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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


WEDNESDAY, APRIL 23, 1958 


Houser or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE 
OVERSIGHT OF THE COMMITTEE ON 
INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to recess, at 10 a.m., in the 

‘aucus room, Old House Office Building, Hon. Oren Harris (chair- 
man of the full committee) presiding. 

Present : Representatives Harris, Mack, Wolverton, O’Hara, Hesel- 
ton, and Bennett. 

Also present: Mr. Robert W. Lishman, counsel to the subcommittee. 

The CHairmMan. The committee will come to order. 

When the committee adjourned at the last session, Mr. MecCon- 
naughey, the former Chairman of the Federal Communications con- 
cluded ‘his testimony at that time. Mr. McConnaughey advised me 
that there was some clarification that he would like to make with 
reference to a part of his testimony. 

I told him that he could have the privilege of submitting additional 
statements if he desired in further explaining what he had to say at 
that time. Mr. McConnaughey has submitted a letter to the com- 
mittee with reference to that matter. 

As a matter of fact, we have two letters in connection with that testi- 
mony, which will be included in the record. The two letters referred 
to will be included in the record as heretofore agreed to with Mr. 
McConnaughey. 

( The letter referred to follows:) 

LAW OFFICES, MCCONNAUGHEY, SuTtTon & L’ HEUREUxX, 
Washington, D.C., April 8, 1958. 
Rosert W. LISHMAN, Esq., 


Chief Counsel, Subcommittee on Legislative Oversight, House Interstate and 
Foreign Commerce Committee, Washington, D.C. 


Dear Mr. LISHMAN: On page 4199 of the transcript of April 2, 1958, of the 
hearings of the Special Committee on Legislative Oversight of ten House Com- 
mittee on Interstate and Foreign Commerce, I have at line 6 added the words 
“while I was a member of the Commission” to. conform my testimony to what I 
had intended to say, as I told you immediately after said hearing. 

On page 4245 at lines 14 and 19, I have made similar clarifying statements, 
as you will see from the attached transcript of the hearings. 

Sincerely yours, 
GrorGE C. MCCONNAUGHEY. 


2423 
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Law Offices, McCONNAUGHEY, SUTTON & L’ HEUREUX, 
Washington, D.C., April 8, 1958. 
Rosert W. LISHMAN, Esq., 
Chief Counsel, Subcommittee on Legislative Oversight, House Interstate and 
Foreign Commerce Committee, Washington, D.C. 

DEAR Mr. LISHMAN: Please insert at page 4130 of the transcript of April 2, 
1958, of the hearings of the Special Committee on Legislative Oversight of the 
House Committee on Interstate and Foreign Commerce the following remark: 

“On April 2, 1958, I was asked by you whether I had attended a luncheon at 
the Sheraton-Carleton Hotel at which Mr. Stanton, Mr. Paley, and Mr. Rabb 
were present. The newspapers reported that I was mystified by the question 
and that characterization is accurate. Since the date of said hearing, I have 
checked my recollection, and I can now definitely state that there was no such 
luncheon.” 

Sincerely, 
GeoRGE C. MCCONNAUGHEY. 


The Cuarrman. Also, we have a letter from Messrs. Thomas H. 
Wall and Frank U. Fletcher, counsel for WHEC-TV, Rochester, 
which became the subject of testimony during the course of former 
Commissioner Hennock’s testimony, the letter calling attention to the 
committee information with reference to that case and requesting that 
such letter, together with certain information from the decision of 
the court of appeals in connection therewith, be included in the record. 

So, in order that the record may contain this information for the 
benefit of the committee, it will be included at this point. It is not 
necessary to print the entire case. I think it would not be of interest 
to the committee to have it in the record. It will, of course, be avail- 
able in the file. 

(The letter referred to follows: ) 


SPEARMAN & ROBERSON, 
ATTORNEYS AT LAw, 
Washington, D.C., April 7, 1958. 
Hon. OREN Harris, 
Chairman, Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D.C. 

My Dear Mr. Harris: Reference is made to the appearance of former FCC 
Commissioner Frieda B. Hennock before the Legislative Oversight Subcom- 
mittee on Thursday, April 3, 1958, and to the transcript of record in connection 
therewith, at pages 4288 through 4303. At this portion of the record Miss Hen- 
nock was interrogated concerning an order of the Commission entered in March 
1953 granting share-time applications for WHEC-TV and WVET-TV on channel 
10 in Rochester, N.Y. The thrust of the questions and the scope of the answers 
tend to give rise to an apparently unresolved question as to the legality of the 
action of the Commission granting these two applications. 

It is desired to call to the committee’s attention the fact that this question 
was raised by Federal Broadcasting System, Inc., in an appeal to the U.S. Court 
of Appeals for the District of Columbia Circuit, Docket No. 12252, and was 
resolved unanimously by that court in favor of the action of the Commission 
being a valid, legal action. A copy of this decision of the court of appeals is 
enclosed herewith (Federal Broadcasting System, Inc. v. Federal Communica- 
tions Commission, 96 App. D.C, 260 ; 255 Fed. 2d 560). 

It is respectfully requested that this letter and the decision of the U.S. Court 
of Appeals for the District of Columbia Circuit referred to, be incorporated as 
part of the record of the proceedings of this subcommittee. 

Respectfully yours, 
THOMAS H, WALL, 
Counsel for WHEC-TV. 
FRANK U. FLETCHER, 
Counsel for WVET-TV. 
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(The following letter, dated subsequent to the last published volume 
of these hearings, was submitted for the record by Chairman Harris :) 


House oF REPRESENTATIVES, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C., April 14, 1958. 
Hon. WiLtiAM P. Rogers, 
Attorney General, Department of Justice, 
Washington, D.C. 

My Dear Mr. Rogers: As you are aware, the Subcommittee on Legislative 
Oversight of the Committee on Interstate and Foreign Commerce, House of 
Representatives, has been making a study of and conducting hearings on the 
administration of the laws by the Federal Communications Commission. The 
investigation is pursuant to the direction of the House of Representatives for our 
committee to make a study of the administration of laws by the various regulatory 
agencies within our jurisdiction. 

On April 4, 1958, the subcommittee submitted an interim report of its activ- 
ities to date and recommendations for legislative action. The subcommittee also 
directed that the record of the hearings be referred to the Department of Justice 
for “appropriate action with respect to the violations of law thus far disclosed.” 
I enclose copy of the report with this letter of referral. 

Under previous arrangements with your department you have been receiving 
copy of the transcript of the hearings each day. If there are further records of 
the committee which you might need we shall be glad to make them available. 
The action of the subcommittee in referring the record will be found on page 2, 
subparagraph 2, of the report. 

Public hearings were started by the subcommittee January 27, 1958, and con- 
tinued through February and March. These hearings have developed informa- 
tion which the subcommittee feels are violations of the law and should be dealt 
with accordingly. Even though the department has been receiving the record 
each day and is familiar with these revelations the subcommittee feels that 
there are some matters that should be specifically pointed out for your considera- 
tion. 

In connection with the channel 10 award of a TV station in Miami, Fla., we 
would point out that there are undoubtedly a number of violations of Federal 
law. We would call to your attention that there is serious question of perjury 
having been committed and the record should be carefully reviewed accordingly. 

The record also reveals that violations occurred in the payment of money 
to a public official by those interested in the channel award. It is replete with 
attempted bribery, if not actual, pressure and undue influence on both sides of 
the controversy. 

We would also call to your attention apparent violation of subsection (b) of 
section 4, of the Communications Act of 1934 as amended and which the trans- 
cript shows was fully disclosed during the course of the hearings. 

We also wish to point out apparent violation of section 409 (c) (2) of the act 
which provides that in any case of adjudication no person who has par- 
ticipated in the presentation or preparation for presentation of such case before 
the Examiner, or the Commission, shall directly or indirectly made additional 
presentation respecting such case unless upon notice and opportunity for all 
parties to participate. This was an amendment to the act of 1952 and was for 
the purpose of prohibiting ex-parte representations. 

Section 501 of the act provides for a penalty in such violations. 

We would also point out the apparent violation of section 1505 of the Criminal 
Code which provides that whoever corruptly influences or endeavors to influence 
due and proper administration of the law or any proceedings pending before any 
department or agency of the United States shall be fined not more than $5,000 or 
imprisonment of not more than 5 years, or both. 

Furthermore, we point out the possible violation of section 371 of the Criminal 
Code which provides that if two or more persons conspire to defraud the United 
States or any agency thereof, etc., shall be fined or imprisoned, ete. 

The subcommittee also calls attention to the obvious violation of section 2071 
of the Criminal Code. The transcript of hearings reveal that the former Chief 
Counsel, Bernard Schwartz, deliberately carried away the records of the com- 
mittee following the termination of his services. The act was admitted. The 
section of the code provides that whoever having custody of any records, etc., and 
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willfully and unlawfully removes, etc., the same shall be fined not more than 
$2,000 or imprisoned not more than 3 years, or both. 

The subcommittee further points out the question of law violations in con- 
nection with honorarium, expenses and per diem of some commissioners. There 
is a serious question as to this violation, however, in view of the fact that the 
1952 amendment authorizing honorarium, and the C omptroller General’s issuance 
of what we think are conflicting opinions. The first opinion which is included 
in the record is to the effect that such acts are in violation of the law. He fur- 
ther attempts to clarify his opinion when he appeared before the subcommittee 
and subsequently confused the issue by submitting additional letters which are 
in the record for your consideration. 

The subcommittee respectfully presents to the department the facts it has 
developed and points out the provisions of law which may have been trans- 
gressed, for your consideration. 

Sincerely yours, 
OREN Harris, Member of Congress. 


The Cuarrman. On January 30, 1958, the subcommittee in executive 
session adopted as a subject matter for hearings under item FE, “The 
Federal Communications and Patent Misuse.’ 

The committee, in meeting today resumes hearings in pursuance of 
the subcommittee resolution and will center on the legislative and 
administrative history of the technical standards of FCC relating to 
the manufacture and sale of transmitters and receivers for FM and TV 
broadcast stations and whether these standards are conducive, because 
of their lack of flexibility to the establishment and continuation of an 
alleged patent monopoly. 

The problem of formulating technical standards so as to avoid tieing 
the standards to patents owned or controlled by a single manufacturer 
has long been recognized. 

Report No. 72, dated February 18, 1957, of the Senate Committee 
on the Judiciary, 85th Congress, 1st session, pursuant to S. Res. 167, 
states at page 13 that it has received many complaints concerning: 

(d@) The problems arising out of the adoption by a regulatory agency of stand- 
ards with which only patented devices will apply. 

At page 14 of its report the Senate Judiciary Committee sets forth 
the particularly serious problem connected with the so-called elec- 
tronics patent pool and states the committee’s intention of making 
further inquiry into such matter. 

Staff report, dated October 15, 1956, to Subcommittee No. 5 of the 
House Committee on the Judiciary is entitled “Antitrust Problems in 
the Exploitation of Patents.” The House report at page 23 defines 
patent misuse in terms of various court decisions and particularly 
refers to the “clean hands” doctrine of the Morton Salt case, 314 U.S. 
488. 

_ Communications Act of 1934, as amended, 48 Stat. 1082, 47 
U.S.C. 303 provides that the Federal Communications Commission 
shé il license, regulate, and supervise telecommunications facilities “as 
public convenience, interest, or nec essity requires. c 

In implementing the “public interest” criterion the Communications 
Act in section 314 provides for the “preservation of competition in 
commerce.” In this respect the section provides that no person shall 
acquire, own, or control any communications facilities or stock interest 
therein if— 
the purpose is and/or the effect thereof may be to substantially lessen competi- 
tion or to restrain commerce between any place in any State, Territory, or pos- 
session of the United States, or in the District of Columbia, and any place in 
any foreign country, or unlawfully to create monopoly in any line of commerce. 
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The criterion of “public interest” is broad enough to place re- 
sponsibility in the Ochiai for the for mulation of technical 
standards and rules and regulations relating to the manufacture and 
sale of transmitters and receivers for FM and TV broadcast stations. 

According to the 1943 decision of the Supreme Court in the Chain 
Rules case, National Broadcasting Co. v. United States, 319 U.S. 190, 
pages 229-923, the “public interest” criterion read in the light of its 
legislative history, authorizes the Commission to revoke or “to refuse 
a license to anyone whose conduct in its judgment is in violation of 
the antitrust laws, even though such person has not been convicted of 
“violation of the antitrust laws.” 

One of the serious questions faced by the Commission since its in- 
ception is whether it has or should exercise the power to revoke or to 
refuse a broadcast license to a company which has a “patent mo- 
nopoly” on the manufacture and sale of transmitters and receivers for 
FM and TY broadeast stations. 

From 1927 to date there is no case where the present Commission 
or its predecessor has revoked or refused a broadcast license because 
of patent misuse. Connected with this problem is the one of estab- 
lishing technica] standards which will afford unhampered oppor- 
tunity for improvements and developments in transmitters and re- 
ceivers by more than one manufacturer. 

The technical standards formulated by the FCC must, under the 
law, be in the public interest. If the facts establish that these stand- 
ards are formulated so as to restrict qualified TV or FM transmitters 
and receivers of broadcast stations to those on which a single manu- 
facturer owns or controls essential patents then it may be reasonably 
concluded that the standards are not for the public interest, but for 
the private benefit of a monopolist. Under such circumstances the 
standards would seem to assist the monopolist in suppressing improve- 
ments to the art by anyone other than itself. 

The monopoly patent problem in the communications field is ob- 
viously not one capable of easy solution either administratively or 
legislatively. The answer must be based on knowledge of the facts, 
analy sis of conflicting viewpoints of witnesses versed in the matter, 
and careful deliberations. 

In this way we can try to reach a solution which protects the public 
interest without unnecessary disturbance of legitimate private busi- 
ness interests. 

This morning, by a witness who was a former patent adviser to 
FCC, we intend to make a first step by presenting some of the complex 
facts involved. He will set forth the history of the administrative 
attempts to deal with the problem. 

The facts to be presented today by the first witness on the question 
of patent monopoly, in due course, will be amplified by testimony 
from other witnesses, some of whom will undoubtedly take sharp 
issue with today’s testimony. 

However, from such facts, and the clash of conflicting, informed 
viewpoints on this important problem it is expected that valuable 
data will be made available to the subcommittee, and thereby sub- 
stantially assist it in performing its duty of legislative oversight. 

The Cuamman. Mr. Bauer, will you be sworn? 
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Do you solemnly swear the testimony you give this committee to 
be the truth, the whole truth, and nothing but the truth, so help you 
God ? 

Mr. Bauer. I do. 


TESTIMONY OF WILLIAM H. BAUER, ESQ., FORMER PATENT 
ADVISER TO THE FEDERAL COMMUNICATIONS COMMISSION 


The Cuarrman. You may have a seat and identify yourself for the 
record. 

Mr. Bauer. My name is William H. Bauer; my home is 5411 41st 
Street NW., Washington, D.C. My office address is 422 Washington 
Building, Washington, D.C. 

The CHarrmMan. You are a former employee of the Federal Com- 
munications Commission ? 

Mr. Baver. Iam. 

The Cuatrman. Over how long a period of time? 

Mr. Baver. From October 5, 1935, to September 1, 1957. 

The Cuatrman. That is 22 years? 

Mr. Baver. That is right, sir. 

The CHATRMAN. During this time you have been with the Commis- 
sion, you were employed as a counsel for the Commission or in the 
counsel’s office ? 

Mr. Baver. Mr. Chairman, might I, on my background, I would 
like to start first where I was before I came to the Commission in 
1935. 

In 1923 I went to the Department of Justice in the Court of Claims 
Division, Patent Section, as a patent lawyer, and I had at the time 
3 years of practicing before the Patent Office in connection with the 
preparation and prosecution of patent applications. 

When I went to the Department of Justice my work there was prose- 
cuting patent applications before the Patent Office as well as inter- 
ference proceedings as counsel for the Government; also, appeals 
before the appellate courts of the Patent Office in Washington, D.C. 

I later became Government counsel in patent infringement suits 
before the Court of Claims. Most of my work pertained to either radio 
or electronics in these patent cases before the Court of Claims as well 
as in matters before the Patent Office. 

I continued with the Department of Justice until 1935 when I was 
transferred to the FCC. At the FCC, I was head attorney in the 
beginning and my job first was that ‘of supervisor, rather, being 
responsible for the patent phases of the telephone investigation. 

That is the FCC investigation of the telephone industry under, I 
believe, Congress Resolution No. 8. That responsibility I carried out 
between 1935 and 1939 after we had submitted our reports to Con- 
gress, in which I was responsible for the report as to patents. 

After that with the FCC I served as acting Assistant General 
Counsel for 1 year in charge of the telephone division, for 1 year in 
charge of all the Commission’s decisions and petitions submitted, as 
well as all of the litigation before the courts. 

I, also, during this period, and from the time I went to the FCC 
until I resigned i in 1957, served as their patent adviser. In addition, 
beginning in 1941 or 19: 39, I served as counsel for the Commission in 
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all matters pertaining to television; that is the TV broadcast stations, 
the standards as well as the public hearings. 

I served as counsel and also with the FM; in addition I served on 
the legal side of taking care of the applications, the first applications 
of television and FM, “until the industry grew to such an extent that 
a division was created ‘to take care of that work. 

After 1948 I devoted all of my time to the patent adviser work to 
the Commission up until the time I left, September 1, 1957. 

The Cuarrman. You are now retired ? 

Mr. Bauer. I am retired as far as the Government service. I im- 
mediately entered the practice of patent attorney or attorney special- 
izing in radio and television and patents. That is what I am doing 
today. 

The Cuamman. Now, Mr. Bauer, I believe you have a prepared 
statement 4 

Mr. Bauer. I have, sir. 

The Cuarrman. Mr. Lishman. 

Mr. Lisuman. Mr. Bauer, did you receive a letter dated April 15, 
1958, from me requesting you to appear today as a witness and to 
bring with you certain papers and documents ? 

Mr. Bauer. I did. I have the letter with me, Mr. Lishman. 

Mr. ae Do you have certain of these requested documents 
and papers with you ? 

Mr. Baver. Ido. I have them here. 

Mr. Lisuman. I hand you two mimeographed volumes, number- 
ing in the aggregate 461 pages, bearing the FCC stencil number 
38303 and ask you to identify these two documents. 

Mr. Bauer. The first document or volume, we will say, entitled 
“Subject Index, General Index, Patent Misuse Defined, parts I and 
II and III and IV, re: Patent Misuses of the Bell System Patent 
Holding Companies and the RCA.” 

In the other volume is parts V, VI, and VII of the same subject. 
These two volumes comprise memorandums prepared by me and in sub- 
stantially all cases submitted to the Commission for agenda purposes, 
which was signed by the general counsel in all cases or his assistant. 

I might remind you that during my whole period with the FCC my 
entire time I served in the law department, except maybe a year when 
I was in the office of the Commission. 

These two volumes are a compilation of those memorandums pre- 
pared by me and signed by the General Counsel in most cases, on this 
subject of patent misuses on the part of the Bell System companies, the 
patent holding companies, and the RCA. 

I believe that identifies the two first volumes. 

Mr. Lisuman. To clarify the record, the first of these two volumes 
contains 163 pages and the second volume contains 298 pages, making 
the aggregate of 461 pages; is that correct ? 

Mr. Bauer. That is right. 

Mr. LisumMan. Are these two volumes official documents of the Fed- 
eral Communications Commission ? 

Mr. Bauer. They were prepared by me there, and they were sub- 
mitted to the General Counsel, and copies were distributed to the 
Commission members. 

Mr. Lisuman. Mr. Chairman, I would like to have these two vol- 
umes incorporated in the record. 
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Mr. O’Hara. I have just one question, Mr. Lishman. Are they 
true and correct copies of the originals on file in the office? 

Mr. Bauer. They are, sir. 

Mr. Wotverton. When were they submitted ? 

Mr. Bauer. I would like to say this, Mr. Lishman, in response to 
Mr. O’Hara’s question that they are not complete: that is not the 
whole memorandum in each case because the heading and, in many 
cases, parts of the memorandum were not included. 

But they are verbatim of the memorandums, and in many Ps Uces, 
and in fact throughout the chapters and the compilation of it, I, of 
course, gave a heading to say what the memorandums constituted, and 
you will also find in the front of the first volume indexes: one, a sub- 
ject index, I called, and the other a general index which shows all of 
these memorandums. 

Mr. Lisuman. Mr. Bauer, may I interrupt you? 

Mr, Bauer. Yes. 

Mr. Lisuman. I want to clarify Mr. O’Hara’s mind about where 
these documents came from. 

The documents now submitted to be incorporated in the record were 
delivered to me yesterday from the FCC in response to a letter written 
to them a week ago. So, on their face they have been produced at 
this hearing by the FCC. 

Mr. Wotvekton. On what date did you submit the reports? 

Mr. Bauer. About the middle of 1957, I should say. 

Mr. Wotverton. Have they been reduced to printing ? 

Mr. Bauer. No. These are not publications at all. 

Mr. Wotverton. Will your testimony summarize the contents of 
these two documents ? 

Mr. Bauer. I think there is a summary here, Mr. Lishman. 

Mr. Lisuman. At this time I would like to offer for the record these 
two volumes. 

The CHatrman. The record referred to will be received for the 
record. 

(The documents referred to are as follows :) 


PATENT MISUSES OF THE BELL SYSTEM PATENT HOLDING 
COMPANIES, AND THE RCA 


PATENT MISUSE DEFINED 


Patent misuse is Synonymous to patent abuse. The doctrine of patent misuse 
applies to any situation where practices or policies are set up, or agreements are 
made, for providing a patent structure or patent pool which in turn creates a 
monopoly in one form or another, not within or contemplated by the claims of the 
patents constituting the patent structure or pool, and said patent structure or 
pool produces effects which are contrary or detrimental to the public interest, or 
injurious to private interests, or both. 

The above definition of a patent misuse is primarily based on a 1942 decision 
of the United States Supreme Court in which it first defined a patent misuse and 
held it contrary to public interest (Morton Salt Co. v. G. S. Suppiger Co., 314 U.S., 
488). The definition is also consistent with later Supreme Court decisions in- 
volving patent misuse such as the 1944 Mercoid cases, 320 U.S. 661 (1944) and 320 
U.S. 680; and it is consistent with the Court of Appeals 1952 decision (10th Cir- 
cuit) in the case of Kobe, Inc. v. Dempsey Pump Co., 198 F. 2d 416, (cert. denied), 
334 U.S. 837, and the 1954 Court of Appeals decision (10th Circuit) in the case of 
D. B. Cole v. Hughes Tool Co., 215 F. 2d 924 (cert. denied January 31, 1955). In 
addition the definition is consistent with the patent misuse doctrine as interpreted 
by the March 31, 1955, report of the Attorney General’s National Committee to 
Study the Antitrust Laws (see pp. 250-259.) 
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A patent misuse is not in every case an antitrust violation. However, facts 
which go to negative a violation of the antitrust laws also negative a patent 
misuse. As to the former, Otto Raymond Barnett, says in his 1943 book on “Patent 
Property and the Anti-monopoly Laws” (p. 64) the following: 

So long as any “patent practices” by the patent owner are only legitimate limi- 
tations imposed upon the activities of others within the patent domain, so long 
as they do not restrict competition beyond the restrictions inherent in the patent 
grant, so long as they create no monopoly beyond the monopoly secured by the 
patent, the patentee’s agreements, understandings, or practices do not violate the 
antitrust laws. 

The 1955 report of the Attorney General’s Committee, supra, spells out the 
reasons a patent misuse may not constitute a violation of the antitrust laws as 
follows (p. 254) : 

“We reject the view that any violation of patent law necessarily violates the 
antitrust laws. From some abuses of patent policy may flow consequences not 
drastic enough to meet antitrust prerequisites of effect on competition. In addi- 
tion, many patent abuses are more effectively curbed by simply denying equitable 
relief as a matter of patent policy. Holding every patent law transgression to be 
at the same time an antitrust violation would, moreover, put the patent owner 
on a different footing than owners of other property subject to antitrust. For 
antitrust has its own measure of permissive and wrongful conduct. To say that 
action beyond the borders of the patent grant is a per se antitrust violation is to 
ignore the Supreme Court’s distinctions between the variant statutory standards 
of the Sherman, Federal Trade Commission, and Clayton Acts as well as to re 
pudiate the body of interpretations distinguishing between offenses unreasonable 
per se and those not.” [Emphasis supplied. | 


Part 1. BELL SYSTEM PATENT HoLDING COMPANIES MAINTAIN PATENT StTRUC- 
TURE OR PooL CAPABLE OF SUPPORTING PATENT MISUSES—RCA’s First PATENT 
MISUSE 


CHAPTER I. MISUSE OF PATENTS BY THE BELL SYSTEM COMPANIES RESIDED IN PRAC- 
TICES FOR ESTABLISHING AND MAINTAINING A PATENT STRUCTURE OR POOL WHICH 
HAD THE FORCE AND/OR EFFECT OF PRODUCING MONOPOLIES CONTRARY TO, AND/OR 
DETRIMENTAL TO PUBLIC INTEREST 


Introductory 


Long prior to 1910, the Bell System patent holding companies had brought 
into use practices for establishing and maintaining a patent structure or patent 
pool capable of providing one or more monopolies of one form or another in the 
telephone public service field which were not within the scope of the claims of the 
patents constituting the Bell Ssystem patent structure or pool. These monop- 
olies jointly and/or severally produced a number of effects contrary to, and/or 
detrimental to public interest, or injurious to private interests, or both. The 
effects were continuous, and ultimately were accepted by industry as essential 
side effects of the bell System patent structure or pool. 

The early Bell System patent structure covered equipment and operations for 
telephony in private and public service fields; it included equipment and opera- 
tions for telephony through employment of submarine cable; it included teleg- 
raphy insofar as necessary for teletypewriter exchange or similar services ; and it 
included equipment and operations for the transmission of messages by radio. In 
1915 the three-electrode tube made possible the opening of a transcontinental 
telephone line. By the year 1920 the Bell System companies possessed patents 
and patent rights that covered every use of the vacuum tube in telephony. This 
patent position as to electron tubes was made possible by the cross license 
agreements of the Bell System companies with radio patent holding companies. 
The Bell System companies to these agreements were the American Telephone 
& Talegraph Co., (A.T. & T.) and the Western Electric Co., Inc., (WE). The 
major radio patent holding companies to the agreements were the General 
Electric Co. (GE), Radio Corp. of America (RCA) and the Westinghouse Elec- 
tric & Manufacturing Co. (Westinghouse). At the time of the agreements the 
Be'l System companies believed that their patent position in radio was suffi- 
cient to control equipment and operations for radio broadcast program service. 
In 1926, this belief was entirely dispelled by an arbitration proceeding. 
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Patent practices of the Bell System companies constituting patent misuses first 
revealed by the Federal Communications Commission (FCC) 


Public Resolution No. 8 (74th Cong.), approved March 15, 1935, authorized 
the FCC to investigate the telephone industry in the United States; “suppres- 
sion of patents” and monopolistic control respecting telephone operations and 
equipment were specified in the resolution. Bell System patent control as to 
telephone service and adjacent fields had long been under attack; the FCC 
investigation centered upon revealing how such patent control was established 
and maintained, and the effects thereof on public interest and industry. FCC 
submitted its report under Public Resolution No. 8 to the 76th Congress, 1st 
session (H. Doc. 340) on June 14, 1939. Under “Summary and Findings” 
on pages 583 and 584 of the report are briefed the nature and extent of the 
Bell System patent structure or pool; the monopolistic controls realized there 
under ; the practices or policies for establishing and maintaining said structure; 
and the effects thereof contrary to public interest and/or industry as follows: 

“The patent structure of the Bell System has grown from the 2 original 
Bell patents to a structure involving the ownership of more than 9,000 patents 
and rights under an even greater number of patents owned by others. From the 
beginning, control over Bell System patents has been centralized in the parent 
company of that system. 

“Prior to the expiration of the Bell patents the system had established the 
policy of acquiring all patents and patent rights related to communications deemed 
by it essential for the maintenance of its position in the communications field. 

“Prior to 1908 the Bell System vigorously prosecuted patent suits against 
telephone companies engaged in telephone-exchange service to the public. Later, 
these infringement suits were discontinued and the Western Electric Co. was 
permitted to sell telephone-exchange equipment and certain types of toll equip 
ment to the public under such restrictions as the American Co. [A.T. & T.] might 
impose from time to time. 

“The Bell System has at all times maintained a controlling patent position 
as to equipment and instrumentalities necessary for rendering efficient and eco- 
nomical long distance telephone service to the public. 

“The system has also maintained patent control of public service in two-way 
radio telephony. In 1930 the system obtained control of the manufacture and 
sale of the teletypewriter; and in recent years has maintained control of de- 
vices considered necessary for the economical operation of broad band carrier 
system over coaxial cables. The Bell System has maintained complete patent 
protection as to the types of automatic exchange equipment standardized for 
the telephone operating companies. The Bell System also obtained a strong 
patent position in sound motion pictures and a like patent position in sound 
amplifiers for public address and theater purposes. 

“By virtue of its policies and practices concerning the acquisition of patents 
and patent rights, the Bell System has continuously held from year to year a 
large number of unused patents. Patent suppression is commonly understood 
to mean ownership or control of patents and the intentional nonuse thereof. 
With the Bell System the nonuse of patents has resulted in part from acquisi- 
tions to protect and maintain as near as possible a complete occupation of the 
telephone field, both as to services to the public and as to the manufacture of 
equipment therefor. 

“For the purpose of maintaining the exclusive right of manufacture and sale 
of patented equipment of the Bell telephone operating companies, Bell System 
patent rights are so divided under intercompany contracts and agreements that 
the operating companies obtain the right to use patented methods and equipment 
made available to them, while the manufacturing subsidiary of the Bell System 
(Western Electric Co.) obtains the exclusive right to manufacture and sell under 
said patents, thereby compelling the operating companies to purchase their equip 
ment covered by Bell System patents from the Western Electric Co. 

“Whether patent rights held by the Bell System are acquired by purchase or 
result from research and development, the expense thereof is borne directly 
or indirectly by operating licensee companies. The manufacture and sale of 
patented equipment to the operating companies of the Bell System, as provided 
for in the intercompany contracts and agreements respecting Bell System pat- 
ents, places in the hands of the Western Electric Co. the exclusive right to man- 
ufacture and sell all equipment covered by Bell System patents to telephone 
vperating companies that do substantially 90 percent of the telephone business 
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in the United States. The system of manufacture and sale of equipment may 
be repugnant to the spirit of the antitrust laws of the United States.’ Such a 
condition also introduces a problem in the complete and proper regulation of the 
telephone industry; i.e., it eliminates any possibility of the Bell Telephone op- 
erating companies securing equipment covered by Bell System patents on a 
competitive bidding basis, and thereby renders impossible the securing of signifi- 
cantly comparative prices upon equipment included in the rate base underlying 
90 percent of the telephone business in the United States. 

“The ‘cross-licensing agreements’ in which the American Co. and the Western 
tlectric Co, constitute the ‘telephone group’ and the General Electric Co., the 
Radio Corp. of America, and the Westinghouse Electric & Manufacturing Co. 
and other companies constitute the ‘radio group,’ represent the most extensive 
licensing of others under Bell System patents that has occurred in the history of 
that system. But these cross-licensing agreements do not represent a free ex- 
change of licenses between the companies concerned, in that the chosen fields of 
the ‘telephone group’ and the chosen fields of the ‘radio group’ are kept intact; 
i.e., under the agreements the American Co. retains its exclusive rights under 
Bell System patents in two-way telephone services to the public (wire and 
radio), while the General Electric Co., the Radio Corp. of America, and the other 
companies of the radio group retain similar privileges in their respective fields. 

“The licensing of others under Bell System patents has been of a limited 
character. The policy of the American Co. has been to withhold licenses from 
others except in those fields that do not threaten the primary interests of the 
Bell System. 

“The ownership and control of patents by the American Co. contributes to its 
ability to control the exploitation of potentially competitive and emerging forms 
of communication, such as teletypewriter exchange service and two-way public 
radio telephone service.” 


FCO 1939 report to Congress proposed a form of compulsory patent licensing 


The report on the basis of FCC’s investigation under Public Resolution No. 8 
above (FCC Docket No. 1) sought remedial legislation for a form of compulsory 
licensing as to “any patents obtained in connection with communication carrier 
service to the * * * public’; the recommendation itself spelled out when and 
under what terms such licenses should be issued, as follows: 

“Eighth, in the event of the refusal of any common-carrier utility engaged in 
interstate communications to license others upon reasonable terms under any 
patents obtained in connection with communication service to the general public 
as a common-carrier utility, the Commission should be empowered, upon the 
application of parties so refused, to order the issuance of such license; provided 
that the granting thereof will not be detrimental to the communication service 
rendered by the utility holding such patents and not detrimental to technical 
progress” (p. 601). 

The legislative proposal above was that of an FCC staff member to whom the 
responsibilities of the patent phases of the telephone investigation were assigned : * 
his report presenting the proposal (exhibit No. 2110, FCC docket No. 1) stresses 
th excessive patent protection maintained by the Bell System; on page 84 it 
summarizes the public interest purposes of the form of compulsory licensing 
proposed as follows: 

“U.S. patents used or useful in connection with a public service interstate in 
character, and wholly owned or controlled by any person, company, or corpora- 
tion which directly or indirectly owns or controls the investment or property by 


“6 Sec. 10 Clayton Act, U.S.C.A., title 15, ch. 1.” 

1This member of the FCC staff was William H. Bauer, a patent attorney (beginning 
1923), in the Court of Claims Division of the Department of Justice; he was transferred 
to the Law Department of the FCC as head attorney on Oct. 5, 1935. His qualifications 
were member of the District of Columbia bar, with LL. B., LL. M., and master of patents 
degrees, and graduate of the Bliss Electrical School; 4 years in prosecution of patent 
applications, mostly electrical and radio, 12 years with the Department of Justice as 
counsel in patent infringement suits involving mostly electronic patents including radio, 
and Government counsel in many Patent Office interference proceedings involving radio 
inventions of Government employees. 

After the telephone investigation was completed, Mr. Bauer continued with the FCC as 
patent adviser but with additional duties as follows: Acting Assistant General Counsel, 
Telephone Division, from Sept. 1, 1937, to Mar. 1, 1938; Acting Assistant General Counsel, 
for Litigation and Decision Division from Mar. 1, 1938, to Jan. 1, 1939; Chief of Technical 
Section, Law Department, from Jan. 1, 1939, to Jan. 1, 1946; and examiner from June 1, 
1946, to June 1, 1948. In 1949 his civil service designation was changed to that of patent 
pos a st and his duties limited to patents. He will hereinafter be referred to as patent 
adviser. 
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which the public service is rendered, should be subject to compulsory licensing 
at a reasonable royalty and upon a showing that either public interest or the 
regulation of the public service being rendered would be benetited by such 
licensing. Such provisions for the compulsory licensing of patents of the char- 
acter defined would serve as a preventive or corrective measure against each 
of the conditions or effects resulting from the policies and practices of the Ameri- 
ean Co. with respect to Bell System patents it wholly owns or controls, or the 
creation of like conditions or effects by any other person, company, or corporation 
Similarly situated and having like opportunities. More specifically, if Bell Sys- 
tem patents were subject to compulsory licensing under the conditions named, 
there would be no incentive for the American Co. to maintain excessive patent 
protection for the Bell System because said patents would not serve for either 
suppressing competition in the telephone field or for monopolizing the manufac- 
ture and sale of patented equipment to the Bell System telephone companies; 
comparative cost prices for equipment standardized for the Bell System would 
be available; Bell System patents would yield more royalties because of the ex- 
tended manufacture, sale, and use of the device and constructions covered thereby 
made possible by compulsory licensing; alternative or improved devices and 
constructions resulting from Bell System improvements would not be suppressed 
in the United States; the exploitation of arts related to telephony arising from 
Bell System developments would not remain solely in the hands of the American 
Co. and its nonutility subsidiaries; and competitive bidding for the purchase of 
patented equipment by the Bell System telephone companies would be made 
possible which would stimulate the development of the telephone art because 
of the reward in sales to Bell System telephone companies by independent 
manufacturers.” 


Cross license agreements found not favorable to the Bell System companies in 
the radio broadcast field 

The major patent holding companies to the 1919-23 cross-license agreement 
became known as the telephone group (A.T. & T. and WE), and the radio group 
(GE, RCA, and Westinghouse). In 1926 the agreements of these two groups 
were arbitrated; the telephone group released all claims in the broadcast field, 
and A.T. & T. sold its only broadcast station to RCA, namely, station WEAF, in 
New York City.’ 

In his book entitled “Invention and Innovation in the Radio Industry” (1949), 
W. Rupert Maclaurin summarizes in chapter VI on “The Struggle Over Patents: 
1921-28,” the 1926 arbitration as follows (p. 115): 

‘“* * * an arbitrator had to be appointed, and after lengthy hearings he con- 
cluded that A.T. & T. had rights only for radio telephone transmission and not 
for entertainment broadcasting. The telephone executives managed to check- 
mate this decision by getting an opinion from John W. Davis that such an iron- 
clad construction would violate the antitrust laws. The negotiations dragged 
on and on. Finally, in 1926, the telephone management agreed to sell station 
WEAF to RCA for $1 million. The effect of the new cross-licensing agreement 
was to give A.T. & T. exclusive patent rights in the field of public service teleph- 
ony and to give GH, Westinghouse, and RCA exclusive patent rights in the areas 
covered by wireless telegraphy, entertainment broadcasting, and the manufac- 
ture of receiving tubes and sets for public sale. A.T. & T. was also given the 
exclusive rights to furnish wire telephone services for radio.” 


2The changes in the 1919-23 cros-licensing agreements made by the 1926 agreements 
between the telephone group and the radio group are set forth on pp. 228 and 229 of FCC’s 
report to Congress on its “Investigation of the Telephone Industry’? made pursuant to 
Public Res. No. 8; the overall effects produced by the new agreements are summarized as 
follows: 

“Briefly stated, the Bell System had by the purchase agreement and the service agree- 
ment relinquished its hold on radio broadcasting stations. but had received thereby a firm 
grip upon the furnishing of wire facilities for broadcast use. Under the cross-licensing 
agreement of Julv 1, 1926, it had strengthend mevsurably its hold unon two-way radio 
telephony by securing control of domestic shore stations, whether used for transoceanic 
service with the United States or for ship-to-shore or coastal harbor service. In accord- 
ance with its early objectives, it had maintained its position in public service wire telephony 
and telegraphy.”’ 
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CHAPTER II. RCA OBTAINED ITS FIRST PATENT STRUCTURE FOR SUPPORTING A PATENT 
MISUSE THROUGH THE CROSS-LICENSE AGREEMEN!IS BETWEEN THE TELEPHONE 
GROUP AND THE RADIO GROUP; THE STRUCTURE WENT TO PROVIDE RCA WITH 
PATENT MONOPOLIES AS TO THE SALE AND USE OF VACUUM TUBES AND BROADCAST 
RECEIVERS 


Introductory 

The 1919-23 cross-license agreements provided for RCA a monopoly in the sale 
and use of vacuum tubes and radio broadcast receivers. (These are two of the 
monopolies provided by patents, the third being the monopoly of manufacture.) 
The patent rights for providing these two monopolies were defined in the 1923 
FTC report to Congress on the radio industry. The radio patent control as to 
vacuum tubes placed in the radio group by the cross-license agreements, at first 
held: but this was not so with broadcast receivers; many independents at first 
manufactured and sold receivers, but under pressure of infringement suits, soon 
yielded and secured licenses. 

The 1919-23 cross-license agreements 

These agreements represent the beginning of RCA; all companies with im- 
portant radio patents entered into one or more of the license, sales, or other gen- 
eral agreements involved. During House hearings on a bill for amending the 
1912 radio law, complaints were made that the cross-license agreements inter 
alia, eliminated competition in the manufacture and sale of radio apparatus. 
These complaints resulted in House Resolution 548 (67th Cong., 4th sess.) au- 
thorizing the Federal Trade Commission (FTC) to investigate the cross-license 
agreements and report back facts pertinent to the antitrust laws. FTC made 
its report December 1, 1923 (see p. 9 for said complaints to Congress). 

Regarding RCA patent control as to tubes and radio receivers, the 1923 FTC 
report stated (p. 19): 

“* * * there is no question that the pooling of all the patents pertaining to 
vacuum tubes has resulted in giving the Radio Corporation and its affiliated 
companies a monopoly in the manufacture, sale, and use thereof. With such a 
monopoly, the Radio Corporation apparently has the power to stifle competition 
in the manufacture and sale of receiving sets * * *’ [Emphasis supplied.] 

The transmittal letter to the House of the 'TC 1923 report, on pages 3 and 4, 
explained RCA’s patent control as follows: 

“The Radio Corporation has entered into agreements with the various com- 
panies which own or control practically all patents covering radio devices con- 
sidered of importance to the art. The number of patents involved approximates 
2,000. Agreements of this character have been entered into with the General 
Electric Co., Marconi’s Wireless Telegraph Co. (Ltd.), American Telephone & 
Telegraph Co. and its subsidiary, the Western Electric Co., the United Fruit Co. 
and its subsidiary, the Wireless Specialty Apparatus Co., the International Radio 
Telegraph Co., the Westinghouse Electric & Manufacturing Co., and the Radio 
Engineering Co. of New York. With certain minor limitations, the Radio Cor- 
poration under these agreements has secured an exclusive divisible right to sell 
and use the radio devices covered by the patents involved or by patents which 
these companies may acquire before the termination of the agreements. The 
agreements with the American Telephone & Telegraph Co. and the Western 
Electric Co. are to terminate in 1930, while the remainder are to terminate in 
1945. Provision is made for the mutual exchange of information relating to 
radio, and, in most instances, the Radio Corporation has granted to the other 
company a license under its patents to make and use devices in the particular 
field in which the other company is interested. 

“The Radio Corporation, under these agreements, is made the selling company 
for practically all radio devices to be sold the public under the hundreds of 
patents involved. The General Electric Co. and the Westinghouse Electrie & 
Manufacturing Co. are to manufacture and to sell to the Radio Corporation 
only those devices and apparatus, the Radio Corporation agreeing that 60 per- 
cent of its annual requirements would be purchased from the General Electric 
Co. and 40 percent from the Westinghouse Co. Until the expiration of the 
Meming patents in 1922, the Radio Corporation had an absolute monopoly in the 
sale of vacuum tubes. On the expiration of these patents the DeForest Radio 
Telephone & Telegraph Co., which had retained a right to manufacture and 
sell, commenced the sale of such tubes to the general public. In the sale of re- 
ceiving sets the Radio Corporation has competition from 17 concerns licensed 
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under the Armstrong patents, although their sale of sets for use in conjunction 
with tubes is being contested in the courts at the present time. It is contended 
that their sale and use under the present patent situation constitutes an infringe- 
ment of the tube patents of the Radio Corporation, which if upheld by he courts, 
will prevent all competition in the sale of complete sets, since the Western Elec- 
tric Co. is manufacturing and selling only transmitting apparatus for com- 
mercial purposes.” 

RCA’s “exclusive divisible right to sell and use radio devices” under the cross- 
license agreements, applied to more than 1,000 patents and 195 pending patent 
applications. These patents and applications included basic patents respecting 
electron tube and circuits for radio transmitters or receivers. Chapter 2 of 
the 1928 FTC report on “Control of Patents” (pp. 39-40) named the owners 
of those patents and pending applications, and indicated some of the most 
important of the patents as follows: 

“The main purpose of this chapter is to show the ownership of the patents 
and the manner in which the Radio Corporation has acquired control of prac- 
tically all radio patents to the various agreements to which it is a party. * * * 

“In exhibit A of the appendix to this report will be found a list of practically 
all U.S. patents covering radio apparatus, * * *. 

The statement is arranged by companies, and in addition to the number of the 
patent, the date of issuance, the name of the inventor, and the title of the 
patent are given. There is also included a list of the applications made by 
some of those companies for patents on radio devices now pending in the U.S. 
Patent Office. This statement shows that the Radio Corporation of America 
now has title to 277 different patents bearing on radio apparatus, etc., and in 
addition has 65 applications for patents pending. It also has acquired the patent 
rights by license agreements to the patents owned or controlled by the General 
Electric Co., America Telephone & Telegraph Co., Westinghouse Electric & 
Manufacturing Co., Wireless Specialty Apparatus Co. (a subsidiary of the 
United Fruit Co.), and the Radio Engineering Co. of New York (the Hammond 
patents). The number of patents owned or controlled by these various com- 
panies are as follows: General Electric Co., patents, 114; applications pending, 
110; American Telephone & Telegraph Co., patents, 337; Westinghouse Electric 
& Manufacturing Co., patents, 146; applications pending, 16; Wireless Specialty 
Apparatus Co., patents, 68; applications pending, 4; Radio Engineering Co. of 
New York, patents, 144; * * *, 


* * * * * * * 


“Most of the patents now owned by the Radio Corporation were secured 
through the purchase of the assets of the Marconi Wireless Telegraph Co. of 
America. * * * The patents owned by the Radio Corporation itself include the 
important Fleming patents on electron receiving tubes, the Vreeland patents on 
tube oscillators, the tungsten electron filament patent, and the Weagent patents 
relative to static elimination.” 


RCA patent department briefs patent rights received under 1919-23 cross-license 
agreements 


Under “History of License Exchange Agreements” in 1939 brochure entitled 
“Patent Policies of Radio Corporation of America”——Otto S. Schairer, vice presi- 
dent in charge of patent department of RCA,’ describes the patent rights and/or 
control RCA obtained under the 1919-23 cross-license agreement from the tele- 
phone group, and the other members of the radio group as follows: 

“Although most of the early agreements whereby RCA obtained licenses under 
the patents of other companies and whereby it granted licenses under its patents 
to those companies have either been terminated or modified, for historical 
reasons they are herein referred to and briefly explained. Most of them were 
contained in the Report of the Federal Trade Commission. 

“RCA first license exchange agreement was that with General Blectric which 
was entered into at the time of its creation by the latter in November 1919. At 
that time radio broadcasting had not been established. Under this agreement 
Electric’s patents to sell and use apparatus for radio purposes, which was ‘de- 
fined as the transmission or reception of communications, telegraphic, telephonic 
or other, by what are known as electromagnetic waves, but not wire.’ General 
Electric granted no licenses to RCA for the manufacture of radio apparatus but 
reserved for itself all manufacturing rights under its own patents in all flelds. 


* Brochure is exhibit No. 46 in FCC proceeding on technical standards for black and 
white transmissions of TV broadcast stations (docket 5806). 
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The plan was for General Electric to manufacture all the patented radio 
apparatus required by RCA, and for RCA to establish, maintain, and operate 
radio stations and to sell and lease radio devices manufactured by GE. RCA 
was obligated to purchase all of its patented radio apparatus from GE, and GH 
was obligated to sell patented radio apparatus only to RCA. 

“Under this agreement RCA granted exclusive licenses under its patents to 
GE to manufacture radio apparatus (but not to sell it to others than RCA). 
RCA also granted exclusive licenses under its patents to GE. for the manufacture, 
sale and use of all apparatus for other than radio purposes, such, for instance, 
as the use of RCA’s radio inventions in apparatus for the generation, trans- 
mission, distribution, and utilization of electricity for power, industrial, rail- 
way, medical, and therapeutic purposes. 

“Tt was known from the beginning that this agreement between GE and 
RCA would be insufficient to enable GE and RCA to proceed in the radio 
business without obtaining licenses to use inventions owned by American Tele- 
phone & Telegraph Co., particularly the De Forest three-electrode tube and 
others of much importance. A.T. & T. also needed rights primarily for the wire 
telephone field and for two-way radio telephony under many patents of GE and 
RCA, including the Fleming valve patent and other of great utility. Inter- 
ferences were also pending in the Patent Office between GE and A.T. & T. 
respecting a considerable number of important inventions, including modulation 
by the use of vacuum tubes. Accordingly, license agreements were entered into 
July 1, 1920, between GE, RCA, and A.T. & T. (including its subsidiary, Western 
Electric Co.), whereby GE received licenses under A.T. & T. patents which were 
exclusive for certain kinds of radio apparatus and nonexclusive for certain other 
kinds, and whereby GE extended to RCA the licenses thus received by it under 
A.T. & T. patents to sell and use radio apparatus made by GE. GE and RCA 
granted exclusive licenses under their patents to A.T. & T., generally speaking, 
for use in the fields of wire telephony and wire telegraphy and for two-way 
radio telephony. Nonexclusive licenses in certain other fields than those just 
mentioned were also exchanged between GE, RCA, and A.T. & T.” 


* + . * + * + 


“Westinghouse Electric & Manufacturing Co. owned, and had acquired control 
of, a number of inventions which were indispensable in efficient radio apparatus, 
particularly the Fessenden and Arimnstrong patents. Further negotiations re- 
sulted in a set of license agreements dated June 30, 1921, among GE, RCA, 
A.T. & T., Westinghouse, and International Radio Telegraph Co., which was 
controlled by Westinghouse. Under these agreements Westinghouse granted 
exclusive licenses under its patents to RCA to sell and use apparatus for 
radio purposes, such licenses being of substantially the same character as those 
previously granted to RCA by GE. Under them GE granted licenses to West- 
inghouse to manufacture 40 percent of the patented radio apparatus required 
by RCA, and Westinghouse granted GE licenses under its patents to manufacture 
60 percent of the patented radio apparatus required by RCA, which was obligated 
to purchase its requirements of patented radio apparatus from these two com- 
panies in these ratios. RCA granted to Westinghouse licenses similar to those 
which it had previously granted to GE. Westinghouse also received from 
A.T. & T. licenses similar to those A.T. & T. had previously granted to GH, 
and A.T. & T. received from Westinghouse licenses similar to those which it 
had previously received from GE.” 


1926 arbitration agreements did not diminish RCA’s patent monopolies as to 
the sale and use of tubes and receivers 


Mr. Schairer’s 1939 brochure describes the 1926 arbitration as follows: 

“Following arbitration of certain differences which arose, the foregoing orig- 
inal agreements among GH, RCA, A.T. & T., and Westinghouse were modified 
and certain additional agreements were entered into as of July 1, 1926, whereby 
some rearrangements and broadening of the licenses of the original agreements 
were effected and certain other matters were adjusted. However, the general 
character of the licenses was not substantially altered.” [Emphasis supplied.] 


The early manufacture and sale of broadcast receivers by others than the radio 
group 
In chapter VI, under “The Contest Over Patents in the Set-Manufacturing 
Industry,” Maclaurin in his book, supra, states (pp. 117-118): 


“The contest in the broadcasting industry was duplicated in set manufacturing 
from 1921 to 1928. Until America’s entry into the First World War, radio 
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manufacturing in the United States was concentrated in a few companies of 
which American Marconi was by far the most important. Young’s original 
plan was to unite and develop the radio resources of the United States in 
order to challenge the dominant position of England in international com- 
munications. Entertainment broadcasting was not then envisaged as an impor- 
tant business. After the war, GE and Westinghouse began to make receiving 
sets for sale to the general public, but they were not prepared for the tremendous 
interest aroused and were, therefore, not able to keep up with the demand for 
sets. By 1924, there were 300 companies manufacturing radio sets. Many 
of these were fly-.y-night concerns having no patent rights; others were 
reputable companies which believed they had certain rights. Although 
the RCA partners controlled the major patents on vacuum-tube sets, it would 
obviously not have been possible, had they wished to do so, to force all com- 
petitive companies out of business. GE, Westinghouse, and RCA did succeed, 
after a lengthy struggle in the 1929’s, in substantially reducing the number 
of manufacturers during these years and requiring those remaining in business 
to take a license from them. * * *” 


CHAPTER III. RCA’S FIRST PATENT MISUSE OCCURRED THROUGH ITS INITIAL PACKAGE 
LICENSE FOR THE MANUFACTURE AND SALE OF BROADCAST RECEIVERS UNDER THE 
PATENTS IT OWNED 


Introductory 

RCA issued its first package license for the manufacture and sale of broadcast 
receivers in 1927; it tied its monopoly respecting the sale and use of vacuum 
tubes to its receiver license by requiring licensees to install RCA tubes in each 
receiver manufactured and sold which was decreed by the courts to be a 
violation of section 3 of the Clayton Act. 

The tube requirement in the licenses issued, extended RCA tube patent rights 
because it denied to the purchaser the right to use or deal in tubes of a competi- 
tor or competitors of the seller; it “substantially lessened competition, and 
tended to create a monopoly”;* it was contrary to public interest and detri- 
mental to industry; it clearly constituted a patent misuse as has developed 
under the doctrine laid down in 1942 by. the U.S. Supreme Court in the case of 
Morton Sait Company v. G. 8. Suppiger Co. (314 U.S. 448). 


Respecting the first package receiving licenses issued by RCA under its own 
patents 

Schairer’s 1939 brochure states under “Radiobroadcast Receivers” (pp. 
47-48) : 

“The first of these licenses were granted in 1927.” 

On page 8 of his brochure, Mr. Schairer states that “the first patents owned 
by RCA were those of its predecessor, the American Marconi Co., “‘i.e., 237 
patents and about 30 pending patent applications. He also states (pp. 8-9) 
that “at the end of 1929, as a result of research, RCA owned 83 unexpired U.S. 
patents and 323 pending patent applications covering inventories which origi- 
nated in its own organization since its inception (exclusive of those previously 
mentioned which were acquired from American Marconi Co.).” 

Mr. Maclaurin on page 135 of his book defines RCA policy respecting its 
initial package license for the manufacture and sale of receivers as follows: 

“The policy that the RCA group adopted in 1927 was to offer licenses to 
$100,000 customers, but without quota or price agreements. The royalty rate 
was fixed at 7% percent of the net selling price. The first licenses were for 
tuned radio frequency receivers only, excluding the much more efficient super- 
heterodyne set which RCA had recently developed and which it reserved to it- 
self. However, RCA was selling less than half of the total sets in the country 
in 1927, and since its relations with its dealers were not very satisfactory, the 
licensees were able to persuade the majority of the dealers to push tuned 
radio frequency and not superheterodyne receivers. By 1928, therefore, RCA 
was forced to change this particular policy ; and in a very short time tuned radio 
frequency sets disappeared from the market. 

“Nor did the policy of attempting to restrict licenses to $100,000 customers 
last for long. This minimum royalty rate was never actually assessed, but it 
had the effect of restricting licenses to the larger companies. Almost im- 
mediately the smaller concerns responded by political action. A story is told 


* See Lord v. ROA (D.C. Del., 24 F. 92d (565-566) .) 
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that Senator Jim Reed, of Missouri, called one day at the office of Mr. Sarnoff, 
who was then general manager of RCA and brought with him the president 
of a Missouri radio company who had been denied a license. 

““T am going to sit in this office until my friend here is given a license,’ Mr. 
Reed is reported to have said. 

“Mr. Sarnoff arranged an appointment with General Harboard, president of 
RCA, and a license was granted.” 


RCA’s violation of section 3 of the Clayton Act 

Paragraph 9 of the RCA license to manufacture and sell radio receivers 
required licensees to install RCA vacuum tubes in each set manufactured and 
sold. The Court of Appeals for the Third Cireuit in the case of Lord, et al. 
(receiver of De Forest Company) v. RCA, et al. (28 F. 2d, 268), in sustaining 
the court below said (p. 259) : 

“The conclusion reached by district court was based upon three propositions, 
which it found were established by the evidence. These are that paragraph 9 
constitutes (1) a contract for the sale of goods, (2) on condition that the pur- 
chaser should not use or deal in the goods of a competitor or competitors of the 
seller, and (3) the effect of such contract or sale or such condition was to sub- 
stantially lessen competition or tend to create a monopoly in radio vacuum 
tubes. The correctness of the court’s conclusion depends upon whether or not 
these three propositions are sustained by the law and evidence, for section 3 of 
the Clayton Act requires they be established in order to bring paragraph 9 of 
the agreement within the inhibition of the act.” 

On page 262 the above court of appeals decision states: 

“The district judge found that the effect of the contract, condition, agreement, 
or understanding was to substantially lessen competition, and tended to create 
a monopoly. We think that the evidence justified that finding” (cert. den., 278 
U.S. 648 (1928). Also see 35 F. (2d) 962; affd. 47 F. (2d) 606; cert. den., 283 
U.S. 847 (1931) ). 


ParT 2. ACTIONS OF CONGRESS, DEPARTMENT OF JUSTICE, FEDERAL RADIO CoMMIS- 
SION, AND FEDERAL COMMUNICATIONS COMMISSION Fatt To CHANGE RCA’s 
DETERMINATION TO MAINTAIN A PATENT LICENSING STRUCTURE AS TO BROADCAST 
RECEIVERS CAPABLE OF SUPPORTING PATENT MISUSES 


CHAPTER I. STEPS TAKEN BY CONGRESS AND FEDERAL RADIO COMMISSION (FRC) PROVE 
INEFFECTIVE RESPECTING RCA’S FIRST PATENT MISUSE 
Introductory 

The 1923 report on the radio industry of FTC primarily caused Congress to 
act for (1) to make all antitrust laws applicable to the manufacture and sale 
of radio apparatus and devices and (2) to give the courts and the radio sta- 
tion licensing authority an additional sanction for prohibiting the unlawful 
monopolization of “radio communication.” These legislative measures became 
sections 15 and 13, respectively, of the Radio Act of 1927. 

Briefly, in dealing with the monopolistic patent control of equipment for 
“radio communications,’ made possible by the 1919-23 cross-licensing agree- 
ments between the radio group and the telephone group, Congress took three 
legislative steps: (1) By section 15 of the Radio Act of 1927 it made all anti- 
trust laws applicable “to the manufacture and sale of and to trade in radio 
apparatus and devices entering into or affecting interstate or foreign commerce 
and to interstate or foreign radio communications,” (2) by the same section of 
the Radio Act of 1927 Congress provided that in any case, “civil or criminal,” 
a Federal licensee was found guilty of violating one or more provisions of the 
antitrust laws, the court “in addition to the penalties imposed by said laws” 
may order that all Federal licenses of said offender be revoked; and (3) by 
section 13 of the Radio Act of 1927, Congress made it mandatory upon the 
licensing authority of radio stations (Federal Radio Commission) to refuse a 
station license or construction permit to any person “finally adjudged guilty 
by a Federal court of unlawfully monopolizing or attempting unlawfully to 
monopolize, after this act takes effect, radio communication, directly or in- 
directly, through the control of the manufacture or sale of radio apparatus, 
through exclusive traffic agreements, or by any other means, or to have been 
using unfair methods of competition.” 








2440 REGULATORY COMMISSIONS AND AGENCIES 


In his book entitled “Radio and Television Law,’ Harry P. Warner, under the 
subject of legislative history regarding sections 13 and 15 of the Radio Act of 
1926 states (pp. 483-483) : 

“On January 11, 1923, Mr. White (now Senator), of Maine, introduced H.R. 
18773 to amend the Radio Act of 1912. This bill authorized the Secretray of Com- 
merce to refuse a station license, where, in the judgment of the Secretary, the 
applicant was ‘monopolizing or seeking to monopolize radio communication, di- 
rectly or indirectly, through the control of the manufacture or sale of radio 
apparatus, or by any other means.’ [67th Cong. 4th sess. (1923)]. This bill 
was favorably reported by the House committee of the Merchant Marine and 
Fisheries Committee and passed the House without amendment on January 31, 
1923. Apparently because of the fear of a radio monopoly expressed by the com- 
mittee report,° the Congress then adopted a resolution calling upon the Federal 
Trade Commission to investigate and report to the House various facts relating to 
radio patents, contracts, leases, etc., together with such other facts as might aid 
the House of Representatives in determining whether ‘the antitrust statutes of 
the United States have been or now are being violated by any person, company 
or corporation subject to the jurisdiction of the United States.’*® Pursuant to this 
resolution, the Federal Trade Commission investigated the radio industry and 
reported to the House on December 1, 1923.’ This report showed that patents 
were being used to obtain a monopoly of radio apparatus. This report was the 
subject of much discussion in both Houses of Congress and is [sic] of vital sig- 
nificance in the development of the antitrust provisions of the Radio Act of 

927.” [Emphasis supplied.] 


Decision of the Federal Radio Commission of June 24, 1934, respecting RCA’s 
violation of section 3 of the Clayton Act in the case of Arthur D. Lord, receiver 
for the De Forest Radio Co. v. RCA, supra: * 


In this case the court did not use its additional “sanction” provided by section 
15 of the Radio Act of 1927, namely, to revoke the radio station licenses of RCA 
and its subsidiaries. However, under section 13 of the Radio Act of 1927 the 
FRC was “directed to refuse a station license and/or the permit hereinafter re- 
quired for the construction of a station to any preson, firm, company, or corpora- 
tion, or any subsidiary thereof, which has been finally adjudged guilty by a 
Federal court of unlawfully monopolizing or attempting unlawfully to monopo- 
lize, after this act takes effect, radio communication, directly or indirectly, 
through the control of the manufacture or sale of radio apparatus, through 
exclusive traffic arrangements, or by any other means or to have been using 
unfair methods of competition.” In a proceeding on the matter, docket 1204, 
a majority of the members of the FRC found that the provision in RCA’s stand- 
ard broadcast receiver license requiring the licensee to place RCA receiver tubes 
in each receiver manufactured and sold did not constitute monopolizing or at- 
tempting unlawfully to monopolize “radio communication.” Upon the basis of 
this finding it determined that the Commission could not refuse RCA licenses 
under section 13 of the act. In support of these conclusions the report stated: 

“As the decree shows, the suit pertained to a contract for the sale of goods, 
to wit, radio vacuum tubes. No question of a monopoly in radio communication 
wags involved. Neither the decree nor the opinions of the several courts passing 
upon the case contain any reference to radio communication, nor was there any 
finding that the contract, held to violate the Clayton Act, created or tended to 
create a monopoly in radio communication within the meaning of section 13. To 


5H. Rept. No. 1416 by the Committee on Merchant Marine, Radio and Fisheries, which 
accompanied H.R. 13733 (1923): “Apprehension has been expressed and there is evidence 
sufficient to raise the question in reasonable minds, that certain companies and interests 
have been endeavoring to establish a monopoly in wireless communication through control 
of the manufacture and sale of radio instruments, through contractual arrangements giving 
exclusive privileges in the transmission and exchange of messages or through other means. 
Your committee believes that the subject should be carefully investigated and appropriate 
action taken at an early date.” 

®°H. Res. 548, 67th Cong., 4th sess. (1923), introduced by Mr. White of Maine. “On 
Mar. 30, 1922, Mr. Britten had introduced H. Res. 314 to investigate the operations and 
accounts of the Radio Corp. of America, American Telephone & Telegraph Co., Western 
Electric & Manufacturing Co., General Electric Co., and the United Fruit Co.’ 

™Federal Trade Commission Report No. 1686: “As a result of this investigation the 
Commission filed a complaint, Docket No. 1115, on Jan. 25, 1924, against the companies 
listed in note 6. The complaint was dismissed on Dec. 19, 1928.” 

8 At this time the patent misuse doctrine was not established. 
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hold, therefore, that the foregoing decree comes within the provisions of section 
13 would be to read into the act something not therein contained. This we are 
not permitted to do.” 


CHAPTER II. NEITHER GOVERNMENT ANTITRUST ACTION NOR THE SANCTIONS PROVIDED 
IN SECTIONS 13 AND 15 OF THE 1927 RADIO ACT CHANGE RCA’S DETERMINATION TO 
BUILD AND MAINTAIN A MONOPOLISTIC PATENT LICENSING STRUCTURE AS TO RADIO- 
BROADCAST RECEIVERS 


Introductory 

Neither the 1980 Government antitrust action against the telephone group and 
the radio group, because of the exclusive provisions of the then existing cross- 
licensing agreements between said groups, nor the sanctions of revocation or 
refusal of station licenses, provided in sections 13 and 15 of the 1927 Radio Act 
for the licensing authority FRC, and the courts, respectively, changed RCA’s 
determination to build and maintain a monopolistic patent licensing structure 
as to radio broadcast receivers. In fact, the substitute cross-license agreements 
resulting from the Government's 1930 antitrust suit laid a base for such an 
RCA patent licensing structure, ie., RCA received the right to license and/or 
sublicense and retain royalties as to all broadcast receiver patents owned by the 
telephone group, as well as the receiver patents owned by the remaining parties 
of the radio group. RCA was further induced to build and maintain a monopo- 
listic patent licensing structure as to broadcast receivers by the report of the 
Federal Radio Commission, supra, which rendered the new sanctions as to 
licenses for radio stations ineffective as to patent monopoly respecting radio- 
broadcast receivers. 


The 1930 antitrust suit against the telephone group and the radio group 


The Government's antitrust complaint against the RCA filed November 19, 
1954 (Civil No. 97-38), in the U.S. District Court fo rthe Southern District of 
New York under “Background for Offenses” sets forth the significant facts 
pertinent here respecting the Government's 1930 antitrust suit as follows: 

“A. The Industry from 1919 to 1930.— 

“29. On October 17, 1919, GE caused the incorporation of defendant in Delaware 
as its subsidiary operating in the radio field. Upon its incorporation, defendant 
acquired the assets of Marconi Wireless Telegraph Co. of America, including 
valuable radio patents and patent rights. During 1919, GE granted to defendant 
exclusive licenses under GE’s present and future radio patents, together with 
the exclusive right to sublicense others, and GE reserved the right to manu- 
facture itself but agreed to sell its radio apparatus exclusively to defendant. 

“30. During the years 1920 and 1921, defendant entered into cross-licensing 
agreements with coconspirators Westinghouse, A.T. & T., and Western Electric, 
giving the defendant exclusive patent rights in the radio field and exclusive 
rights to license others for manufacturing in this field under the patents of said 
coconspirators. 

“31. Prior to 1926, defendant sold radio apparatus made by coconspirators 
GE and Westinghouse, and operated marine transoceanic radio communication 
systems, but defendant did not itself manufacture within the field. During 
the year 1926, defendant organized its subsidiary NBC, which entered the radio 
broadcasting field. 

“32. During the year 1927, defendant began the licensing of others to manu- 
facture within the field. During the year 1930, defendant itself began such 
manufacture. 

“33. From time to time during the period from 1919 to 1939, defendant entered 
into the aforesaid and other agreements with the coconspirators, which by 1930 
had the effect of vesting in defendant the exclusive rights to manufacture and 
sell under approximately 4,000 patents owned or controlled by all the cocon- 
spirators within the radio field as it then existed, and the exclusive right to 
license others for manufacture and sale of radio equipment under such patents, 
and which transferred to defendant most of the radio manufacturing facilities 
previously owned by the coconspirators named herein. 

“34. During the period from 1919 to 1930, defendant entered into agreements 
with the principal foreign manufacturers or radio equipment Which gave to 
defendant exclusive rights to domestic use of the U.S. patents of said companies, 
together with the exclusive right to sublicense others in the field under said 
patents. 
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“B. Antitrust proceedings of 1930.— 

“35. On May 13, 1930, the United States instituted a civil action against RCA 
and 13 other defendants, including the coconspirators named herein except for 
Bell Labs, in the District Court of Delaware, charging a conspiracy to restrain 
and to monopolize trade in the manufacture of radio apparatus and the trans- 
mission of messages by radio and by wire. The litigation was terminated by 
consent decrees of November 21, 19382; May 25, 1984; and July 2, 1935. The 
decrees provided, inter alia, that: 

“(a) GE and Westinghouse divest themselves of holdings of RCA’s stock; 

“(b) GE and Westinghouse cause their officers and directors to resign as 
members of RCA’s board; 

“(c) RCA, GE, Westinghouse, and A.T. & T. be enjoined from recognizing 
as exclusive the patent licenses previously exchanged and be restrained in 
future from restricting the right of any party to the agreements to engage 
in the business of its choice or to use its own patent rights: 

“(d) RCA relinquish exclusive rights under U.S. patents in the radio field 
owned by a number of foreign companies with which RCA had patent license 
agreements. 

“36. On July 1, 1932, prior to the consent decree aforesaid, an agreement was 
reached between coconspirators GE and A.T. & T. called agreement B-2, to 
which defendant was made a party by an extension agreement of the same date, 
which terminated prior exclusive cross-licensing agreements among the parties, 
and purported to provide nonexclusive licenses and to grant to defendant the 
nonexclusive right to license others under the patents of A.T. & T. and Western 
Electric within the radio-television industry. 

“37. On November 21, 1932, the date of entry of the first consent decree, an 
agreement was reached between defendant, GE, and Westinghouse, called agree- 
ment A-1, which terminated prior exclusive cross-licensing agreements among the 
parties, and purported to provide nonexclusive cross-licenses and to grant to 
defendant nonexclusive rights to license others under the pooled patents of said 
coconspirators within the radio-television industry. 

“38. Agreement A-1, as later modified or supplemented, is presently in effect. 
Although by agreements of June 27 and October 15, 1951, agreement B-2 is said 
to be terminated, defendant continues to enjoy patent rights and the right to 
license others under the patents of A.T. & T. and Western Electric within the 
radio-television industry.” 


F'CC’s 1939 report to Congress on its investigation of the telephone industry 
reveals RCA’s patent position as to broadcast receivers under the consent 
decree agreements resulting from the Government’s 1930 antitrust suit 
against the telephone group and the radio group 


The FCC report (H. Doc. 340, 76th Cong., 1st sess.) on page 230, states: 

“The fields in which licenses were exchanged under th ecross-licensing agree- 
ment of July 1, 1932, were substantially the same as the fields of exchange under 
the 1926 agreement, the licenses being made nonexclusive rather than exclusive.” ° 


®In his testimony before the Senate Committee on Patents (77th Cong., 2d sess.) respect- 
ing S. 23038 and §S. 2491, the FCC patent adviser on Apr. 28, 1942, explained RCA’s patent 
position as to broadcast receivers under the 1932 cross-license agreements as follows : 

“As I have before noted from the patent findings of the Commission regarding its investi- 
gation of the telephone industry, the cross-licensing agreements of 1932 do not represent 
a free exchange of licenses between the companies concerned in that the chosen fields of 
the telephone group and the chosen fields of the radio group are still reserved to the 
respective groups; that is, under the agreements, the telephone group retains exclusive 
rights under its patents in two-way telephone service to the public (wire and radio), while 
the Radio Corp. of America, General Electric, and other companies of the radio group retain 
similar privileges in their respective fields. 

“Recent changes in the cross-licensing agreements have not in any way affected the rights 
of the respective radio and telephone groups. 

“Regarding broadcast receivers, the RCA has under these cross-licensing agreements a 
nonexclusive right to manufacture and sell and also the right to sublicense others. It is 
the only company of the two groups that has the right to sublicense others under the broad- 
cast receiver patents of all the contracting companies. In addition, the RCA has the right 
to sublicense others under receiver patents held by others in the United States and the 
same right under U.S. patents obtained by a number of foreign concerns. It also has many 
Patents which have resulted from its own developments. Therefore, it will be seen that 
the RCA has a very strong patent position in the radio broadcast receiver field” (see pt. 3, 
p. 1248, of hearing record). 
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After consent decrees in the Government's 1930 antitrust suit RCA initiated 
practices for maintaining a monopolistic patent licensing structure as to 
radio broadcast transmitters, and receivers and tubes, including television 
and facsimile 

Due to RCA’s sublicensing rights as to broadeast receivers under Bell System 
patents and its sublicensing right under the radio patents of GE and Westing- 
house, its licensing rights as to broadcast receivers became much the stronger. 
Mr. Schairer, in his 1939 brochure, supra, stated (pp. 47 and 48) : 

“There are several kinds of licenses granted by RCA to manufacturers of radio 
apparatus. ‘The most numerous are those for radio broadeast receivers, * * * 
At present practically all domestic manufacturers of broadcast receivers—ap- 
proximately 50 in number—have such licenses.” 

Respecting practices for securing patent licensing rights, Mr. Schairer in 
his 1989 brochure stated (p. 5) : 

“The patent rights of RCA have been, and are, acquired in three ways: 

‘“(a) By means of its own research, development, and engineering activities; 

“(b) By license agreements with other domestic and foreign companies en- 
gaged in the radio business; and 

“(c) By licenses and purchases from inventors and other patent owners.” 


RCA’s practices for maintaining a monopolistic patent licensing structure in the 
broadcast fields soon provided an extensive receiver patent pool under which 
RCA could retain all royalties received 

RCA’s sublicensing rights in the broadcast field under the Bell System patents 
and the GE and Westinghouse patents included the right to retain royalties. 
This was true as to all patents under which RCA later obtained the right to 
sublicense. According to Mr. Schairer’s 1939 brochure, at that time, RCA when 
granting a package license for the manufacture and sale of a typical radio broad- 
cast receiver, said license covered 82 unexpired patents, 6 of which had been held 
valid by the courts (pp. 73 and 88-91). Some of the patents belonged to com- 
panies in foreign countries; RCA had exchange agreements with about 18 such 
companies (pp. 34 and 35 of brochure). 

According to Mr. Schairer’s 1939 brochure, RCA became an experienced patent 
licensor; on page 44 he stated: 

“It is seldom that patent owners are willing or able, as a practical matter, 
to undertake to grant licenses to all participants in the radio industry who may 
desire to have such licenses. They are inexperienced in the negotiation and 
granting of licenses and in the administration of them after they are granted. 
They usually desire to make one sale or disposition of their patent rights to some 
one who is in a better position to grant and administer licenses and who can 
do so more efficiently and economically than they can. 

“When RCA acquires the right to grant sublicenses it usually also acquires 
the right to sue infringers in order to be able to protect the value of its sub- 
licensing rights and to reduce the risks that it takes. 

“RCA has constituted an excelent market for individual inventors and other 
patent owners for the sale of rights under their radio patents whether of major 
or minor importance. Most of the radio industry usually obtains the benefit of 
a sale of rights to RCA through the many licenses that are granted by it. Hence 
RCA is able to pay more than ordinarily can be obtained from anyone else.” 


Part 3. ConcGress TAKES ACTION To CuRB PATENT CONTROL IN BOTH THE 
COMMUNICATION CARRIER AND THE RApIOo-BrRoADCAST FIELDS; THE FCC AND 
THE DEPARTMENT OF JUSTICE TAKE STEPS FOR THE SAME PURPOSES; AND THE 
U.S. SUPREME Court MAKES IT AN FCC REGULATORY Duty To CHALLENGE 
THE QUALIFICATIONS OF A BROADCAST LICENSEE OR APPLICANT To SERVE PUBLIC 
INTEREST IF ENGAGED IN MONOPOLISTIC PRACTICES WHICH RESTRAIN TRADE 
oR LESSEN COMPETITION IRRESPECTIVE WHETHER A CouRT HAs FOUND SAID 
PRACTICES IN VIOLATION OF THE ANTITRUST LAWS 


CHAPTER I. CONGRESS MOVES TO CURB PATENT CONTROL OF THE BELL SYSTEM COM- 
PANIES IN THE COMMUNICATIONS FIELD, AND TO CURB RCA’S PATENT CONTROL 
IN THE RADIO FIELD 


Introductory 

This chapter deals with the step of Congress to eliminate patent control of 
equipment or patent misuses in the communication carrier services as well as the 
radio fields including broadcasting. More particularly, it sets forth the legisla- 





2444 REGULATORY COMMISSIONS AND AGENCIES 


tive history or background of provisions and means for eliminating patent con- 
trol or patent misuses in the electrical communications fields. 


The Communications Act of 1923 respecting patents and/or inventions in the 
communication carrier fields 


The Communications Act of 1934 was approved by Congress June 19, 1934; it 
created the FCC in lieu of the Interstate Commerce Commission insofar as com- 
munication carriers were concerned. Section 218 of the act provided: 

“The Commission may inquire into the management of the business of all car- 
riers subject to this Act, and shall keep itself informed as to the manner and 
method in which the same is conducted and as to technical developments and 
improvements in wire and radio communication and radio transmission of energy 
to the end that the benefits of new inventions and developments may be made 
available to the people of the United States. The Commission may obtain from 
such carriers and from persons directly or indirectly controlling or controlled 
by, or under direct or indirect common control with, such carriers full and com- 
plete information necessary to enable the Commission to perform the duties and 
earry out the objects for which it was created.” 

“New inventions” in section 218 of the Communications Act means patented 
inventions for the reason that “new inventions” can only be ascertained from 
patent claims allowed by the Patent Office and issued in patents, because (1) it 
is not known what is new until the Patent Office so determines, and (2) patent 
applications are maintained confidential by the Patent Office until issued as 
patents. Such is consistent with the legislative intent of section 218 because 
Congress did not intend that the FCC pry “into the privacy of the inventor’s 
laboratory or mental precesses.’”” 

In addition to section 218 of the Communications Act of 1934, Congress pro- 
vided section 602(d) which gave FCC authority to issue “cease and desist” 
orders against “common carriers engaged in wire or radio communication or 
radio transmission of energy” as a means for enforcing compliance with sec- 
tions 2, 3, 7, and 8 of the Clayton Act, approved October 15, 1914. The “cease 
and desist” proceedings were made pursuant to section 11 of the Clayton Act. 

On March 15, 1935, the 74th Congress approved Public Resolution No. 8 
(S.J. Res. 46) authorizing the FCC to investigate the telephone industry in 
the United States including patent control phases. On June 14, 1939, FCC filed 
its report pursuant to said resolution with Congress; the report was unani- 
mously adopted by the Commission. (The FCC Chairman was Frank R. Mec- 
Ninch, and the remaining members were: Norman S8. Case, R. A. M. Craven, 
George Henry Payne, Frederick I. Thompson, Thad H. Brown, and Paul A. 
Walker.) This FCC report revealed the practices of the Bell System patent 
holding companies for building and maintaining a patent structure or pool, 
capable of supporting patent misuses; it recommended to Congress legislation 
for a form of compulsory licensing of all patents obtained by common carriers 
engaged in rendering communication services to the public. These matters are 
treated herein in chapter 1 of part 1, pages 1 to 9. 


The Communications Act of 1934 respecting patents and/or inventions in the 
radio fields 


Congress provided for FCC the same means for combating patent monopoly 
as to radio apparatus as it did the Federal Radio Commission; it enacted sec- 
tions 311 and 313 to serve the purposes of sections 13 and 15, respectively, of 
the Radio Act of 1927 which created the FRC. Mr. Warner, in his book, 
“Radio and Television Law,” supra, states on page 769: 

“This report by the Federal Trade Commission [report on radio industry of 
Dec. 1, 1923] is extremely significant in the development of the monopoly pro 
visions of both the Radio Act of 1927 and the Communications Act of 1934. 


10 A letter to Senator C. C. Dill dated May 16, 1934, from ICC Commissioner Frank 
McManamy, which was made a part of the hearings before the Committee on Interstate 
Commerce, U.S. Senate (73d Cong., 2d sess.), on S. 2910 interpreted sec. 218 of the Com- 
munications Act of 1934. This appears to be the only complete statement as to the mean- 
ing of sec. 218 to show its legislative purpose and construction. Commissioner McMan- 
amy’s letter stated: 

“Sec. 218: This repeats parts of sec. 12(1) of the ICC Act, the remainder thereof 
appearing in sec. 409 of the bill. The bill broadens the provision of the act by including 
the duty to keep informed as to improvements in electrical communications. As the provt- 
sion apparently contemplates completed developments and improvements and new inven- 
tions, and does not authorize ‘fishing erpeditions’ into the privacy of the inventor’s labora- 
tory or mental processes, there can be no sound objection to that provision. Probably im- 
provement in radio transmission of energy should be included.” [Emphasis supplied. ] 
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The antitrust sections of radio and communications legislation effectuate the 
findings and recommendations of the Federal Trade Commission report on 
patent monopoly and control.” 

The report of the Senate Committee on Interstate Commerce (S. Doc. 781, 
73d Cong.), accompanying the FCC Act stated: 

“Section 311 is based on section 13 of the Radio Act but it also modifies the 
present law in certain respects. 

“The effect of the alteration is to bring section 311 more closely into har- 
mony with section 313. If the court revokes a license the Commission should 
not grant an application for another license to the same parties. If, however, 
the court has adjudged the person guilty, but has not revoked the license, the 
Commission can determine whether or not public interest will be served by the 
granting of a license.” 

The Senate passed the bill with the amendment to section 311 as proposed by 
the Senate committee. The conference committee, to which the bill was sent 
later, did not change the language of this section nor the language of section 
313. With reference to the change made in section 311, the statement of the 
managers on the part of the House read: 

“Section 311 is based upon section 13 of the Radio Act, modified to leave the 
Commission discretion in refusing licenses where the applicant has been ad- 
judged by a court to be guilty of a violation of the antitrust laws but where 
the judgment has not extended to the revocation of existing licenses.” 


CHAPTER II. BECAUSE OF DISCLOSURES RESPECTING RCA’S INTENTION TO CONTROL 
FM AND TV BROADCAST TRANSMITTERS AND RECEIVERS THROUGH PATENTS THE 
FCC TAKES STEPS TO DEFEAT SUCH CONTROL 


Introductory 

Briefly, the steps FCC took to defeat RCA patent control of FM and TV 
broadcast transmitters and receivers through patents were: (1) to warn that 
such control was contrary to public interest, (2) stating in its reports that efforts 
would be made to avoid, if possible, the promulgation of technical standards 
which would tie transmitters to a particular patented system, and (3) stating 
that it would not allow its functions to be usurped through patent control. 
In addition FCC made patent control considerations a part of its proceedings 
respecting the promulgation of technical standards for FM and TV broadcast 
services, and it endeavored to adopt standards which assured a broad base 
for the future development of the arts, i.e., to permit more than one patented 
type of transmissions as long as such transmissions did not interfere with the 
merit of the receivers sold to the public. Finally, in 1942, the Bell System patent 
holding companies and RCA, the cores of patent licensing in the communication 
earrier and broadeast fields respectively, were required to file semiannually 
patent reports respecting their patent agreements and licensing practices which 
served as prima facie evidence of practices for indicating patent controls or 
patent misuses being practiced or contemplated. 


Warning to FCC that RCA would attempt to monopolize the business of licensing 
others to manufacture and sell TV broadcast transmitters or receivers ™ 


Incomplete transmission standards for program TV broadcast stations were 
submitted to the FCC by the Radio Manufacturers Association (RMA), during 
an informal engineering hearing (docket 3929), hel din June 1936. At this 
hearing the late Samuel E. Darby, Jr. warned the Commission of RCA’s patent 
monopoly in the TV broadcast field ; he testified (pp. 218-220) : 

“The Radio Corp. of America, by reason of the pooling of relevant patents of 
virtually the entire electric industry, is in control of broadcast transmission and 
the manufacture of radio broadcast receivers, and one question to be considered 
is how far that control will be allowed to be extended into the television field. 
I appreciate the fact that this conference is not concerned with the assignment 


1 About 1942, RCA filed copies of patent agreements with three companies in foreign 
countries which seemed to support the contention that as early as 1934, RCA at least had 
in mind that it would control the particular time when TV broadcasting was placed on a 
commercial basis in the United States. In brief, RCA filed with FCC copies of its patent 
license agreements, each dated Sept. 1, 1954, with the Italian companies, Compagnia Gen- 
erale di Elettricita, Fabbrica Italiana Valvole Radio Electtricita, and Fabbrica Italiana 
Magneti Marelli. Each contained the provision that “when television has been started by 
RCA in the United States of America on a regular as distinct from an experimental 
basis’ RCA would extend certain license rights to each of said companies, 
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of frequencies and my sole purpose at this hearing, therefore, is to bring up 
these subjects so that their consideration will be insured and not overlooked 
because of the failure of someone to call attention to them. 

“As stated yesterday, by Mr. Sarnoff, it has been the policy of RCA to license 
its competitors in the manufacture of radio broadcast receivers and tubes. His 
statement was technically correct, but it is not complete. He failed to say 
that having been put in its present controlling position by the pooling of patents, 
RCA can grant, or refuse to grant, the privilege to engage or continue in the 
business of manufacturing radio equipment. 

“In other words, anyone who wishes to engage in the radio business today, or 
in the television business tomorrow, must ask and get the permission of RCA. 

“Moreover, the licensees are expressly confined by RCA to specific and highly 
restricted fields. For example, they may not manufacture commercial ap- 
paratus or transmitters. RCA has maintained its monopoly of these fields and 
has used the monopoly thus acquired and maintained, to strengthen and enforce 
its control of the other fields. 

“Moreover, it was not made clear by Mr. Sarnoff that the privilege enjoyed 
by the RCA licensees is not given to them free, but is paid for at a rate exceeding 
$4 million a year; this money coming, of course, from the American public. 

“Tt should be noted that approximately $50 million has already been paid 
RCA by the public through the licensed receiver manufacturer, solely because 
of the controlling position RCA had attained by the pooling of patents to which 
I have referred. 

“When, to use the words of Mr. Skinner who spoke this morning, ‘television 
is born full grown,’ it will be born with a full grown levy of tribute of millions 
of dollars a year by RCA, atlhough RCA may not actually own a patent that 
bears directly on television, approximately $50 million have already been levied 
and collected from the public. 

“The Commission, which will grant licenses in the new portion of the spectrum, 
will have to consider the record of those who apply for the channels, and I 
respectfully submit that the Commission should not be a party to the assign 
ment of frequencies to the expansion of a monopoly that has already exacted a 
toll from the American public of approximately $50 million, and which holds 
forth the proxies of exacting as great or greater amount from the public in the 
field of television.” 


RMA (Radio Manufacturers Association) proposes transmission or technical 
standards for black and white transmissions of TV broadcast stations; and 
the FCC begins preparation for the promulgation of such standards 

On September 10, 1938, RMA proposed to FCC the first complete set of tech- 
nical standards for black and white transmissions of TV broadcast program 
stations. The matter was referred to FCC’s Television Committee, i.e., Com- 
missioners Brown, Case, and Craven, for investigation and recommendations.” 

On May 24, 1939, the Television Committee released its first report on matters 
referred by the Commision to said Committee respecting technical standards and 
rules and regulations for black and white transmissions of TV broadcast sta- 
tions. On page 18 of its report under “Patents” the Committee stated: 

“Inherent in the adoption of any standards of performance requirements is 
the question of patents. No one manufacturer seems to be in a position to place 
into service a complete radio television system without infringing issued or pend- 
ing patents. 

“The patent situation is chaotic and no aggregate estimate can be made 
the ultimate holder of any essential patent to a complete radio television system. 
However, all patentees or potential claimants to essential patents appear to rec- 
ognize the necessity of coping with the situation in a common sense manner 
either by universal cross-licensing or by some other method. Such a _ cross- 
licensing policy might insure a desirable degree of competition in the manufac- 
turing field provided the industry as a whole will recognize the economic im- 
practicality of excessive accumulative royalty percentages. 

“The patent question is not a matter directly within the scope of the Commis 
sion’s jurisdiction and requires the attention and cooperattion of other agencies 
of the Government. Nevertheless, transmitter performance requirements which 


122 The FCC Patent Adviser served as chief counsel of this Committee throughout its exist- 
ence; he also served as chief counsel in all FCC proceedings until technical standards for 
black and white video, and FM sound transmissions were promulgated for TV broadcast 
stations (1941). 
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insure broad patent bases are preferable to those which narrow the base to a 
few patents, provided proper quality and improvements will be possible. [Em- 
phasis supplied. ] 

“Therefore, before the Commission prescribes any minimum performance re- 
quirements for transmitters licensed by it, the Commission should assure itself 
that the resultant patent base is as broad as practicable and at the same time 
is consistent with good quality technical transmission to the public. However, 
the Commission should not permit the patent situation to become an obstacle in 
its encouragement of further technical developments in television. Also, the 
Commission should utilize caution to the end that its actions may not favor un- 
necessarily the patents of one person over those of another.” 


FOO takes action (1940) against RCA freezing TV broadcast receivers to a 
type most within its patent licensing structure. 

On February 29, 1940, the FCC issued a report permitting TV broadcast 
licensees to render program service on an experimental basis. Three weeks 
thereafter RCA launched an extensive promotional campaign to sell TV receivers 
designed to accept program broadcasts pursuant to transmissions called for by 
the proposed RMA standards which required receiver operations and equipment 
best within the patents RCA owned or had the right to sublicense. The FCC 
believed that a sale of a great number of such receivers would freeze the art to 
the then existing RMA transmission standards, and thus foreclose research neces- 
sary as to a number of developments in TV broadcasting before commercial 
operations could begin. FCC Order 65 was issued on March 22, 1940, which 
suspended section 4.73(b) of the Commission’s Rules and Regulations under 
which commercial TV broadcasting was to begin September 1, 1940, and thus 
removed RCA’s excuse for its TV receiver promotional campaign; the campaign 
ceased. 


FOO’s 1940 notice to patent holders likely to engage in the manufacture and 
sale of TV broadcast transmitters or receivers respecting the usurpation 
of its functions to determine transmission standards for program transmis- 
sion of TV broadcast stations. 


On May 28, 1940, the Commission released its report on further hearings in 
docket 5806. On page 25 of its May 28, 1940, report the Commission stated as 
to patents in connection with the further technical research needed as to tele- 
vision broadcasting as follows: 

“The position of the different companies on this whole problem cannot be 
viewed with total disregard of the patent interests of competing manufacturers 
which find expression in a desire to look the scientific levels of the art down to a 
single uniform system based in whole or in part upon such patents. The func- 
tions of this Commission are not to be usurped and utilized as a means of 
monopolizing this important industry either through this or other devices.” * 

“The national television system (NTSC) is born.—Because of the inadequacy 
of the various suggested standards for television, the Federal Communications 
Commission stated, on May 28, 1940, that ‘full commercialization of television 
was promised by the Federal Communications Commission as soon as the engi- 
neering opinion of the industry is prepared to approve any one of the present 
competing television systems.’ 

“The Radio Manufacturers Association agreed to set up a committee com- 
prising representatives of all companies and organizations interested in tele- 
vision. The resulting committee—the national television system committee— 
under the sponsorship of the Radio Manufacturers Association, undertook the 
formulation of a set of standards that would be acceptable to the engineers of 
the industry.” ™ 

w * < * * ae & 





13This was contained in a press release which stated “The action of Commission was 
unanimous.” 

1 See p. ix, “Television Standards and Practice—NTSC,” published 1943 and edited by 
Donald G. Fink. The organization of NTSC was completed and its first meeting was held 
July 31, 1940 (p. 13). 
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The charge that RCA and its licensees of panel No. 8 of the national television 
system committee were voting for the RMA synchronizing signal as a stand- 
ard for transmissions of TV broadcast stations rather than the 500 kilo- 
cycles vertical pulse synchronizing signal proposed by the Du Mont Labora- 
tories which permitted flexibility as to line, frame, and field scanning rates 
not possible with the RMA synchronizing signal, because of patent licensing 
considerations, made by Dr. Thomas T. Goldsmith, chairman of the NTSC 
panel No. 8 and representing the Du Mont Laboratories 


In the proceedings in docket 5806, industry was represented by the NTSC; the 
matter of keeping TV receivers flexible was highly controversial in panel No. 8 
of said committee which had the subject of “synchronization.” The DuMont 
Laboratories, then a non-RCA patent licensee, led the fight for the adoption of 
its transmission system which called for receivers capable of accepting changes 
in line, frame and field scanning rates over a considerable range and thus permit 
improvements which required rate scanning changes without making obsolete 
receivers in the hands of the public. 

In his letter (dated Dec. 24, 1940), addressed to himself, as chairman of panel 
No. 8, Dr. Goldsmith, after charging RCA and licensees serving the patent in- 
terest of RCA, proposed the formation of a patent pool as a remedy for the 
patent situation. He said: 

“It is rather interesting to make an analysis of the voting in this panel. As 
I did not participate in the vote, I feel free to make this commentary. Although 
the members of the panel, in their discussion at least, restricted themselves to 
engineering aspects, I do feel there was a great deal of political, patent, and 
license influence in the considerations of the panel. It is rather strange to note 
that the voting in choosing the RMA signal over the 500-kilocycie signal can be 
divided rather distinctly into those members having license arrangements not 
necessitating further expenditures when the RMA signal was chosen, as con 
trasted with another group of members from independent companies who were 
free to consider the true technical merits of the signal entirely apart from any 
effects on their own financing. In other words, with few exceptions those per- 
sons favoring the RMA signal already have license agreements not necessitating 
further expenditures in connection with the RMA television synchronizing sig- 
nal, whereas, those persons favoring the 500-kilocycle signal are not bound by 
any licensing agreement and therefore probably are in a more liberal position 
for choosing a signal such as the 500-kilocycle synchronizing signal which has 
proved superior in field tests and which also has certain superiorities in theory. 

“However, I do feel that certain members of the panel were not willfully 
influenced by this political attitude, but rather had a true wish to judge entirely 
on technical merits and may have been misled into voting for the RMA signal 
due to insistent emphasis of minor points on the part of proponents of the RMA 
signal and by an insufficient comprehension of true merits of the 500-kilocycle 
signal. I do feel that many members of the panel attempted to avoid this politi- 
cal aspect of the question, and really in good faith did their best to look at the 
signals from an entirely technical viewpoint; but unfortunately even the sub- 
conscious presence of a political influence is nevertheless a real influence. 

“I detinitely feel that the experiences of this panel No. 8 were very beneficial 
to all the members and I furthermore feel that the field tests were quite worth 
while. It is regrettable that some provision cannot be made as a permanent 
policy for cooperation analysis of other aspects of television so that the art can 
be investigated jointly by the companies, resulting in a much more rapid progress 
for all parties which will in the long run accrue benefits to each participant. 

“Tt may be that a patent pool would be the means of eliminating this devastat 
ing political influence which is so unwholesome to truly technical development. 

“In conclusion, I believe it will be worth while to have a reconsideration of 
the synchronizing signal for national standardization, with ultimate use of the 
500-kilocycle carrier type of signal.” * 


The FCC adoption (1941) of standards for black and white transmissions of 
TV broadcast stations 
The 1940 reports of NTSC on file with the FCC, particularly those of panel 
No. 8 which considered the synchronizing standard, and the last volumes of the 
FCC hearing record respecting the standards for black and white transmissions 


1% A check of the voting record of panel 8 on file with the Commission shows that Mr. 
Goldsmith’s statements above applied to RCA and its patent licensees, 
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of TV broadcast stations, reflect a great struggle of RCA and its licensees with 
the independents (non-RCA licensees), the former contending that the synchro- 
nizing standard be limited to the rigid RMA type, and the latter contending that 
said standard be a flexible one for the future development of video program 
transmissions including color. Under the guidance of the television committee’s 
report dated May 22, 1939, and the leadership of James L. Fly as FCC chairman, 
the FCC and non-RCA patent licensees won, i.e., standards were adopted on April 
30, 1941, for black and white video transmissions of commercial TV broadcast 
stations which required a receiver capable of accepting and reproducing four 
system types of transmissions. In brief, the stnadards permitted four types of 
video synchronizing signals, one of Which was the DuMont 500-kilocycle vertical 
pulse, i.e., a type which allowed the use of various line, frame, and field scanning 
rates. Under the standards adopted, the line, frame, and field scanning fre- 
quency rates were the same for each of the four types of synchronizing signals 
permitted, i.e., 525, 30, and 60, respectively. The DuMont type, however, had 
sufficient flexibility to also provide for color transmissions in accordance with 
the No. 3 color system developed by the Columbia Broadcasting System,” and 
in addition, industry was ready to produce a receiver with sufficiently flexible 
tuning means to reproduce color transmissions of the field sequential type in 
black and white.” 

Upon recommendation of the NTSC for the furtherance of color transmissions 
the Commission made this notation under standard 4 of the standards adopted 
April 30, 1941: “The present favored values for line and for frame and field 
frequencies for experimentally field testing color transmissions are, respectively, 
875, 60, and 120.” The Commission also ordered on May 3, 1941 that on or 
before January 1, 1942, television broadcast station licensees or organizations 
representing such licensees “shall submit to the Commission complete comparable 
test data on color transmissions, with recommendations as to standards that 
may be adopted by the Commission for color television.” ” Thus, it follows 
that at the time the Commission first adopted standards for black and white 
video transmissions by TV broadcast stations it provided for one type or system 
of transmission whereby the line, frame, and field frequency scanning rates 
for black and white transmissions under the standards adopted could also serve 
for transmitting the line, frame, and field frequency rates necessary for a color 
system (field sequential) as developed at that time, and additionally, there was 
known, and in fact in being, a receiver capable of accepting and reproducing 
either of such transmissions in black and white.” 


Re patent issues and FCC policy in the 1940-41 proceeding (docket 5806 upon 
which the standards for black and white transmissions adopted April 30, 
1941, were based 

In 1940, RCA had the right to sublicense the patents owned by the Bell System 
companies, GE, and Westinghouse for the manufacture and sale of both TV 
transmitter and receiver equipment. RCA also owned patents which it had 
acquired either through purchase or its own research on TV transmitters and 
receivers. A number of the transmitter and receiver equipment operations speci- 
fied by the RMA standards, proposed in 1938, were covered by patents RCA either 
owned or could sublicense, or covered by Farnsworth Co. patents (Farnsworth 
Television, Inc.). In Patent Office proceedings Farnsworth had proven priority 
as to date of invention over RCA and others respecting patent claims covering 
operations required under the RMA standards. 

The above patent situation was revealed to the TV committee when it made its 
survey in 1939. The committee's finding, supra, that in adopting standards 
for black and white transmissions of TV broadcast stations “the Commission 
should assure itself that the resultant patent base is as broad as practicable 
* * *” had for its purpose the prevention of patent control as to transmitter 
or receiver equipment required for operations specified in standards finally 
adopted for such stations. The Commission tentatively adopted the patent 
proposals of its TV committee as a basis for determining standards for black and 
white transmissions of TV broadacst stations operating on a commercial basis; 


16 See p. ix, “Television Standards and Practice—NTSC” published 1943, and edited by 
Donald G. Fink. 

Mt Tbid., p. 44, par. 8. 

18 Ibid., p. 19, pars. 2 and 38. 

19 Ibid., p. 32, par. 1. 

* Ibid., pp. 263-299. 
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its first notice of hearings, dated December 29, 1939, docket 5806, so stated. Thus, 
the patent findings of the TV committee not only showed the patent situation 
for said proceeding, but also served as a policy guide respecting the relationship 
of patents to the operations required by the standards finally adopted. 

During the hearings in docket 5806, FCC required each party to list the video 
transmitter or receiver patents it owned or held the right to sublicense. RCA 
reported 764 such patents, the Farnsworth Co. reported 30. Because of the many 
operations specified by the standards proposed for black-and-white transmissions, 
and because of the good number of unexpired patents with claims reading on said 
operations, it became evident that to adopt standards with broad “patent bases” 
as to said operations would be difficult. Finally, the NTSC and Commission 
proceedings revealed two ways for getting standards with broad operational 
‘patent bases” each of which would place in the hands of the public receivers 
sufficiently flexible to permit transmission improvements without rendering the 
receivers obsolete. These two ways were: (1) by adopting standards which 
would permit two or more system types of transmissions, and (2) by adopting 
standards which would permit changes in line, frame, and field-scanning frequen- 
cies over a considerable range. In other words, in either case, a receiver was 
required which would permit transmission improvements without obsolescence 
and, moreover, prevent patent control as to either transmitters or receivers. 
Through the help of non-RCA licensees and independents the Commission accom- 
plished way (1) and in part accomplished way (2). 

More specifically, as to way (1) above, the standards finally adopted permitted 
four system types of transmissions. The differences in these types resided in 
the transmission of synchronous signals; one used FM for picture transmissions 
while the others used AM. As to one type (RMA), RCA and the Farnsworth Co. 
either owned or controlled the patents broadly covering a number of the opera- 
tions required; Du Mont Laboratories had patent applications pending which 
would yield patents broadly covering some of the operations required by another 
type permitted; this was also true of Philco as to another type; and, lastly, 
Major Armstrong held patents with claims directed to FM operations likely 
needed by one system type of transmissions. Thus, the standards provided broad 
operational “patent bases,” which assured that a receiver would be sold to the 
public which would permit improvements in transmissions without receiver 
obsolescence. Also, the same standards assured against monopolistic patent con- 
trol, i.e., none of the parties who owned or controlled patents with claims cover- 
ing equipment required by one or more operations called for in one or more of the 
four system types of transmissions permitted, was placed in a position whereby 
patent control could easily be obtained on either transmitters or receivers. 


Pertinent excerpts from brief of Du Mont Laboratories filed in docket 5806, 
showing relationship as of 1940 between RCA and its patent licensees under 
the RMA standards 


The brief was filed January 29, 1940; on pages 5 and 6 it stated: 

“The Radio Manufacturers Association is shown by the record to be a group 
of more than a hundred manufacturers of radio appliances of whom 52 are in- 
terested in manufacturing some apparatus or device related to television. 

“The imperative demands of brevity prohibit the full use of the record bearing 
on this organization. While there can be no doubt that it embraces in its ranks 
many of the foremost television engineers of the United States, there can remain 
no doubt but that it is completely dominated by RCA and its affiliates. Every 
television member is an RCA licensee and, as has been pointed out in connection 
with the testimony of Otto A. Schairer, vice president of RCA, every licensee is 
dependent upon the good will of RCA and its laboratories not only for the use 
of patents and their applications developed by RCA but for the use of essential 
material which RCA controls under its system of licensing and relicensing. 
Every member is in a position where it must make a one-sided bargain to procure 
and to maintain a substantial part of its revenue from the use of inventions 
which, in the aggregate, are controlled by RCA although the result of the in- 
tellectual and scientific contributions of numerous persons and organizations. 

“In the selection of the committees of RMA, it is sufficiently clear that through 
the devices of guest membership, unbalanced representation and committee con- 
trol, RCA is the dominant factor. RMA is not a governmental body. It has no 
legislative fiat although without careful regulation and control its. commercial 
influence may become the equivalent of a statute and, but for the action of the 
Commission as a result of this hearing, its RCA-sponsored standards would es- 
tablish a suicidal grip on the threat of television progress. It is respectfully 
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submitted that the Commission, the public, and Du Mont may make sufficient 
genuflection before the shrine of RCA laboratories without accepting the bonds of 
scientific slavery.” [Emphasis supplied. ] 


The 1940 proceedings on transmission standards for FM broadcast stations from 
which the transmission standards for the sound side of TV broadcast sta- 
tions were derived 

Transmission standards for aural FM broadcast stations were adopted by the 
‘ommission in 1940 (docket 5805), and transmission standards for FM sound 
of TV broadcast stations were adopted in 1941 (docket 5806). Patentwise, they 
were the same. In each case the standards defined operations possessing a broad 
patent basis pursuant to the policy set forth in the patent findings of the TV 
committee’s report dated May 22, 1939. As a matter of fact the only operation 
called for in either set of standards upon which patent claims might read was the 
requirement of wide band frequency modulation. Therefore, any system which 
could provide wide band frequency modulation sound transmissions and also meet 
the “performance requirements” called for by the standards, was acceptable. 
For the same reason any type of wide band frequency modulation receiver which 
would provide good reception performance could be used. Thus, transmission 
improvements could be made without rendering obsolescent receivers in the hands 
of the public.” 

FM broadcasting was first presented to the FCC in the 1936 engineering 
hearing (docket 3929). RCA wanted space in the then very high frequency 
band for television broadcast stations; the late Maj. Edwin Armstrong wanted 
space in the same band for aural broadcast stations employing his wide band 
frequency modulation system (FM) for program transmissions on which he 
had obtained what he termed basic patents in 19833. At that time RCA had 
a dominant patent position as to amplitude modulation (AM) for aural broad- 
easting in the higher frequencies; it employed amplitude modulation for experi- 
mental tests of both the sound and video transmissions of TV broadcast sta- 
tions. In 1938 RCA made offers to Armstrong to purchase his FM patents 
outright or to obtain the right to sublicense others under said patents. The 
offers were refused. During 1938 and 19389 articles were published charging 
RCA, as well as most of the broadcast receiver manufacturers, with being 
reactionary respecting Armstrong’s FM inventions, i.e., that they were with- 
holding the use of his phenomenal method for aural broadcasting in the high 
frequencies.” 

On December 27, 1939, the FCC gave notice of proceedings (docket 5805) to 
determine the relative merits of FM and AM for aural broadcast stations 
operating on frequencies above 2,500 kilocycles. The notice included an issue 
to determine “the existing patent situation respecting frequency modulation 
and amplitude moduation for aural broadcasting stations operating on fre- 
quencies above 25,000 kilocycles.” Each of the parties to the proceeding were 
required to reveal the unexpired U.S. patents they owned or had the right 
to sublicense which pertained to transmitters or receivers for AM or FM 
broadcast stations operating on frequencies above 25,000 kilocycles. Armstrong, 
in addition to his so-called basic 1933 patents, listed 13 other FM patents he 
owned ; RCA listed 662 (mostly AM) it owned or could sublicense.” 


*1As of Jan. 1, 1956, the technical standards for FM broadcast station transmissions 
and the sound side for TV broadcast stations have not been changed since adopted in 1940 
and 1941, respectively. 

2 See October 1939 issue of Fortune, p. 121. 

3 Considerably before the Commission adopted transmission standards for FM broadcast 
stations, RCA began extensive developments in the field of wide band frequency modulation 
transmission systems for aural broadcast stations operating in the higher frequencies; it 
produced improved systems for both FM transmitters and receivers: it also obtained the 
right to sublicense FM receiver patents from a number of companies. As of Jan. 1, 1949, 
RCA held the right to sublicense FM receiver patents of 28 companies (foreign and 
domestic) ; it had also obtained a number of FM transmitter and receiver patents on its 
own developments. 

The broad operational provisions of transmission standards for FM broadcast stations 
a in 1940 permitted RCA and its licensees to bring into use wide band frequency 
modulation transmitting and receiving operations for FM broadeast stations which differed 
considerably from the transmitter and receiver operations claimed in Armstrong's patents. 
Armstrong offered transmitter and receiver licenses under his patents and threat: ed in- 
fringement suits against those who manufactured and sold transmitters or rec ivers for 
FM broadcast stations without such a license. As of July 1, 1948, there were 3 FM 
transmitter manufacturers who had obtained Armstrong licenses for the manuf»cture and 
sale of FM broadcast transmitters; RCA had not obtained such a license. As of the same 
date 26 broadeast receiver manufacturers, but not RCA, had obtained Armstrong receiver 
licenses. The receiver manufacturers who did obtain an Armstrong license also held an 
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RCA’s patent situation as reported in 1940 to the FCC by its patent adviser 
respecting receivers and transmitters for broadcast stations to operate on 
the higher frequencies 

Under the patent issue in docket 5805, each patent holder a party to the 
proceeding was required to furnish listings of the patents it owned with claims 
direcied to receivers or transmitters for broadcast stations operating on fre- 
quencies above 25,000 kilocycles. The parties requested were Edwin H. Arm- 
strong, A.T. & T., RCA, GE, Westinghouse, the Crosby Corp., Stromberg- 
Carlson Television Manufacturing Co., Zenith, and John V. L. Hogan. On the 
basis of the responses the FCC patent adviser reported on March 12, 1940, as to 
RCA’s patent position as follows: 

“Radio receivers.—Respecting radio receivers for either amplitude or fre- 
quency modulated broadcast transmissions, the * * * replies show the principal 
patent hoiders to be the RCA, A.T. & T. Co., General Electric Co., and the West- 
inghouse Electric & Manufacturing Co. This statement comprehends patents 
on the different units or elements used in radio receivers, namely, ‘receiving 
systems,’ ‘amplifiers,’ ‘oscillation generators,’ ‘modulation circuits,’ ‘demodu- 
lation and detection circuits,’ and ‘volume control.’ 

“Under the patents owned by each of these principal patent holding companies 
it is impossible to foretell which has the strongest patent position. However, 
by virtue of agreements whereby sublicenses may be granted under the patents 
of another, the RCA is decidedly in a controlling position. To illustrate, the 
RCA has the right under agreements with the A.T. & T. Co., General Electric 
Co., and the Westinghouse Co. to sublicense any receiver patent owned by any 
one of these three companies and retain royalties, while each of the other parties 
has only the right to license others under their own receiver patents. 

“In addition to the right of sublicensing receiver patents under patents owned 
by the foregoing companies, the RCA has the same right under the receiver 
patents of a number of other companies in the United States and a number of 
foreign concerns that obtain U.S. patents. 

“The RCA has licensed 52 parties under its own receiver patents and the 
patents which it has a right to license others, while the A.T. & T. Co., the General 
Electric Co., and the Westinghouse Co. each has licensed but few parties under 
their respective patents. Consequently, the dominant licensing power, as far as 
radio receivers are concerned, is decidedly in the RCA. 

“Radio transmitters.—Respecting transmitters employing amplitude modula- 
tion, it can be said that among the companies making reply the principal holders 
of patents are again the RCA, A.T. & T., General Electric, and the Westinghouse 
Co. The remainder of the parties, with the exception of Armstrong, have no 
patent position whatever respecting transmitters and none is licensed to manu- 
facture transmitters under RCA, A.T. & T., General Electric, or Westinghouse 
patents. 

“It should be noted that with transmitters the RCA does not have the right 
to sublicense others under the A.T. & T. Co. patents. It does, however, have 
this right as to the patents of the General Electric and the patents of Westing- 
house. Consequently, the RCA is again in a dominant position as to trans- 
mitter patents owned by the principal patent holding companies.” 


FCC’s report of May 8, 1941 (docket 5806), respecting developments versus 
obsolescence in the matter of transmitters or receivers required under the 
transmission standards for black and white transmissions of TV broadcast 
stations adopted by its order of April 30,1941 


As to equipment for black and white transmissions the report states: 
“The standards proposed by the NTSC reasonably satisfy the requirement for 
advancing television to a high level of efficiency within presently known devel- 


RCA receiver license. Thus, two royalties must be paid for the manufacture and sale of 
FM receivers. The receiver manufacturers who did not obtain an Armstrong license must 
pay the RCA royalty and run the risk of a patent infringement suit from Armstrong. The 
result was that inexpensive FM receivers never reached the market in great numbers as was 
the case with AM receivers, and thus a sick FM broadcast industry. 

As of Dec, 27, 1950, Armstrong’s basic FM patents expired. At the time these patents 
expired RCA had obtained a complete patent position as to FM receivers, both for aural 
and TV broadcast stations. In other words, as of Jan. 1, 1951, RCA either owned or had 
the right to sublicense all patents which were necessary for the manufacture and sale of 
FM broadcast receivers, whether for aural broadcast FM stations operating pursuant to 
the Commission’s transmission standards for such stations or for the sound side of TV 
broadcast stations operating pursuant to the Commission’s standards for the sound trans- 
missions of such stations. 

*% This report was by “Commissioner Fly, Chairman, and Commissioners Walker, Payne, 
Thompson, and Wakefield concurring ; Commissioners Case and Craven not participating.” 
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opments. * * * The Commission feels that this state of the science affords some 
reasonable assurance against early obsolescence of equipment.” 

Respecting future color developments, the May 3, 1941, report stated: 

“The three-color television system demonstrated by the Columbia Broadcast- 
ing System during the past 4 months has lifted television broadcasting into a 
new realm in entertainment possibilities. Color television has been known for 
years, but additional research andl development was necessary to bring it out 
of the laboratory for field tests. The three-color system demonstrated insures 
a place for some scheme of color transmissions in the development of television 
broadcasting. 

“The NTSC proposals provide that color television be given a 6-month field 
test before standardization and commercialization. The Commission finds this 
requirement necessary. However, immediate experimental color program trans- 
missions are encouraged. 

“* * * Different line and frame frequencies will likely be required for color 
transmissions. This, however, is a matter for future consideration after color 
transmissions have been adequately field tested.” 


Re standards for color transmissions of TV broadcast stations required under 
FCC order of April 30, 1941, which adopted standards for black and white 
transmissions 

The Second World War delayed developments in color television. On Novem- 
ber 10, 1942, NTSC submitted a report directed to the Commission’s 1941 request 
regarding standards for color television. The report was the work of a sub- 
committee of NTSC, made up of representatives from CBS, RCA, Zenith, GE Co., 
Du Mont Laboratories, Farnsworth Television, Philco, Stromberg-Carlson, 
Gallatin Manufacturing Co., and NRC. In connection with its deliberations 
this NTSC subcommittee witnessed the operation of a simultaneous system, 
demonstrated by RCA, and a sequential system demonstrated by CBS. The 
subcommittee concluded that color television had not reached such a state in 
the art that the recommendation of standards therefor was justified. 

In reaching the above conclusion, the subcommittee had before it a report 
on color television prepared by Messrs. Beers and Shelby (RCA representatives). 
The report included a section entitled “Comparison Between Sequential and 
Simultaneous Processes for Color Television” as follows: 

“An important comparison has been made between the sequential process of 
color transmission and the simultaneous method. Both systems have been set 
up and operated. In the present state of the art, the overall performance of 
the sequential system is superior to that of the simultaneous system. This is 
largely due to the fact that at the present time it is not possible to achieve 
in a practical system the high order of prevision in scanning by an electron beam 
which is required to provide the necessary accuracy in registration of the three 
color fields. On the other hand, the simultaneous method offers several ad- 
vantages over the sequential method, such as freedom from flicker at lower 
field repetition rate, minimum difficulty with interlacing, and freedom from 
color breakup. It is interesting to point out in this connection that the simul- 
taneous process is the one which has finally come to the front in color motion 
picture work, although the sequential process was favorable in the early days 
of the art because of a similar problem in registration. We believe that it is 
impossible at this time to predict which of these two methods will ultimately 
be the better one for color television.” [Emphasis supplied.] 


The 1942 directive letters to the Bell System patent holding companics and RCA 
requiring patent reports to be filed with the FCC semiannuallu 
On December 21, 1942, there were sent to the A.T. & T. and the RCA separate 
directi\e letters requiring in each case certain patent data and documents to be 
filed with the FCC seminannually, i.e., for each year one report covering the 
period from January 1 to June 30 to be filed on or before July 15. and the second 
report covering July 1 to December 31, to be filed on or before January 15 of the 
succeeding year.” In the case of the A.T. & T. each report covered the Bell Sys- 
tem patent holding companies and required the following data and documents: 
(1) Charts showing the patent licenses issued or obtained under U.S. 
patents, names of the other parties, royalties paid, and the equipment 
licensed ; 
(2) Copies of agreements, letters, etc., relating to changes in patent re- 
lationships between the Bell System patent holding companies; 
(3) Copies of agreements entered into between Bell patent holding com- 
panies and companies in foreign countries ; and 
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(4) Copies of agreements relating in anyway to the so-called cross- f 
licensing agreements between the telephone group and the radio group.” C 
The data and documents required from RCA semiannually follow: p 
(1) Copies of agreements entered into by RCA and its subsidiaries with t 
foreign companies ; d 
(2) Copies of agreements between RCA and its subsidiary companies ; I 

(3) Copies of agreements pertaining to the cross-licensing agreements be- 





tween the telephone group and the radio group; ¢ 
(4) Sample copies of RCA’s so-called standard or commercial license 
forms; and F 

(5) Chart showing the licenses and agreements entered into with domestic e 
companies including the standard or commercial licenses issued by RCA I 
as to radiobroadcast receivers, receiver tubes, power tubes, etc. 

Shortly after the above directive letters to A.T. & T. and RCA, similar letters a 
were sent (annually) to Western Union, and the International Telephone & Tele- c 
graph Co. a 
CHAPTER III. FCC REVEALS RCA PATENT POSITION IN THE RADIOBROADCAST FIELDS BE- F 

FORE THE U.S. SENATE COMMITTEE ON PATENTS—THE DEPARTMENT OF JUSTICE 

TAKES ACTION; AND THE U.S. SUPREME COURT ISSUES CLARIFYING DECISION AS ti 

TO FCC’S SANCTION RESPECTING PRACTICES OF BROADCAST LICENSEES OR APPLICANTS, e 

WHO RESTRAIN TRADE, OR LESSON COMPETITION. 7 
Introductory 

Chapters 7 and 8 of FCC’s 1939 report to the 76th Congress, Ist session, on n 
its investigation of the telephone industry pursuant to Public Resolution No. | 
8 shows the extensive patent survey made (see pp. 180-245). Because of patent ; 
overlap it was necessary to make studies in all the radio fields including 
broadcasting. : 

Extensive patent studies were also made respecting TV broadcast service and : 
FM broadcast service over the period 1936-42 in connection with formal and : 
informal FCC hearings in the matter of initial technical standards for TV - 
and FM broadcast services. The results of these studies are set forth in previous | 
chapters herein. P 

The situations revealed respecting patent control in the broadcast fields caused a 
FCC to take the steps heretofore set forth to curb patent control respecting t 
transmitter and receiver operations required by its technical standards for . 
TV and FM broadcast services. The same information also warranted a ‘ 
recommendation to Congress that some form of compulsory licensing as to I 
broadcast patents be provided which was done through the Senate Committee 
on Patents (77th Cong., 2d sess.) then holding hearings on the compulsory J 
licensing of patents for national defense and other purposes. 1 

FCC disclosures as to patent control brought court action in 1942 by the 1 
Department of Justice to vacate the consent decrees resulting from its 1930 Cc 
antitrust suit against the telephone group and the radio group, and in 19438, rr 
in connection with FCC rules for radio chain operations, the U.S. Supreme L 
Court clarified, and made positive just what the FCC could do under section v 
311 of its act in the matter of disqualifying station licensees or applicants ti 
found to be engaged in practices which restrained trade or lessened competi- rr 
tion. 

RCA’s patent position respecting TV and FM broadcast services, and patent . 
adviser’s conclusions respecting same “ 

During the 1940-41 proceedings on standards for black and white video trans- § 
missions of TV broadcast stations (docket 5806), RCA listed 764 U.S. unexpired t 
television patents which it either owned or held the nonexclusive right to ce 
sublicense others to make, use, and sell. Upon request of the FCC, RCA listed r 
five U.S. patents and one patent application which it owned, and one patent U 
application under which it had sublicensing rights, each with claims believed v 
to read on operations necessary in the video transmission system proposed t} 
by RMA. During the 1939-40 proceedings on transmission standards for sound fi 
program broadcast stations operating on frequencies above 25,000 kilocycles 
(docket 5805) RCA listed 662 unexpired U.S. patents pertaining to the manu- p 

% These directive letters were still in effect as of Jan. 1, 1956. 

2° The starting point for these data and documents began with the last date when similar ; 
material was furnished for the FCC’s investigation of the telephone industry. 7 
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facture of transmitters or receivers for such stations which it either owned 
or held the nonexclusive right to sublicense. RCA’s extensive patent holdings, 
plus its practices, since 1932, to increase such holdings, through purchase, and 
through agreements for acquiring U.S. sublicensing rights from foreign and 
domestic companies, all on the basis that RCA retain royalties, and in no case 
permit any of the domestic companies from which it had received such sublicense 
rights to sublicense RCA patents in the broadcast field, constituted » patent 
control threat which could not be ignored. 

In a memorandum to the FCC of May 27, 1939, the patent adviser reviewed 
RCA’s patent position respecting transmitters and receivers required under 
operations called for by the transmission or technical standards proposed by 
RMA at that time; his conclusions were: 

“(1) The RCA patent position indicates a possible control of television both 
as to transmitters and receivers, utilizing the principles of cathode ray tubes and 
complying with the proposed RMA standards ; 

“(2) The RCA patent position as to cathode ray television systems will be 
absolute, should it acquire the Farnsworth patent No. 1,773,980, or should the 
Farnsworth patent be invalidated. 

“(3) The RCA has an established licensing policy under its patent rights per- 
taining to television receivers of the cathode ray type, but does not have an 
established policy as to television transmitters of the same type.” 


The FCC patent adviser’s 1942 testimony before the Senate Committee on 
Patents 

The FCC patent adviser testified on April 28, 1942, before the Senate Com- 
mittee on Patents in connection with S. 2303 for the compulsory licensing of 
patents for national defense and other purposes. After presenting his testimony 
on the FCC patent recommendation in its 1989 report to Congress on its investi- 
gation of the telephone industry (p. 6, supra) i.e., that legislation be enacted for 
compulsory licensing of all patents secured in connection with communication 
carrier service to the public, he took up the matter of RCA’s patent dominance 
and licensing practices in the radio broadcast field. He stated: * 

“The Radio Corporation of America is the principal holder of radiobroadcast 
patents, and if there is no objection, I will be glad to give what information 
the Commission has regarding the licensing policies of this corporation in the 
radiobroadcast field. I will also point out the manner in which: private con- 
trol of radiobroadcast patents, at times, may interfere with the Commission’s 
duties in bringing about a larger and more effective use of radio in the public 
interest. 

= * ok + a” + ue 

“As I have before noted from the patent findings of the Commission regarding 
its investigation of the telephone industry, the cross-licensing agreements of 
1932 do not represent a free exchange of licenses between the companies con- 
cerned in that the chosen fields of the telephone group and the chosen fields of the 
radio group are still reserved to the respective groups; that is, under the agree- 
ments, the telephone group retains exclusive rights under its patents in two- 
way telephone service to the public (wire and radio), while the Radio Corpora- 
tion of America, General Electric, and other companies of the radio group 
retain similar privileges in their respective fields. 

“Recent changes in the cross-licensing agreements have not in any way 
affected the rights of the respective radio and telephone groups. 

“Regarding broadcast receivers, the RCA has under these cross-licensing 
agreements a nonexclusive right to manufacture and sell and also the right to 
sublicense others. It is the only company of the two groups that has the right 
to sublicense others under the broadcast receiver patents of all the contracting 
companies. In addition, the RCA has the right to sublicense others under 
receiver patents held by others in the United States and the same right under 
U.S. patents obtained by a number of foreign concerns. It also has many patents 
which have resulted from its own developments. Therefore, it will be seen that 
ee has a very strong patent position in the radiobroadeast receiver 
1eid, 

“Under the cross-licensing agreements between the radio group and the tele- 
phone group, the RCA has the nonexclusive right to manufacture and sell broad- 





ate pt. 8 (PP. 1246-1248) of hearings before the Committee on Patents, U.S. Senate, 
‘th Cong., 2d sess. 
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east transmitters under the patents of all the contracting companies and the 
right to sublicense others under its own patents, as well as the patents of 
General Electric and Westinghouse. 

“The RCA has licensed 52 or more companies for the manufacture and sale 
of broadcast receivers. It has licensed a number of companies for the manufac- 
ture and sale of transmitters under the patent rights I have previously defined. 
However, all the transmitter licenses limit the manufacture to transmitters for 
specific purposes. Also, in these license agreements for both receivers and trans- 
mitters, the RCA usually obtains a license under the patents of the licensee both 
as to transmitters and receivers and, in some cases, these agreements permit the 
RCA to sublicense others. 

“It is clear from what I have said that the RCA has a dominant patent posi- 
tion in the radiobroadecast receiver field. It also has a very strong patent position 
in the transmitter field. There are, however, a few others that hold important 
patents in the broadcast transmitter field under which the RCA does not have 
the right to sublicense others, such as the American Telephone & Telegraph Co., 
Maj. Edwin H. Armstrong, and Allen B. Du Mont Laboratories, Inc. 

“The Commission’s regulatory interest is principally in transmitters. Because 
of this conflict of patent rights in the transmitter field the Commission’s efforts 
to establish new broadcast services to the public are sometimes hampered. This 
was definitely illustrated in the case of high-frequency broadcast stations, com- 
monly known as FM broadcast stations. It was also illustrated in connection 
with the Commission’s consideration of transmission standards for television 
broadcast stations. If the legislation proposed by the Commission for common 
sarrier patents were extended to radiobroadcast patents this patent interference 
would be eliminated.” 

* * * a * * > 


Motion filed by the Attorney General on July 31, 1942, in the district court for 
Delaware to vacate the consent decrees entered in the 1930 antitrust suit 
against the telephone group and the radio group 

The district court on September 15, 1942, disposed of the Attorney General’s 
motion filed in case No. 793 (which is the case number of the 1930 antitrust suit 
against the radio group and the telephone group), as follows: 

“The Government has moved to vacate the consent decrees which were here- 
tofore entered in this suit pursuant to former written stipulations of the parties. 
The motion is based upon the sole ground that in the opinion of the Department 
of Justice the decrees do not promote the public interest. The motion is vigor- 
ously opposed by the defendents (RCA, GE, and Westinghouse). It presents the 
question whether a consent decree may be vacated solely upon the ground stated 
and without proof of any change in circumstances since its entry. A subsidiary 
question is whether the decrees conferred benefits upon the defendants. If they 
did, the Government concedes that its motion must be denied. After full consid- 
eration I have reached the conclusion that the first question must be answered in 
the negative and the second in the affirmative” (46 Fed. Supp. 654-655). 

On page 656 the court said: 

“Since these consent decrees are based upon an agreement made by the Attor- 
ney General which is binding upon the Government the defendants are entitled 
to set them up as a bar to any attempt by the Government to relitigate the 
issues raised in the suit or to seek relief with respect thereto additional to that 
given by the consent decrees. Aluminum Co. v. United States, 302 U.S. 230, 232, 
58 S. Ct. 178, 82 L. Ed. 219; United States v. International Harvester Co., 27 
U.S. 693, 703, 47 S. Ct. 748, 71 L. Ed. 1302. This is a very real benefit of which 
they would be deprived were the Government’s motion to be granted.” 

The Attorney General filed an appeal in the U.S. Supreme Court on the above 
court decision; the appeal was later dismissed on motion of the Solicitor Gen- 
eral. (See 318 U.S. 796.) 
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FCC dutybound under the May 10, 1943, decision of the U.S. Supreme Court as 
to chain rules (319 U.S. 190—NBC, et al. v. U.S. et al.) to challenge the 
qualifications of any broadcast licensee, or any applicant therefor, to operate 
such stations in the public interest, when said licensee or applicant could 
exercise monopolistic patent control as to broadcasting equipment which 
would constitute restraint to trade or unfair competition under the Sherman 
or Clayton Acts, whether or not said licensee or applicant had been adjudged 
guilty by a Federal court of violating one or more provisions of either of 
said acts 

The foregoing conclusions are fully within the following statements of the 
Su; reme Court (pp. 222-223) : 

“A totally different source of attack upon the regulations is found in section 
$11 of the act, which authorizes the Commission to withhold licenses from per- 
sons convicted of having violated the antitrust laws. Two contentions are 
made—first, that this provision puts considerations relating to competition 
outside the Commission’s concern before an applicant has been convicted of 
monopoly or other restraints of trade, and second, that, in any event, the 
Commission misconceived the scope of its powers under section 311 in issuing 
the regulations. Both of these contentions are unfounded. Section 311 derives 
from section 13 of the Radio Act of 1927, which expressly commanded, rather 
than merely authorized, the Commission to refuse a license to any person 
judicially found guilty of having violated the antitrust laws. The change in the 
1934 act was made, in the words of Senator Dill, the manager of the legislation 
in the Senate, because ‘it seemed fair to the committee to do that’ (78 Congres- 
sional Record 8825). The Commission was thus permitted to exercise its judg- 
ment as to whether violation of the antitrust laws disqualified an applicant 
from operating a station in the public interest. We agree with the district 
court that ‘the necessary implication from this [amendment in 1934] was that 
the Commission might infer from the fact that the applicant had in the past 
tried to monopolize radio, or had engaged in unfair methods of competition, 
that the disposition so manifested would continue and that if it did it would 
make him an unfit licensee’ (47 F. Supp. 940, 944). 

“'That the Commission may refuse to grant a license to persons adjudged 
guilty in a court of law of conduct in violation of the antitrust laws certainly 
does not render irrelevant consideration by the Commission of the effect of such 
conduct upon the public interest, convenience, or necessity. A licensee charged 
with practices in contravention of this standard cannot continue to hold his 
license merely because his conduct is also in violation of the antitrust laws 
and he has not yet been proceeded against and convicted. By clarifying in sec- 
tion 311 the scope of the Commission’s authority in dealing with persons con- 
victed of violating the antitrust laws, Congress can hardly be deemed to have 
limited the concept of public interest so as to exclude all considerations relating 
to monopoly and unreasonable restraints upon commerce.] Nothing in the pro- 
visions or history of the act lends support to the inference that the Commission 
was denied the power to refuse a license to a station not operating in the public 
interest, merely because its misconduct happened to be an unconvicted viola- 
tion of the antitrust laws.” [Emphasis supplied.] 


Part 4. RCA Acgqurtres RIGHTS FOR ESTABLISHING AND MAINTAINING A TV 
3ROADCAST PATENT LICENSING STRUCTURE CAPABLE OF SUPPORTING PATENT MIS- 
uses Untrm. DeceMBER 31, 1954; THE MONopoLty ATTAINED; THE RESULTING 
PATENT MISUSES, AND RCA ACTIONS FOR CONTINUING THE MISUSES UNTIL 1960 
OR THEREAFTER 


CHAPTER T. RCA AND THE FARNSWORTH CO.—IN THE MATTER OF PATENT CONTROL 
RESPECTING TRANSMITTER AND RECEIVER OPERATIONS CALLED FOR BY THE FCO 
VIDEO TECHNICAL STANDARDS FOR TV BROADCAST STATIONS 


Introductory 

This chapter shows the RCA Farnsworth patent control of TV broadcast 
transmitters and receivers operating according to the RMA system as revealed 
by the Senate Commerce Committee in 1944; the package licensing businesses of 
RCA and the Farnsworth Co. as to TV broadcast transmitters and receivers; 
the fact that RCA and the Farnsworth Co. joined hands in 1944 for tying the 
FCC technical standards for black and white video transmissions to the RMA 
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system, and thus assure their joint patent control of TV broadcast transmitters 
and receivers; and that RCA acted to establish a patent licensing structure 
capable of continuously supporting patent misuses until December 31, 1954, 
through its patent package licenses covering TV broadcast receivers. 


1944 Senate Committee on Interstate Commerce hearings bring out the RCA- 
Farnsworth TV broadcast patent control 

FCC's order of March 22, 1940 (p. 41 supra) suspending a provision of its 
rules for experimental TV broadcast stations permitting certain TV broad- 
cast stations authorized to make charges covering program costs, beginning 
September 1, 1940, brought hearings before the Senate Commerce Committee. 
The hearings were held on April 10 and 11, 1940 (76th Cong., 3d sess.), under 
Senate Resolution 251 requesting said committee to investigate to the FCC 
order. 

James Lawrence Fly, Chairman of FCC, summarized the situation as to 
RCA’s patent control as follows (R. 25): 

“Mr. Fry. I think, sir, the RCA itself owns, or has the ability to license under 
all of the patents essential to radio manufacture. I may be wrong on that, 
but it is my impression that if you have a license under all of the patents 
owned by the RCA and a sublicense under the patents in which they have the 
right to sublicense, you would be capable of manufacturing, but I will defer 
to Mr. Sarnoff on that.” 

At the same hearing Mr. Sarnoff testified (R. 39) : 

“Mr. Sarnorr. Yes; the nearest identification of this system is that based 
on the RMA standard, the Radio Manufacturing Association. 

“In that connection, let me say that the RCA system of television is by no 
means exclusive. We have heard here about the inventions of RCA and 
Du Mont. Let me tell you that so far as I know Du Mont has no invention 
that the RCA needs in its system; but there has not been mentioned this morn- 
ing—and I think it is only fair that I should mention this—an American in- 
ventor who I think has contributed, outside RCA itself, more to television than 
anybody also in the United States, and that is Mr. Farnsworth, of the Farns- 
worth television system. There is a company by that name. 

“He has made significant inventions. We have obtained licenses under 
those inventions. Likewise, we have granted Farnsworth licenses under our 
patents. 

“I believe the industry will require the license under the Farnsworth patents 
as well as the RCA patents if they are to go ahead, and there may be other 
patents. No one, as far as I know, has taken a license from the Du Mont Co.” 

The Senate committee under Resolution 251 also received the testimony of 
Edwin M. Martin, Secretary and Patent Counsel of the Farnsworth Radio 
Corp. He testified (R. 64-66) : 

“TI speak for the Farnsworth Co., and we are a member of the Radio Manu- 
facturers Association. 

“T have sat and heard Mr. Roberts and others refer to the RCA standards 
and to the RMA standards as if they were interchangeable. I would like to 
have it clear that we do not belong to the RCA. While I appreciate very much 
your kind remarks, Mr. Sarnoff, as to what Mr. Farnsworth has done in the 
industry, I at the same time want to disclaim the credit for the RMA standards. 
As a member of the Radio Manufacturers Association we say they belong just 
as much to us as they do to RCA. We say there is no such thing as an RCA 
system. We do not go so far as to say there is a Farnsworth system, but we 
do say, and it is recognized generally in the art, that Philo T. Farnsworth 
did probably more than any other man in the United States to invent what 
we call electronic television; and as the inventor and as the head of a research 
group that has gone on for 13 years in developing and bringing into life what 
we have today as television, I think Mr. Farnsworth’s word, said through 
me, should have a little weight with this committee. Mr. Farnsworth had a 
part in the drawing up of those standards, and we [sic] were at the hearings. 

“Furthermore, it has been mentioned at the hearing here today that there 
is a minority interest and the RCA interest. I do not know if that was meant 
for Farnsworth or not, but I should say this to make the record clear, that the 
Farnsworth Co. has never been controlled or influenced in any way by the 
Radio Corp. of America. As far as I know, it will never be. It has no interest, 
contractually or patentwise, or in any other manner, with the Radio Corp. 
of America. We are distinctly a competitor of the Radio Corp. of America. 
We intend to continue to be a competitor, both in research and in science and 
in the commercial aspects of the radio industry.” 
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Farnsworth Co. enters the TV patent licensing business for the manufacture and 
sale of broadcast transmitters or receivers 

In 1939 the Farnsworth Co. (then the Farnsworth Television & Radio Corp.) 
offered package-license agreements under its patents for the manufacture and 
sale of (1) TV broadcast receivers and (2) TV broadcast transmitters.” The 
transmitter license agreement required the payment of $425,000 in installments 
over the period of 5 years; the receiver license required a minimum royalty of 
$5,000 per year. RCA did not obtain either of the Farnsworth package licenses ; 
it acquired on September 15, 1939, on a cash basis the nonexclusive right to manu- 
facture and sell under all Farnsworth Co. patents. 


Status of RCA’s patent licensing business in 1945 

On December 18, 1945, RCA had published in the Official Gazette of the U.S. 
Patent Office the following notice as to its package-licensing business: 

“The patents which are owned by Radio Corp. of America have been entered, 
in accordance with the rules of the U.S. Patent Office applicable to such entry 
which are in effect on the date hereof, on the Register of Patents Available for 
Licensing. 

“These patents are available for licensing for the following apparatus or pur- 
poses, among others, (@) radio broadcast receiving sets (including television), 
(b) electrical phonographs, (c) radio broadcast transmitting apparatus and cer- 
tain other transmitting and receiving apparatus for commercial use, (d) radio 
tubes of the type used in radio receiving apparatus, (e) radio tubes of the type 
used in transmitting apparatus and (f) sound-motion picture apparatus, includ- 
ing 16 millimeter recording and reproducing apparatus. Licenses will be granted 
under the terms and conditions of standard license agreements ” of Radio Corp. 
of America presently in effect, copies of which may be obtained from Radio 
Corp. of America, 30 Rockefeller Plaza, New York, N.Y., or under the terms and 
conditions of revisions of such standard license agreements. Where no standard 
license agreement is in effect, licenses will be granted on reasonable terms. In 
addition to the patents owned by Radio Corp. of America, such standard license 
agreements grant licenses under all other patents under which Radio Corp. of 
America has the right to grant licenses for the apparatus therein liecnsed, under 
the conditions, to the extent and for the term in respect to which Radio Corp. of 
America ean grant such licenses. Included in this latter category are patents of 
General Electric Co., Westinghouse Electric Corp., American Telephone & Tele- 
graph Co., and N. V. Philips’ Gloeilampenfabrieken in the field of radio broadcast 
receiving sets, and patents of one or more of such companies in other fields.” 

As of December 31, 1945, RCA had 134 (a) licensees; 125 (c) licensees; 13 
(d) licensees; and 20 (e) licensees. The (a) licensees included Allen B. Du 
Mont Laboratories, Inc., the Farnsworth Television & Radio Corp (Farnsworth 
Co.), and the Phileo Corp. RCA 1946 package licenses provided for termination 
December 31, 1954. 

Under the technical standards for black and white transmissions of TV broad- 
cast stations adopted by FCC on April 31, 1941, to operate on a commercial basis, 
Du Mont Laboratories and Philco each had developed and contributed an alter- 
native operation, and each held patent rights on the contribution made. A foot- 
note to standard 9 spells out these respective contributions. Standard 9 and the 
footnote follow : 

“9. It shall be standard in television transmission to modulate a carrier within 
a single television channel for both picture and synchronizing signals, the two 
signals comprising different modulation ranges in frequency or amplitude or 
both. 


7% Sample copies of these licenses were made exhibits in the 1940 FCC hearings on techni- 
cal standards for TV broadcast stations, docket 5806, and the same documents were made 
exhibits 418 and 419 in the 1949-50 FCC procedings on technical standards for TV broad- 
cast color transmissions, docket 8736, et al. 

** RCA standard license agreements in this compilation are termed package licenses. 

‘8 Practical receivers of the ““‘RA” type (those which attenuate the carrier 50 percent 
before detection) designed for the synchronizing signals shown in drawing II appended 
hereto will also receive interchangeably any of the following: 

“a. Amplitude modulated synchronizing and picture signals of the 500 kilocycle vertical 
Synchronizing pulse type. See appended drawing III (fig. 1). 

“b. Synchronizing signals of the alternate carrier type with amplitude modulated picture 
signals. 

“e, Frequency modulated picture and synchronizing signals.” 

“Each of the above signals will be permitted over a reasonable period for transmitting 
regularly scheduled programs as required by sec. 4.261(a) of the Rules and Regulations 
Governing Television Broadcast Stations.” 
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b. and ¢. above were the contributions of Philco and Du Mont Laboratories re- 
spectively. The basic or overall system patents covering. the RMA system includ- 
ing scanning and signal synchronizing operations, were those the Farnsworth 
Co. owned, and the patents RCA owned or held the unrestricted right to sub- 
license and retain royalties. Major Armstrong had patents likely needed for c. 
RCA and the Farnsworth Co. join hands for tying the technical standards for 
black and white video transmissions of TV broadcast stations adopted by the 
FCC April 30, 1941, to the RMA system and thus assured their joint patent control 
of transmitters and receivers 

At a meeting held on September 15, 1943, sponsored jointly by the Radio Manu- 
facturers Association and the Institute of Radio Engineers, the Radio Technical 
Planning Board (RTPB) was established. In 1944, panel 2 of RTPB, and its 
committee 2, considered No. 9 and others of FCC technical stanaarus for TV 
broadcast stations adopted in 1941; both recommended that the Du Mont Labora- 
tories, Philco and FM operations be eliminated. Thus patentwise, the overall 
system operations for black and white video transmissions of TV broadcast sta- 
tions according to FCC standards became tied to patents owned by the Farns- 
worth Co. and patents which RCA either owned or had the unrestricted right to 
sublicense and retain royalties. The same RTPB action eliminated the manu- 
facture of flexible TV black and white receivers permissible under the 1941 stand- 
ards, i.e., receivers capable of accepting and reproducing transmissions of more 
than one system type, or capable of being adjusted for different line, frame and 
field scanning frequencies. In other words, under the RTPB 1944 recommenda- 
tions to the FCC respecting video black and white transmissions of TV broad- 
cast stations, receivers manufactured and sold to the public were limited to the 
type which would receive black and white transmissions according to the RMA 
system, and operate only with the scanning frequencies of 625 lines, 30 frames 
and 60 fieids per second. 

More specifically, on February 23, 1944, Committee 2 of RTPB, panel 6, 
voted 11 to 2 to freeze the standards to the RMA system, patentwise. Two of 
the majority vote came from RCA representatives, and 7 from manufacturers 
of TV broadcast receivers, each holding an RCA package license covering the 
manufacture and sale of such receivers. The two dissenting votes came from 
DuMont Laboratories and the Society of Motion Picture Engineers. On April 
14, 1944 RTPB, panel 6, adopted the recommendations of its Committee 2 by a 
vote of 19 for, and none against. Of these 19 votes, 13 were RCA patent li- 
censees, or “persons” who had other direct relationship with RCA through 
patent agreements; 11 were RCA TV broadcast receiver licensees. 


£CC adopts revised technical standards for black and white transmissions of 
TV broadcast stations recommended by RTPB 

On November 21, 1945, FCC issued a “Report by the Commission”, docket 
6780, in the matter of “Promulgation of Rules and Regulations and Standards 
of Good Engineering Practice for Commercial Television Broadcast Stations.” 
The report stated, “The text of the rules and regulations themselves and the 
standards of good engineering practice based upon these regulations will be 
issued in the immediate future.” The actual rules and regulations and stand- 
ards of good engineering practice (technical standards) were adopted at a 
special meeting of the Commission September 20, 1945; the standards were those 
recommended by RTPB.” The hearing record on these proceedings (docket 
6780) contains no questions respecting the standards recommended by RTPB. 


RCA establishes a TV patent structure for continuously supporting patent 
misuses through its package licenses covering TV broadcast receivers 

FCC's adoption on December 19, 1947, of the RTPB revised technical stand- 
ards for TV broadcast stations placed complete patent control of the manu- 
facture and sale of transmitters or receivers for TV broadcast stations, operating 
pursuant to the Commission’s technical standards for black and white trans- 
missions, in the hands of RCA and the Farnsworth Co. On October 22, 1947, 
RCA paid Farnsworth Co., $2,500,000 for the nonexclusive but unrestricted right 
to sublicense and retain royalties on all Farnsworth TV receiver patents. This 
placed complete patent control in RCA of receivers for black and white trans- 


*® The FCC Commissioners who adopted the revised technical standards were Porter, 
Chairman; Walker, Jett, and Denny. The notice of the proceeding in docket 6780 for con- 
sidering the 1944 RTPB proposal did not include an issue as to patents. The patent 
adviser was instructed by the FCC General Counsel (Rosel H. Hyde) that the Commission 
had decided to not permit patent issues. He also instructed that there would be no patent 
questions allowed during the hearings. 
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missions of TV broadcast stations operating pursuant to the Commission’s tech- 
nical standards. The remaining life of unexpired basic Bell System, Farnsworth 
Co., and RCA patents assured such patent control until December 31, 1954, at 
which time the Farnsworth Co.’s 1947 agreement expired, as well as the cross- 
licensing agreements between the radio group and the telephone group which 
gave RCA the unrestricted right to license and retain royalities under the Bell 
System, General Electric, and Westinghouse TV receiver patents. After RCA’s 
purchase of sublicensing rights under the Farnsworth Co. patents it soon 
realized a complete monopoly in the business of licensing others to manufacture 
and sell TV broadcast receivers. 


CHAPTER II. UPON THE BASIS OF PATENT ADVISER’S 1948-49 INVESTIGATIONS, FCC 
ADOPTS POLICY TO PROTECT PUBLIC INTEREST AGAINST RCA PATENT MISUSES AND 
REPORTED SAME TO SENATE COMMERCE COM MITTEE 


Introductory 

It appeared that RCA was delaying the use of UHF for TV broadcast service 
until there existed a practical system for color transmissions of stations for 
such service, over which it had patent control. This caused the FCC to authorize 
the patent adviser to conduct a letter-request survey respecting the patent situa- 
tion as to transmitters and receivers for FM and TV broadcast stations, and in 
addition, FCC adopted a policy for action against RCA patent misuses pertaining 
to said broadcast services. 

The policy adopted by FCC and reported to the Senate Commerce Committee on 
February 25, 1949, resided in the following statement: 

“It it should turn out that any one company or group of companies are ina 
position to acquire or exercise monopoly control in the industry as a result of 
patents held by them, we would refer the matter to the Department of Justice for 
appropriate action under the antitrust laws; or if the manufacturer were a 
licensee Or an applicant for a license, the Commission would consider such facts 
in determining whether the manufacturer was qualified to operate a station in 
the public interest. Or the Commission could take both steps. We believe that 
in this matter the best system of television broadcasting is made possible for the 
American people while at the same time the maximum protection is afforded 
against the development of maintenance or monopoly.” 

It further appears that the 1948—49 investigations of the patent adviser pro- 
duced substantial proofs that RCA had established and was maintaining a patent 
licensing structure which, together with its licensing practices, had the force 
and/or effect in the FM and TV broadcast fields to support patent misuses for 
(1) controlling industry recommendations to FCC respecting technical standards 
for said broadeast services; (2) causing other radio patent holders to abandon 
fundamental research in the FM and TV broadcast fields to RCA; and (3) that 
concerted action on the part of RCA and licensees could render sterile TV broad- 
cast service pursuant to FCC technical standards calling for operations not within 
the RCA TV patent licensing structure. In addition, the investigations showed 
that the same RCA TV broadeast patent licensing structure and practices had 
established a monopoly for RCA in the business of licensing others to manufacture 
and sell FM and TV broadcast receivers to the public. 


Columbia Broadcasting System (CBS) proposes its patented color sequential 
system for TV broadcasting on UHF frequency channels between 480 and 
920 megacycles 

On September 27, 1946, CBS filed a petition with FCC seeking authority for 
color transmissions of TV broadcast stations operating in the frequency band 

480 to 920 megacycles according to its field sequential system which it had devel- 

oped and patented. An FCC proceeding was noticed for such purpose (docket 

7896). RCA was allowed to demonstrate its patented simultaneous color system 

as a part of the proceeding. On March 18, 1947, FCC issued a report denying 

the CBS petition.” 


Indications that RCA’s patent situation was delaying the use of UHF for TV 
broadcast stations 


On June 8, 1948, the FCC General Counsel (Benedict P. Cottone) submitted 
to members of FCC (Mimeo. 22480) a report of the patent adviser respecting 





* The Commissioners were: Denny, Chairman, Wakefield, Durr, Jett, and Hyde. The 
Commission permitted no patent considerations. On Nov. 1, 1947, Commissioner Denny 
resigned to accept a position with NBC. 
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RCA’s TV patent control. After reviewing RCA’s TV patent structure as de. 
veloped since 1932, RCA’s conduct respecting the adoption of the technical stand- 
ards for black and white transmissions of TV broadcast stations, and related FCO 
actions, the report set forth why RCA did not possess a dominant patent position 
on a practical color TV broadcast system and the reasons it might be withholding 
developments of TV in the UHF band for either black and white or color ag 
follows: 

“On April 1, 1941, the Commission adopted technical standards for monochrome 
television broadcasting. These standards had been favorably reported upon by 
the National Television System Committee. The Commission in its order adopt- 
ing these standards included the statement “That on or before January 1, 1942, 
the licensees of television broadcast stations shall submit to the Commission 
complete comparative test data on color transmissions with recommendations ag 
to standards that may be adopted by the Commission for color television.’ This 
is quoted because it shows the status of color television in 1941. The order 
further stated that the test data called for could be submitted by the licensees 
individually or collectively through a committee or organization representing said 
licensees and that like submissions could be made by television equipment manu- 
facturers, technical organizations, and others interested in television standards. 

“On November 10, 1941, NTSC submitted a report which was directed to the 
Commission’s above request regarding standards for color television. This report 
was the work of a subcommittee of NTSC, made up of representatives from CBS, 
RCA, Zenith, GE Co., Du Mont Laboratories, Farnsworth Television, Philco, 
Stromberg-Carlson, Gallatin Manufacturing Co., and NBC. 

“In connection with its deliberations the NTSC subcommittee witnessed the 
operation of a simultaneous system, demonstrated by RCA, and a sequential 
system demonstrated by CBS. The subcommittee concluded that color television 
had not reached such a state in the art that recommendation of standards therefor 
was justified. 

“In reaching the above conclusion, the subcommittee had before it a report on 
color television prepared by Messrs. Beers and Shelby (RCA representatives). 
The report included a section entitled ‘Comparison Between Sequential and 
Simultaneous Processes for Color Television’ as follows: 

“*An important comparison has been made between the sequential process of 
color transmission and the simultaneous method. Both systems have been set 
up and operated. In the present state of the art, the overall performance of the 
sequential system is superior to that of the simultaneous system. This is largely 
due to the fact that at the present time it is not possible to achieve in a practical 
sysem the high order of precision in scanning by an electron beam which is 
required to provide the necessary accuracy in registration of the three color fields. 
On the other hand, the simultaneous method coffers several advantages over the 
sequential method, such as freedom from flicker at lower field repetition rate, 
minimum difficulty with interlacing and freedom from color breakup. It is 
interesting to point out in this connection that the simultaneous process is the 
one which has finally come to the front in color motion-picture work, although the 
sequential process was favorable in the early days of the art because of a similar 
problem in registration. We believe that it is impossible at this time to predict 
which of these two methods will ultimately be the better one for color television. 
[Emphasis supplied. } 

“CBS proposed standards for color television in the ultra high frequency 
band in September, 1946. These standards fit the sequential color system de- 
veloped by Dr. Goldmark. CBS owns a number of patents on this system (15 
or more). One of these patents, issued to Dr. Goldmark, is fairly basic to the 
CBS system. 

“RCA proclaimed a simultaneous system as its choice for color television 
in the ultra high frequency band shortly after CBS proposed color television 
standards. As heretofore shown, this system was fully known to RCA in 1941. 
RCA gave demonstrations of its chosen system and stressed its great advantage 
over the CBS system, namely, that it was all-electronic and thus did not re 
quire a revolving filter as is true with the CBS sequential system. 

“Both the stimultaneous and sequential color systems were known as early 
as 1924. A patent that issued in 1935, which does not belong to RCA, has basic 
claims on simultaneous color systems. Dr. Goldmark has stated that at the 
time CBS started research on color systems (about 1938), he considered both 
the simultaneous and sequential systems and decided the former was the 
superior. 
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“At the time RCA proclaimed its chosen color system in 1946, it owned rights 
under more than 50 patents directed to color systems per se. These patents 
were issued over the years from 1933 to 1946, and related to both simultaneous 
and sequential systems. The specific color system which RCA demonstrated in 
1946, and which it is still demonstrating, is the work of Dr. A. N. Goldsmith. 
His patent specifically claiming RCA’s present all-electronic system was issued 
in November 1943 upon an application filed early in 1942. Since 1943, he has 
obtained a number of such patents upon the same system. Thus, since as early 
as 1943 RCA has had full patent protection on the specific system it is now 
demonstrating. 

“It is true RCA has a number of patents that cover sequential systems. Some 
of Dr. Goldsmith’s patents assigned to RCA cover both sequential and simul- 
taneous systems. However, CBS selected the sequential system and Goldmark’s 
basic patent above would oust RCA from its present dominant patent position 
should standards for the CBS color system be adopted. 

“The writer witnessed RCA color television demonstrations at the RCA 
Princeton laboratory in November 1946. On April 12, 1948, about 1% years 
later, he witnessed a second color demonstration at the same laboratories. The 
first demonstration clearly indicated the need for considerable improvement be- 
fore the system could be acceptable to the public and standards could be adopted 
therefor. In brief, the pictures shown were inadequate and likely so, for the 
same reasons set forth in the 1941 report of Messrs. Beers and Shelby hereto- 
fore quoted. The fact that the color pictures were inadequate was freely ad- 
mitted by the RCA demonstrators. The recent color demonstration did not 
show improvements over the 1946 demonstration, and this was also freely ad- 
mitted by the demonstrators. The RCA people also admitted that little progress 
had been made in the development of equipment for monochrome television for 
the ultra high band. 

In the light of the foregoing it appears that RCA is having great difficulty 
in making its color system practicable. It is also reasonable to conclude from 
what has been shown, that as long as RCA’s chosen color system is not found to be 
practicable, RCA will not develop equipment for the ultra high frequency band 
for monochrome television, for the reason that others might find a color system 
which would be practicable and thus defeat RCA in holding its dominant patent 
position in television. This, of course, is upon the assumption that good color 
television would be preferred over monochrome in the ultra high frequency 
band which CBS has definitely shown would be the case from surveys made in 
1946. 

It might be argued that the foregoing conclusions are speculative because there 
are no statements or direct acts on the part of RCA to substantiate the same. 
However, it is believed that the matters related herein when viewed in the light 
of RCA’s conduct regarding television rules and regulations, adopted by the 
Commission February 29, 1940 (p. 8 supra), and RCA’s statement to its foreign 
patent associates (footnote 3, p. 9), present a situation of which the Commission 
should have knowledge at this time.” 


FCC takes steps to ascertain the TV broadcast patent situation 


On the basis of the patent adviser’s report of June 3, 1948 (mimeo 22480), 
regarding RCA’s patent control as to television, Chairman Coy instructed the 
patent adviser to proceed with further patent studies on a full-time basis; he 
directed that the first study be to show whether there should be a patent issue 
for ascertaining the patent situation as to operations specified in the technical 
standards proposed for black and white or color transmissions of TV broadcast 
stations, and secondly, to obtain through letter requests complete information as 
to patents in use for both FM and TV broadcast transmitters and receivers, and to 
submit reports as soon as possible. The patent adviser’s report on the question 
of a patent issue in docket 8976 proceeding was placed on the FCC’s agenda 
August 13, 1948 (mimeo 24942); it recommended two patent issues. 

On August 26, 1948, the Commission deferred action on the August 18, 1948, re- 
port; instead, it directed in addition to the previous instructions to the Chairman 





#® The Feb, 29, 1940, incident is reviewed on p. 41 herein; the footnote 3, on p. 9 of the 
June 8, 1949, memorandum, reads 

“8 In this connection attention is invited to the patent agreements on file with the Com- 
mission between the RCA and three Italian companies, namely, Compagnia Generale, di 
Elettricita, Fabbrica Italiana Valvolo Radio Elettricha, and Fabbrica Italiana Magneti 
Marelli, dated Sept. 1, 1934, in which it was agreed ‘When television has been started by 
RCA in the United States of America on a regular as distinct from an exeprimental basis’ 
RCA would extend certain license rights to the Italian companies.” 
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that the patent adviser obtain all other information needed for determining the 
two proposed issues through letter requests, and that reports on the matters re- 
vealed be submitted. The Commission also instructed that the letter requests be 
expanded over the proposed issues to include current standards for FM broad- 
cast stations. The issues proposed follow : 

“To obtain full information concerning the ownership, or the right to license 
others, as to unexpired U.S. television patents which are in use, or early use 
thereof is contemplated, and the licenses that have been issued to others under said 
patents for the manufacture and sale of television broadcast equipment. 

“To obtain full information concerning the ownership, or the right to license 
others as to television patents with claims that cover operations or equipment 
specifically called for by the Commission’s current ‘Standards of Good Engineer- 
ing Practice Concerning Television broadcast Stations.’ ”’ 

On March 18, 1949, the FCC referred the matter of patent issues to Commis- 
sioner Hyde, who later ruled against such issues in proceedings on technical 
standards for TV broadcast stations; instead, he allowed an alternative proposal 
of the patent adviser, namely, notice requests requiring the parties to the pro- 
ceedings to furnish a list of their respetcive patents which would be used in the 
TV broadcast systems proposed (docket 8736 et al.). 

The patent adviser’s first report, dated March 18, 1949, deals with the second 
issue above; it treats the FCC transmission standards in force for FM broad- 
cast stations and for the aural transmitters of commercial TV broadcast sta- 
tions; it shows the patent situation, based on previous patent studies, respecting 
these two sets of standards as first adopted in 1940 and 1941, respectively, and 
as revised in 1945; it covers all patent information filed by companies and 
individuals pursuant to a patent issue included in the Commission order for a 
public hearing (1940) on the question whether FM or AM should be used for 
high frequency broadcast stations. The report shows that information indicated 
that the use of wide band FM per se, as well as the use of wide band FM with 
preemphasis of the high frequencies for broadcasting, were free of claims of 
unexpired patents, i.e., that no unexpired patents existed with claims covering 
these features; that both sets of standards were drafted accordingly, and that 
the 1945 revisions of the same transmission standards did not depart patentwise 
from the initial standards. 

The report also shows the 1948 letter responses of 13 companies and 1 
individual, namely, Armstrong, regarding their respective patents as of 1949, 
i. e., as to whether or not any one or more of said patents have claims readable 
on operations or equipment requirements spec‘fi:d for transmissions of FM 
broadcast stations, or for the aural side of TV commercial stations. Since 
RCA’s response also covered all patents under which it had the right to license 
others but did not own, the information received covered a number of companies 
and individuals other than the 13 companies and 1 individual reporting directly 
to the Commission. 

The report next shows the patent situation respecting the Commission’s video 
transmission standards for TV broadcast stations as proposed by industry in 
1939, as adopted on April 30, 1941, and as reissued on December 19, 1945. The 
patent situations as determined for 1941 and 1945 were based on studies which 
covered extensive patent information furnished upon request of the Commission 
by patent holding companies and individuals who were parties to hearings on 
TV standards in 1940 and 1941. 

The report next considers the 1948 responses of the video patent holding com- 
panies regarding their respective unexpired patents, i. e., whether one or 
more of said companies has patents with claims readable on operations or 
equipment requirements specified in the Commission’s then current video trans- 
mitter standards. There are five such patents listed, three belonging to RCA 
and two belonging to the Farnsworth Co. 

The summaries of March 18, 1949, report as to the earlier and later patent 
situations respecting FM broadcast transmitters and FM aural transmitters 
for TV broadcast stations, and respecting video transmitters for TV broadcast 
stations are reproduced below under (1) and (2), respectively. 

(1) Sound.—“At the outset it should be noted that a patent with claims read- 
able upon operations or equipment requirements specified in standards promul- 
gated by the Commission assures a patent monooply as to equipment complying 
with such operations or requirements to the person who owns or controls the 
patent. In contrast, there may be many issued patents with claims covering 
equipment suitable or even necessary for compliance with the Commission’s 
standards, but as long as the claims do not read upon operations or equipment 
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requirements specified in the Commission’s standards, it cannot be said that the 
Commission has assured a patent monopoly to patent holders as to any operation 
or equipment specified by its standards. 

“Commission patent studies regarding transmitter equipment for FM broad- 
cast stations began in 1939. According to these studies, the first standards 
adopted by the Commission for FM broadcast stations (1940) specified no opera- 
tion or equipment requirement upon which claims of unexpired patents were 
readable. This conclusion was based upon the belief that the claims of Arm- 
strong’s 1935 FM patents, which he contended were basic to his invention in 
wide band frequency modulation, were limited to the specific FM system described 
by Armstrong in said patents. The revised standards for FM broadcast stations 
issued in 1945 did not change the patent situation respecting the standards 
adopted in 1940. 

“Transmitter standards for the aural side of commercial TV broadcast stations 
were first adopted by the Commission April 30, 1941. The same conclusion 
was reached regarding these standards as was the case with standards for 
FM broadcast stations, namely, that no unexpired patents existed with claims 
readable upon the operations or equiment requirements specified by the stand- 
ards. This was also true of the FM transmitter standards for the aural side of 
TV broadcast stations as revised and reissued subsequent to 1940. 

“For this report, 13 patent holding companies and 1 individual, namely, 
Armstrong, were requested by letter during the latter months of 1948 to examine 
their respective patents and state whether any of said patents had claims cover- 
ing operations or equipment requirements specified in the Commission’s cur- 
rent standards for FM broadeast stations, or for the aural side of commercial 
TV broadcast stations. From previous Commission patent studies, it appeared 
that these 13 companies and Armstrong held all important patents relating to 
the FM system adopted by the Commission for FM broadcast stations. Each 
company replied that it held no patent with claims readable on operations or 
equipment requirements specified by the Commission’s standards. Armstrong 
replied likewise. Thus the Commission’s own patent studies were confirmed by 
the patent owners themselves. However, it is recommended that any future 
court decision on the validity of Armstrong’s 1935 patents be carefully con- 
sidered to determine whether the claims of these patents are given a broader 
construction than indicated in this report and if so, then both the transmitter 
standards for FM broadcast stations and for the aural side of TV broadcast 
stations be reconsidered in the light of the decision.” 

(2) Video —“Transmission standards for commercial TV stations were first 
submitted to the Commission by the industry (RMA) in 1938. According to 
subsequent Commission patent studies, operations and equipment requirements 
specified in the ‘frame frequency’ standard calling for 30 frame per second and 
60 fields per second, interlaced, and the ‘synchronizing’ standard calling for a 
wave form shown in a drawing made a part of the standard, were covered by 
claims of patents owned by RCA and the Farnsworth Co. Thus, if these stand- 
ards were adopted, patent monopoly as to transmitter equipment complying with 
the standards was divided between two patent holding companies. 

“In 1939, the Commission’s Television Committee (three Commissioners) 
stated in its first report on the RMA proposed standards that before any mini- 
mum performance requirements for transmitters licensed were prescribed by 
the Commission, it should assure itself ‘that the resultant patent base is as 
broad as practicable and at the same time is consistent with good quality tech- 
nical transmission to the public. The Committee also stated in the same report 
that ‘the Commission should utilize caution to the end that its actions may not 
favor unnecessarily the patents of one person over those of another.’ 

“On April 30, 1941, the Commission first adopted transmission standards for 
commercial TV broadcast stations. These standards were recommended by the 
industry (MTSC). The operations or equipment requirements specified in two 
of these standards were covered by patents. The standards were (1) the ‘line 
frequency’ standard, which called for 525 lines per picture frame, interlaced 
2 to 1, and (2) the ‘synchronizing’ standard, which authorized four types 
of transmitter wave forms. The operations and requirements called for by the 
‘line frequency’ standard were covered by an RCA patent and three of the wave 
forms authorized were covered by the respective patent claims of Farnsworth, 
Du Mont, and Philco. No patent claims were known to the fourth type of wave 
form authorized. Thus, the first standards adopted for commercial television 
stations assured a broad patent base, i.e., patent monopoly assured as to equip- 
ment complying with the standards was divided among several companies. 
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“The standards adopted April 30, 1941, stated that the authorization of four 
types of wave forms was only temporary. In 1942 the Commission recommended 
in a hearing on patent legislation before the U.S. Senate Committee on Patents 
that the legislation respecting patents owned by communication carriers pro- 
posed in the Commission’s reports to Congress (1988 and 1939) on its investiga- 
tion of the telephone industry, i.e., empowering the Commission to require com- 
munication carriers to issue licenses under their respective patents at reasonable 
royalties when found to be in the public interest, be extended to radio patents 
owned or controlled by companies engaged in broadcasting. This suggestion 
was made with the view that should standards promulgated by the Commission 
for broadcast services, restrict patent control of equipment specifically called 
for by the standards, it might become necessary for the benefit of the service to 
require the issuances of licenses for the manufacture and sale of transmitters 
at a reasonable royalty under the controlling patents. 

“The current standards for video transmitters were revised and reissued 
December 19, 1945. The reissued standards were recommended by industry 
(RTPB) during October 1944; from a patent viewpoint they were the same as 
adopted April 30, 1941, except that the ‘synchronizing’ standard was limited to 
but one of the four wave for +s authorized April 30,1941. The wave form selected 
was that recommended by RMA in 1938, and recommended by NTSC, slightly 
modified, in 1941. Thus, uuder the standards reissued December 19, 1945, RCA 
owned one patent with claims readable on the ‘line frequency’ standard, which 
was the case as to the same standard adopted April 30, 1941; and both RCA 
and the Farnsworth Co. owned patents with claims readable on the wave form 
selected for the ‘synchronizing’ standard, which was also true with the same wave 
forms authorized April 30, 1941. For purposes of clarity, it should be stated that 
the standards as reissued December 19, 1945, excluded Phileco and Du Mont 
as to patents with claims readable upon operations or equipment requirements 
specified by the standards because their particular wave forms were not retained. 
Therefore, patent control of video transmitter equipment complying with opera- 
tions or equipment requirements specified by the Commission’s standards was 
divided between RCA and Farnsworth. In other words, if transmitter equip- 
ment complying with the Commission’s standards was to be manufactured and 
sold, licenses must be obtained from both Farnsworth and RCA. 

“For this report, 13 companies were required by letter to state whether they 
owned any patents with claims readable upon operations or equipment require- 
ments specified in the Commission’s video transmitter standards for TV broadcast 
stations. Eleven of these companies replied in the negative; RCA and Farns- 
worth, the remaining two companies, each stated that they owned such patents. 
RCA stated that it owned one unexpired patent with claims readable on the opera- 
tions or equipment requirements specified in the Commission’s current ‘line 
frequency’ standard and that it owned two unexpired patents with claims read- 
able on the operations or equipment requirements called for by the current 
‘synchronizing’ standard. Farnsworth believed it had three patents each with 
claims readable on the operations or equipment requirements specified in the 
‘synchronizing’ standard. Those statements confirmed the Commission’s own 
patent analysis made prior to the reissue of video transmitter standards on 
December 19, 1945, ie., that patent monopoly of equipment complying with 
operations or requirements specified in the Commission’s ‘line frequency’ and 
‘synchronizing’ standards was assured RCA and the Farnsworth Co. One of 
the three Farnsworth patents expired February 1948. The three RCA patents 
and the remaining two Farnsworth patents expire between 1956 and 1958. Thus, 
the foregoing patent situation will continue at least until 1956.” 


FCC takes steps for protecting its technical standards for TV broadcast stations 
against patent misuses 

In a letter-report of February 25, 1949, to the chairman of the Senate Com- 
merce Committee, FCC adopted policy to assure actions against the practice of 
patent misuses in connection with its technical standards for TV broadcast sta- 
tions. The latter report was in reply to a question letter from the Senate com- 
mittee chairman dated February 15, 1949; the question asked and the FCC reply 
follow: 

“Question (B) : Has consideration been given to the prevention of the element 
of monopoly control both in the manufacture of the equipments used for trans- 
mission and reception of television as well as in the broadcast of the programs? 
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FCC reply 


“This question is really two questions: The first has to do with the element 
of monopoly control in the manufacture of transmitters and receivers; the 
second has to do with the element of monopoly control in the broadcast of 
television programs. 

“The Commission has no control over manufacturers as such. However, with 
reference to manufacturers who are either licensees or applicant for licenses, the 
Commission can and does consider their activities with respect to any monopolis- 
tic patent control they may exercise or any activities which constitute restraint 
of trade or unfair competition within the meaning of the Sherman or Clayton 
Act in order to determine the qualifications of such persons to operate a radio 
station in the public interest. The authority of the Commission in this regard 
has been sustained by the Supreme Court in National Broadcasting Company v. 
United States (319 U.S. 190). The Court in that opinion stated (pp. 222-224): 

* + * * * * * 

“At the present time the Commission is conducting a study of the patent situa- 
tion in the radio field and also the practice of companies in buying patents which 
they do not themselves own for licensing to others in order to determine whether 
such practices are inconsistent with the Sherman Act. Appropriate action 
under the above interpretation of law may result from this study. 

“Tt should be pointed out that the above interpretation of law is applicable not 
only to radio equipment manufacturers but also to licensees or applicants who 
engage in any activity which constitutes a restraint of trade or unfair competi- 
tion within the meaning of the Sherman or Clayton Act whether or not such 
activity is in the field of radio manufacturing. In this connection there is 
presently pending before the Commission the question whether certain movie 
companies whose conduct has been found by the Supreme Court to be in viola- 
tion of the Sherman Act are qualified to be licensees. 

“In promulgating standards of good engineering practice—and particularly 
transmission standards—the Commission must be particularly alert to avoid 
giving any particular company an unwarranted advantage over its competition 
by virtue of its patent position. In writing such standard we make a real 
effort to show no favoritism to any particular manufacturing company. How- 
ever, we believe that our duty under the Communications Act requires us to 
adopt those standards which will result in the optimum radio service to the 
public. Jf it should turn out that any one company or group of companies are 
in a position to acquire or exercise monopoly control in the industry as a result 
of patents held by them, we would refer the matter to the Department of Justice 
for appropriate action under the antitrust laws, or, if the manufacturer were 
a licensee, or an applicant for a license, the Commission would consider such 
facts in determining whether the manufacturer was qualified to operate a radio 
station in the public intcrest. Or the Commission could take both steps. We 
believe that in this manner the best system of television broadcasting is made 
possible for the American people while at the same time the maximum protection 
is afforded against the development or maintenance of monopoly.” [italic sup- 
plied.] 

Senate Commerce Committee reply to the FCC February 25, 1949, letter-report 
as to FCC duties respecting monopolistic patent control of equipment required 
by the transmission standards it adopts for TV broadcasting stations 
The Senate committee chairman made reply to FCC February 25, 1949, letter 

on March 9, 1949. After pointing out the duty of his committee to evaluate “‘the 

need for legislation to encourage ‘the larger and more effective use of television 
in the public interest’,” and its duty to make certain that “the Commission does 
not tolerate standards which permit or promote monopoly control” in the TV 
broadcast field, he requested that he be informed of the FCC rules and regula- 
tions and its decisions which dealt with station licensees or applicants therefor 
adjudged guilty of antitrust violations by a court and for those that had not 
been so adjudged “but, whose conduct or operations with respect to the anti- 
trust laws is such as violates the standard of ‘public interest, convenience, and 
necessity’ provided by the Communications Act.” The letter then called for “all 
memorandums, including interoffice memorandums, prepared by members of the 





% This FCC letter to Senator Johnson constituted a policy report of the Commission on a 
number of matters (see Pike and Fisher, R. R., vol. 1, pt. 3, p. 91: 125). 
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Commission’s staff on the subjects (1) transmission standards for TV broad- 
cast stations, and (2) television patents as related to transmission standards for 
TV broadcast stations.” The part of the letter directed to television patents 
follows: ; 

“8 We note with interest and approbation the comment in your reply of 
February 25, that ‘the Commission in evaluating this testimony, is aware of 
the fact that this evidence coming from the broadcasting industry as it did, 
was in accordance with the present interests of those who testified’; that ‘* * * 
ihe Commission must be particularly alert to giving any particular company an 
unwarranted advantage over its competition by virtue of its patent position 
* * *-’ and that * * *, At the present time the Commission is conducting a 
study of the patent situation in the radio field and also the practice of com- 
panies in buying patents which they do not themselves own for licensing to 
others in order to determine whether such practices are inconsistent with the 
Sherman Act * * *.’. These comments by the Commission lead us to suggest 
that rulemaking procedure before the Commission, as distinguished from your 
quasi-judicial function, is not unlike a legislative hearing on a bill seeking to 
ccrrect evils in industry when only industry witnesses testify regarding such 
practices. In such circumstances the Congress would seek affirmative testi- 
imony by witnesses from Government agencies having a factual knowledge of 
the alleged evils sought to be corrected. Carrying out this analogy, the Com- 
mission certainly must have technicians on its staff who are familiar with the 
development of the art; the licensing of patents; the purchase of patents of 
others for the purpose of licensing them; and the patent situation in general 
so that a more factual picture would be developed and presented to the Com- 
mission. It is obvious that representatives of industry, manufacturers, broad- 
casters, and applicants who see matters in their own interest first and the public 
interest second would not he without bias. In securing such a presentation 
before the Commission, your agency could be more certain that in promulgating 
rules and standards—including standards of good engineering practice for 
television—these standards would not foreclose competition and freeze de- 
velopment in the art to the whim and will of whoever may be dominant in the 
industry. Therefore, in specific reference to these portions of your earlier 
answers quoted above and to the assumptions we have made, will you please 
furnish the committee: 

““*(a) All memorandums, including interoffice memorandums, prepared by 
Commission employees for the use of the Commission dealing with data, ana- 
lyses, or interpretations of patents (particularly television patents), licenses, 
practices, sale and purchase of patents belonging to others, the practices of 
patent holders, licensers and/or licensees, or the right to license others there- 
under described by the present standards of good engineering practice of the 
Commission. (If work is partially completed on some memorandums, data, 
analyses, and interpretations, include all partially completed material and 
supplement the same when completed. If information in the memorandums is 
specific as to individuals, persons, or companies, we prefer it in such detail. 
Please do not hesitate to include staff studies and/or recommendations of any 
kind bearing in general on such patent matters).’” 


FCC furnishes the staff patent reports called for by Senate committee’s chairman, 
March 9, 1949, letter 

FCC made reply on April 6, 1949; it sent copies of the patent adviser’s reports 
heretofore referred to as the June 30, 1948, report; the August 13, 1948, report; 
the March 18, 1949, report; and a memorandum of October 13, 1948, prepared 
by the patent adviser on the subject of “Proposed rulemaking proceeding gov- 
erning the preparation and filing of annual patent reports.” 

Respecting the above patent reports and memorandums, the Commission's 
reply letter to the Senate committee chairman stated: 

“Your third inquiry is in two parts. The first part asks for certain interoffice 
memorandums prepared by Commission employees for the use of the Commission 
in connection with certain patent matters. This request is based upon our reply 
of February 25, 1949, where in replying to question B of your letter of Feb- 
ruary 15, 1949, we stated that ‘at the present time the Commission is conducting 
a study of the patent situation in the radio field and also the practice of com- 
panies in buying patents which they do not themselves own for licensing to others 
in order to determine whether such practices are inconsistent with the Sherman 
Act.’ One of the purposes of this inquiry is to aid the Commission in determining 
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whether the notice of hearing in the pending proceeding concerning the utilization 
of the UHF band for television should be amended so as to include a specific 
issue on the patent situation. We have collected copies of the various memoranda 
on this subject which have been prepared for use of the Commission and are 
sending them to you under separate cover. Pursuant to your request the author- 
ship in each memorandum is shown. 

“In this connection, the Commission desires to point out that the Commission 
has additional background information concerning the patent situation which 
would be of use to your committee if legislation is contemplated. Weshall be glad 
to furnish you with information if you desire it. Aso, another report is cur- 
rently in the process of preparation by the staff relating to patents being used 
in connection with FM and television broadcasting and the licensing practices 
relating thereto.“ We shall be glad to send you a copy of this report when it is 
completed, if you desire same.” 

Patent adviser’s final report on patent survey authorized August 14, 1948 

On August 15, 1949, the patent adviser’s final report on the patent survey 
authorized by FCC on August 26, 1948 (p. 82, supra), was placed on the Com- 
missiou’s executive agenda by the General Counsel under the subject “Patents 
Being Used for the Manufacture of FM and TV Broadcast Transmitters and Re- 
ceivers and Patent Licensing Respecting Same.” (Mimeo 39537.) The report 
comprised 96 pages of text and 20 appendixes. 

Chapter XVII of the August 15, 1949, report (pp. 73-83) is devoted to the 
“Competitive Position of RCA in the Licensing of Others To Manufacture and 
Sell Broadcast Transmitters and Receivers Under the FM and Video Unexpired 
Patents in Use”; it supplied FCC with the information needed for a prima facie 
determination of the issues covered by the August 26, 1948, instructions to the 
patent adviser for the survey made (p. 83, supra). The chapter follows: 

“Appendixes IV to XVI of this report shows the F'M and video patents reported 
in use, by 12 patent holding companies and 1 individual; namely, Major Arm- 
strong. In each case the patents are classified, ie., depending on the claims 
obtained each patent becomes an improvement patent, or a patent with broad 
claims, or a patent with basic claims. 

“In the preceding pages of this report the patents as classified in appendixes 
IV and —VI have been explained and applied to their respective uses reported ; 
namely, video transmitters, FM transmitters, video receivers, and FM receivers; 
and in this way the patent structure of each patent owner is fully revealed and 
appraised. Also in each case the licensees of the respective patent owners in 
the fields its patents are being used are set forth as disclosed in lists 1 to 13 of 
appendix XX of this report. In this way, the position of each patent holder as 
to the licensing of others under its patents in use is shown. 

“In addition to the foregoing, the preceding section of this report is devoted 
to the patents in use which RCA has the right to sublicense. Appendix XIX 
shows these sublicensed patents as reported by RCA. In explaining and analyz- 
ing the sublicensed patents reported in use by RCA the patents reported in use 
in the same fields by the respective patent owners are also discussed, and by 
virtue of the reports of both RCA and the owners of the sublicensed patents, the 
patents essential to RCA and its licensees in the manufacture of FM and TV 
broadcast transmitters or receivers are determined. 

“In the following it is proposed to show the competitive position of RCA in the 
licensing of others to manufacture and sell broadcast transmitters and receivers 
under the FM and video unexpired patents in use. In doing this, the position 
of RCA, both as to the patents it owns or has the right to sublicense, will be 
shown, and in each case followed by the patent position of the patent owners 
whose patents RCA does not have the right to sublicense. The latter patent 
owners are RCA’s only potential competitors because those who have assigned 
RCA the right to sublicense others under their patents cease to be a competitor 
to RCA in the licensing fields to which their patents pertain because they have 
not secured the right to sublicense RCA patents in the same fields. 

“In addition to the above the position of RCA as to licenses issued in the fields 
treated and the position of its competitors, if any, in the same fields will be 
shown. 

“Tt should be further noted that the statements hereafter made regarding 
RCA and its position as to the patents it owns or has the right to sublicense with 





* This was the Aug. 15, 1949, patent report (mimeo 39537) then being prepared by the 
patent adviser. 











2470 REGULATORY COMMISSIONS AND AGENCIES 


respect to other patent holding companies as well as RCA’s position in licensing 
others with respect to its competitors, if any, will be in the nature of conclu- 
sions or findings as drawn from the appendixes and other factual data presented 
in this report.” 


“Video transmitters complying with the transmission standards for TV 
broadcast stations 


“Patent situations.—In this particular field there are two competing patent 
holding companies engaged in the licensing business. These companies are the 
RCA and the Farnsworth Co. 

“According to the reports of the Farnsworth Co. it has 12 video patents in use 
or about to be used for the construction of video broadcast transmitters. Ac- 
cording to the records of the U.S. Patent Office the Farnsworth Co. prevailed in 
establishing prior invention to basic claims covering scanning operations of the 
type called for by the Commission’s current transmission standards for TV 
broadcast stations. Thus, in certain cases patents owned by RCA which are 
likewise directed to the television broadcasting system established by the Com- 
mission’s standards are subservient to Farnsworth patents. Also the Farns- 
worth Co. has two unexpired patents with claims covering operations or equip- 
ment requirements specifically required by the Commission’s standards and 
thereby insuring the use of the patents as long as the Commission’s standards 
remain unchanged. 

“RCA owns 33 patents now being used in its construction of video transmitters 
complying wih the Commission’s transmission standards for TV broadcast sta- 
tions. These 33 patents in use comprise 25 improvement patents, 4 patents with 
broad claims, and 4 patents with basic claims. Three of the patents with basic 
claims cover operations or equipment requirements specifically called for by the 
Commission’s current standards for TV broadcast stations. 

“RCA also has the right to join with its own patents in licensing others to man- 
ufacture and sell video transmitters, patents of a number of companies, i.e., sub- 
license the patents of these companies. The companies that fall into this cate- 
gory and who have video transmitter patents in use are: The Bell System patent 
holding companies, GE, Philips, Westinghouse, Electrical, and Musical Industries, 
Ltd., and Murphy Radio, Ltd. According to RCA, 21 patents of these different 
companies are being used in its model TT-—5 video transmitter. These 21 patents 
comprise 10 improvement patents, 5 patents with broad claims, and 6 patents with 
basic claims. Some of the companies owning one or more of the sublicensed pat- 
ents above, reported additional patents in use, i.e., not listed by RCA for its model 
transmitter. In case of the Bell System companies, A.T. & T. reported three addi- 
tional patents in use; GE reported four ; and Philips reported four. 

“From the foregoing it will be seen that RCA with its ability to sublicense pat- 
ents in use of a number of patent holding companies with video transmitter pat- 
ents has a position superior to that of the Farnsworth Co. in this licensing field, 
i.e., it is in a position to offer a wider selection of developments to prospective li- 
censees than is possible on the part of the Farnsworth Co. 

“There are two other patent holding companies who furnished information for 
this report, namely, Du Mont Laboratories and Phileo, who own video transmitter 
patents now in use and RCA does not have the right to sublicense them.” 

“The Du Mont video transmitter patents in use comprise 40 improvement 
patents and 9 patents with broad claims. None of the Du Mont patents has claims 
basic to any of the operations or equipment requirements specified by the Com- 
mission’s transmission standard for TV broadcast stations. Also none of the 
Du Mont patents has basic claims to any operation or equipment requirements 
which come within the television broadcast system set up by the Commission’s 
broadcast transmission standards. Thus all of Du Mont’s patents can be avoided 
in the manufacture of video transmitters complying with the Commission’s trans- 
mission standards. In other words, if it is desired to manufacture video trans- 
mitters complying with the Commission’s standards, the only reason for obtaining 
a license under the Du Mont patents would be to have the benefit of improvements 
developed by Du Mont Laboratories, while in the case of the Farnsworth patents 
and also in the case of the RCA patents, one must obtain a license before video 
transmitters can be manufactured and sold without infringing the respective 
patents of each of these companies. Also both RCA and the Farnsworth Co. offer 
a number of improvements covered by patents and a number of these improve- 
ments are covered by patents with broad claims which are difficult to avoid. 
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“Jt should be here mentioned that had the Commission’s transmission stand- 
ards remained as adopted April 30, 1941, which made provision for the use of a 
wave form (synchronizing standard) developed by Du Mont Laboratories, the 
Du Mont patents would likely have had a competitive position with RCA and 
Farnsworth Co., in licensing others for the manufacture of video transmitters 
complying with the Commission’s transmission standards for TV broadcast sta- 
tions. This for the reason that Du Mont would have had one or more patents 
with claims covering operations called for by the Commission’s transmission 
standards and thus any one desiring to use the Du Mont wave form must acquire 
a license under Du Mont patents. In this way Du Mont’s numerous improvement 
patents would have had a more important position in the matter of licensing 
others to manufacture and sell video transmitters complying with the Commis- 
sion’s transmission standards for TV broadcast stations. 

“Phileco has four improvement patents in use in the construction of video 
broadcast transmitters. Obviously, Philco has nothing to offer prospective 
licensees who may wish to undertake the manufacture and sale of video 
broadcast transmitters complying with the Commission’s standards. Here 
again, had the alternate carrier type of wave form authorized as an alternative 
under transmission standards adopted by the Commission on April 30, 1941, for 
TV broadcast stations, been permitted to remain, Philco would have had a possi- 
ble competitive patent position, because it would have had patents with 
claims on the alternate carrier type of wave form and thus had something 
to offer a prospective licensee who wished to enter the field of making and sell- 
ing video transmitters complying with the Commission’s transmission standards. 

“In the light of the foregoing it is clearly apparent that the competitive busi- 
ness of licensing others under existing U.S. video transmitter patents now in 
use, or brought into use by the Commission’s transmission standards for TV 
broadcast Stations, is limited to two patent holders, namely, the Farnsworth 
Co. and RCA. Each is on an equal footing as to having patents with claims 
covering operations or equipment requirements called for by the Commission’s 
transmission standards. However, RCA as noted above, has a superior posi- 
tion in that it offers not only the video transmitter patents it owns and now 
in use but also the video transmitter patents now in use of a number of other 
patent holding companies, and thus presenting a wide field of developments to 
prospective licensees. 

“Licensing situations—As pointed out above, the two competing companies 
in the field of licensing others to manufacture and sell video transmitters which 
comply with the Commission’s standards for TV broadcast stations are the 
Farnsworth Co. and RCA. Farnsworth Co. has but one licensee under its 
video transmitter patents, namely, GE, while RCA has two licensees, namely, 
GE and Raytheou. These licensees in each case are companies presently en- 
gaged in the manufacture of video transmitters. It might be noted that RCA 
has a number of other transmitter licensees authorized to utilize its patents 
for building video transmitters, but none is engaged at this time in manufactur- 
ing transmitters. RCA-Victor Division is engaged in the manufacture of video 
transmitters and, of course, has a license under RCA patents. Farnsworth 
also has one video broadcast licensee which is not engaged in the manufacture 
and sale of video transmitters for TV broadcast stations, namely, A.T. & T. for 
the Bell System companies. 

“Du Mont and Phileco are the only other patent holders who have video 
transmitter patents in use and RCA does not have the right to sublicense them. 
Du Mont has no video transmitter licensees. The use of its patents were 
determined from Du Mont’s own manufacture of video transmitters. As noted 
in preceding pages of this report Du Mont is being sued by RCA for infringe- 
ment of transmitter patents RCA owns or has the right to sublicense. As far 
as known Du Mont has not taken a license to manufacture and sell video 
broadcast transmitters under the patents of the Farnsworth Co. Philco has one 
video transmitter licensee, namely, GE. As noted above GE also has a license 
under the video transmitter patents of both the RCA and the Farnsworth Co. 
“Video Receivers Capable of Receiving the Broadcasts of Video Transmitters 

Complying With the Transmission Standards for TV Broadcast Stations 

“Patent situation—In the field of licensing others to manufacture and sell 
video receivers capable of receiving the broadcasts of video transmitters com- 
plying with the Commission’s transmission standards for TV broadcast sta- 
tions—RCA has no competitor. This for the reason that RCA either owns or 
has the right to sublicense all important patents in this field now in use. 
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“Regarding its own patents RCA reported in use by itself or by its receive 
licensees, 30 improvement patents and 10 patents with broad claims.” 

“RCA reported in use by itself or by its receiver licensees 15 sublicensed 
patents comprising 5 improvement patents, 5 patents with broad claims, and 5 
patents with basic claims. The patents with basic claims are owned by Bell 
System (two patents), the Farnsworth Co. (two patents), and EMI (one 
patent). 

“Several of the companies whose patents are subject to sublicensing by RCA 
reported in use a number of patents not listed by RCA as being used by itself 
or receiver licensees, i.e., A.T. & T. for the Bell System reported one additional 
patent with basic claims, one additional patent with broad claims, and two 
additional improvement patents; the Farnsworth Co. reported one additional 
patent with basic claims, one patent with broad claims, and three improvement 
patents; GE reported six additional improvement patents and Philips reported 
three additional improvement patents. Thus, it will be seen that RCA can 
sublicense for the manufacture and sale of video broadcast receivers, patents 
owned by others as follows: 19 improvement patents, 7 patents with broad 
claims, and 7 patents with basic claims. 

“It should be here noted that the five patents with basic claims reported by 
RCA as being used by itself and licensees definitely establish that licenses were 
essential under each of these patents to RCA and its receiver licensees, i.e., 
RCA and its receiver licensees could not manufacture video receivers capable 
of receiving the broadcasts of video transmitters complying with the Commission's 
transmission standards for TV broadcast stations without infringing these five 
patents with basic claims. 

“RA obtained the right to sublicense Bell System patents in 1982. In 1935 
it obtained the right to sublicense the EMI patents, and in 1947 it obtained the 
right to sublicense the Farnsworth patents. The right to sublicense the Bell 
System patents and the right to sublicense the EMI patents was in each case 
on a license exchange basis and therefore no out-of-pocket cost to RCA. The 
agreement whereby RCA obtained the right to sublicense Farnsworth patents 
in the video receiver field cost RCA $2,500,000. This agreement included the 
right to RCA to make and sell video transmitters and receivers under Farnsworth 
patents but by far, it is the greatest sum of money paid by RCA for the privilege 
of sublicensing patents in any radio field. However, it gave RCA the right t 
sublicense the video receiver patents of the only remaining patent holder with 
video patents having basic claims to receivers for TV broadcast stations, and 
thus permits RCA to monopolize the licensing of others on a royalty basis to 
manufacture and sell video receivers capable of receiving TV broadcast sta 
tions operating pursuant to the Commission’s transmission standards for such 
stations. 

“Summing up, RCA in the video receiver field, as to patents in use, has to 
offer its licensees: 58 improvement patents, 17 patents with broad claims, and 7 
patents with basic claims. 

“The only patent owners who furnished information for this report and have 
in use video receiver patents not subject to sublicensing by RCA, are Du Mont, 
Hazeltine Research, Inc., and Philco. None of these companies has any patent 
with basic claims to video receivers, nor any patents that are highly important 
to the manufacture of such receivers, and for these reasons none of these 
independent patent holding companies compete in any way with RCA in the 
field of licensing others to manufacture and sell video receivers capable of 
receiving broadcasts transmitted by TV stations operating in accordance with 
the Commission’s transmission standards for such stations. 

“Du Mont reported 30 of its patents being used in the construction of video 
receivers. All 30 patents pertain to improvements: all 30 patents have claims 
limited to the improvements described except 2, which have broad claims directed 
to screen material and the process of producing films from pictures on cathode 

3% “Tt shonld be here noted that RCA reported three of its patents, namely, Nos. 2.152.234 
2.192.121. and 2.223.812, each with cloims covering operations or equipment recrirements 
specified by the Commission’s transmission standards for video transmitters for TV broad 
cast stations; that these same patents were reported by RCA as being used in the con 
struction of its model transmitter TT—5: but that none of them were reported by RCA as 
being in use in the manufacture of video receivers by itself or licensees. In the light of 
these facts it must be accepted that these three patents, with basic claims to transmitter 
operations called for by the Commission’s standards. are not applicable to video receivers 
i.e., receivers capable of receiving the broadcasts of transmitters operating in accordance 
with the Commission’s standards.” 
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ray tubes respectively. Thus, it will be seen that Du Mont can only offer 
prospective licensees 28 improvement patents for which there are alternatives 
and 2 patents with broad claims which can also be avoided if necessary in the 
eonstruction of devices or products similar to those claimed. 

“Hazeltine reported 17 video receiver improvement patents in use. The use 
of these 17 patents was based on the general knowledge of Hazeitine’s patent 
counsel. This, taken with the fact that Hazeltine lists but two of its video 
receiver patents in suing the Admiral Corp. for infringement of its video 
receiver patents, would seem to cast great doubt as to whether the patent 
counsel had knowledge of more than two Hazeltine video receiver patents now 
in use. Therefore, it is reasonable to believe that Hazeltine has nothing more 
than a few improvement patents to offer video receiver manufacturers. 

“Phileco reported eight of its video receiver patents in use. Alternatives are 
available for any of the devices or systems claimed in the eight patents; there 
fore, Philco has little to offer manufacturers who contemplate building video 
receivers. 

“Licensing situation.—As of January 1, 1949, 87 of RCA’s receiver licensees 
were building video receivers; Du Mont had 3 licensees building video receivers, 
namely, Stromberg-Carison, Crosley, and RCA; Hazeltine had 22 receiver 
licensees building video receivers, but it is doubtful whether any of them were 
using more than 2 Hazeltine’s video receiver patents; and Philco had 3 licensees, 
namely, GH, RCA, and Westinghouse, building video receivers. 

“It should be here noted that all the Hazeltine receiver licensees building 
video receivers also hold a license under RCA video receiver patents. Thus 
it will be seen that the Hazeltine licensees building video receivers are not in 
any way depending on Hazeltine patents. It should also be noted that each of 
the Du Mont and Phileo licensees manufacturing video receivers has a license 
under RCA video receiver patents. These facts show that video receiver manu- 
facturers recognize that they must obtain a license under RCA patents. 

“As heretofore stated any patent holding company which conveys to RCA 
the right to sublicense patents in a particular field but does not acquire a sub- 
licensing right in the same field under RCA patents, removes itself as a com- 
petitor to RCA in the licensing of others. This is proven by the current license 
situation regarding video receivers, e.g., the Farnsworth Co. which owns video 
receiver patents with basic claims has conveyed to RCA the right to sublicense 
its patents for the manufacture and sale of video receivers; it has but one 
receiver licensee, namely Zenith. However, Zenith is being sued by RCA for 
infringement of its video receiver patent. Thus, the reason why the Farns- 
worth Co. has this one receiver licensee is apparent. In other words if it were 
not for litigation with RCA, Zenith would obtain a license from RCA alone 
because it could then use both RCA and Farnsworth patents at substantially 
the license fee it pays Farnsworth. Another example is the Bell System com- 
panies—other than RCA which holds the right to sublicense Bell System video 
receiver patents, as well as the right to manufacture and sell video receivers 
under said patents, they have but one licensee, namely, the Farnsworth Co. 
However, this company is also licensed by RCA, which has the right to license 
all Bell System video patents. Thus, the Farnsworth license under the Bell 
System patents to manufacture and sell video receivers is a duplication of its 
KCA license and has no purpose. Further examples are GE and Westinghouse; 
each has obtained one licensee to manufacture and sell videe receivers under 
its patents since it gave RCA the right to license others, namely Philco, but 
Philco has an RCA receiver license which includes GE and Westinghouse 
patents. 


“FM Transmitters Complying with Transmission Standards for FM Broadcast 
Stations or for Aural Transmitters of TV Broadcast Stations 


“Patent situations.—RCA has the right to sublicense for the manufacture and 
sale of aural transmitters for TV broadcast stations the FM transmitter patents 
of the Bell System patent holding companies, G.F., EMI, Wire Radio, Inc., Loewe 
Radio Co. Ltd., Radio Patents, Inc., Philips, Murphy Radio Ltd., Emerson Radio 
& Phonograph Co., Aveo Manufacturing Co., Raytheon, National Union Radio 
Corp., Remco Electronic, Inc., Sadir-Carpentier, Amalgamated Wireless, Ine., 
and a few patents owned by individuals. It has the same right as to the patents 
of these companies and individuals for transmitters for FM broadcast stations 
except the Bell System patents. 
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“RCA reported in use for the manufacture of aural transmitters for TV 
broadcast stations sublicensed patents as follows: 17 improvement patents, 6 
patents with broad claims, and 5 patents with basic claims. Regarding transmit- 
ters for FM broadcast stations, RCA reported in use eight sublicensed patents 
comprising four improvement patents, two patents with broad claims, and two 
patents with basic claims.” 

“Regarding the patents RCA owns, it reported in use 26 patents applicable 
to both transmitters for FM broadcast stations and transmitters for the aural 
side of TV broadcast stations. These patents comprise 15 improvement patents, 
9 patents with broad claims, and 2 patents with basic claims. 

“Summing up, RCA has to offer licensees that desire to manufacture aural 
transmitters for TV broadcast stations 32 improvement patents, 15 patents with 
broad claims, and 7 patents with basic claims. To licensees who wish to manu- 
facture and sell transmitters for FM broadcast stations it has to offer 11 improve- 
ment patents, 8 patents with broad claims, and 7 patents with basic claims. 

“It should be here noted that regarding FM transmitter patents for the aural 
side of TV broadcast stations, RCA is in a position to license substantially all 
FM transmitter patents now in use except those owned by Major Armstrong. 

“Armstrong reported four of his patents now in use for transmitters for FM 
broadcast stations; he claims, of course, that transmitters for the aural side of 
TV broadcast stations also utilize his inventions. However, as of January 1, 
1949, no one had applied to Armstrong for a license to construct such transmitters 
under his patents. 

“The only FM transmitter patents other than those owned by Major Arm- 
strong which were reported in use and RCA does not have the right to sub- 
license comprise one improvement patent owned by Du Mont Laboratories and 
one improvement patent owned by Philco. 

“Regarding transmitter patents for FM broadcast stations RCA has one other 
competitor than Armstrong in the business of licensing others to manufacture 
and sell such transmitters. This competitor is the Bell System patent holding 
companies; they reported in use for FM transmitters 13 improvement patents, 
4 patents with broad claims, and 3 patents with basic claims. These patents 
constitute what the Bell System patent holding companies have to offer licensees 
for the manufacture and sale of transmitters for FM broadcast stations, as well 
as transmitters for the aural side of TV broadcast stations. 

“As previously noted in this report Armstrong has pending against RCA and 
NBC a complaint charging infringement of his FM patents in their use and in 
the manufacture and sale of wide band FM broadcast transmitters for any 
purpose. 

“Licensing situation.—As shown above, those engaged in maintaining a patent 
structure in the FM transmitter broadcast field are Major Armstrong, the Bell 
System patent holding companies, and RCA. These patent holders compete in 
the licensing of others to manufacture and sell transmitters for FM broadcast 
stations and transmitters for the aural side of TV broadcast stations. 

“According to Major Armstrong he does not license manufacturers of FM 
broadcast transmitters; instead he licenses the broadcaster, i.e., the person who 
uses the transmitters. Armstrong did not reveal whom he has authorized to 
manufacture FM broadcast transmitters under his patents. However, he had 
licensed as of July 29, 1948, 232 persons each holding at least one authorization 
from the FCC to construct and operate an FM broadcast station. As noted 
above Armstrong has no licensees to manufacture and sell or to use FM trans- 
mitters for the aural side of TV broadeast stations. 

“The Bell System has licensed nine companies to manufacture and sell FM 
broadcast transmitters under its patents. Substantially all of these lecensees 
are engaged in the manufacture of FM broadcast transmitters and one namely, 
G.K., also manufactures and sells broadcast transmitters for TV broadcast sta- 
tions which include the aural side for such stations. 

“RCA had, as of January 1, 1949, seven transmitter lecensees engaged in the 
manufacture and sale of transmitters for FM broadcast stations. Two of these 
companies were engaged in manufacturing transmitters for TV broadcast sta- 
tions and thus utilize RCA patents for the aural side of such transmitters. 


“FM Receivers for FM Broadcast Stations and for the Sound Transmissions of TV 
Broadeast Stations 


“Patent situation.—In the field of licensing others to manufacture receivers 
for FM broadcast stations and receivers for the aural side of TV broadcast 
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stations, RCA has but one competing patent holder, namely, Major Armstrong. 
More specifically, RCA either owns or has the right to sublicense all FM receiver 
patents in use for the purposes just mentioned except the FM patents owned by 
Armstrong. RCA has the right to sublicense others under the patents of the same 
companies it has the right to license others to manufacture and sell FM trans- 
mitters for the aural side of TV broadcast stations. These companies were 
noted above under the patent situation as to FM transmitters for the aural side 
of TV broadcast stations. 

“Regarding sublicensed patents for FM broadcast receivers RCA reported in 
use 13 improvement patents, 7 patents with broad claims, and 2 patents with 
basic claims. These patents are owned as follows: Bell System, two patents 
with basic claims, two patents with broad claims, and five improvement patents; 
G.E. one improvement patent and one patent with broad claims; Philips seven 
improvement patents; Westinghouse one patent with broad claims, and Arthur 
Slepian one patent with broad claims. 

“Regarding its own FM receiver patents RCA reported five patents in use 
comprising two improvement patents, two patents with broad claims, and one 
patent with basic claims. Thus, RCA has to offer its licensees for the manufac- 
ture of receivers for FM broadcast stations or for the aural side of TV broadcast 
stations 15 improvement patents, 9 patents with broad claims, and 3 patents 
with basic claims. 

“Major Armstrong reported in use five of his patents for FM broadcast receivers, 
comprising one improvement patent, three patents with broad claims, and one 
patent with basic claims. As noted in connection with FM transmitters Arm- 
strong has pending against RCA and NBC an infringement suit based on the 
unauthorized use of his FM receiver patents. 

“Tt should be noted that Hazeltine reported one of its FM receiver patents in use 
and Philco reported eight of its FM receiver patents in use. The Hazeltine patent 
is directed to an arrangement for making a receiver unit perform a twofold 
service, i.e., single-carrier frequency signal translating stage is used as a limiter 
when receiving FM and as an amplitude-modulation when receiving AM. Ob- 
viously, this patent is not essential to FM receivers. 

“The eight FM receiver patents owned by Philco are improvements in rectifiers 
and antivibration devices, radio coil supports, etc. and not necessary in the 
construction of FM receivers, i.e., alternatives are available in each case. It will 
therefore be seen that neither Hazeltine nor Philco is in any way a competing 
patent holder to RCA or Armstrong in the field of licensing others to manufacture 
and sell FM broadcast receivers simply because neither has patents of any 
importance. 

“Licensing situation.—As of August 1, 1948, Armstrong had 26 FM receiver 
licensees. Each of these Armstrong licensees also holds a receiver license under 
RCA patents, except two, one of which is Zenith now in litigation with RCA. 
Since the report on RCA receiver licensees is as of January 1, 1949, it may be 
this remaining FM receiver manufacturer also has an RCA license at this 
time. 

“ROA reported that as of February 1949, 59 of its receiver set licensees were 
engaged in the manufacture of FM broadcast receivers.” 

In section XXIII of the August 15, 1959, report above (pp. 84 to 92) the patent 
adviser reached the conclusion that RCA’s 1947 purchase of the right to sub- 
license the Farnsworth video receiver patents constituted a violation of the 
antitrust laws, primarily because, such purchase killed further competition in 
in the business of licensing others to manufacture and sell receivers capable 
of accepting and reproducing black and white video program transmissions of 
TV broadcast stations licensed by the FCC. In section XIX of the August 15, 
1949, report (pp. 92-96) it is suggested, that because of the possible antitrust 
violations revealed, a copy of the report be sent to the Attorney General pur- 
suant to policy of the Commission’s letter-report of February 25, 1949. to the 
chairman of the Senate Committee on Interstate and Foreign Commerce.” 





, * The Commission did not hear the patent adviser on his Aug. 15, 1949, report, until late 
in September 1951, However, Mr, Samuel Flatow of the Antitrust Division of the Depart- 
ment of Justice, early in 1950 interviewed the patent adviser as to reasons for the shortage 
of inexpensive rM receivers and gained knowledge of said report: by letter dated May 16, 
1950, Mr. Underhill, Acting Assistant Attorney General, requested a copy of the report. 
iv letter dated June 14, 1940, the Commission sent to Mr. Underhill a copy of the Aug. 15, 
1949, report, and also copies of the patent adviser’s reports dated Ang. 13, 1949, and Mar. 
18, 1949, with the statement that the latter reports constituted antecedents of the Aug. 15, 
1949, report, 
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In section XIX of the August 15, 1949, it was recommended that the Coi- 
mission request RCA “to furnish an abstract of each pending patent applica- 
tion covering inventions on TV broadcast transmitters or receivers which it owns 
or has the right to sublicense together with power to inspect each such applica- 
tion by Commission personnel.” In this connection the report stated that a 
memorandum was being submitted “as to additional reasons the Commission 
should call for pending TV patent applications covering inventions on trans- 
mitters or receivers which RCA or any other party to the TV hearing owns or 
has the right to sublicense.” On September 1, 1949, the Commission issued a 
notice in the proceeding on technical standards for color transmissions, docket 
8736 et al., calling upon the parties to the proceeding to file certain information 
respecting their related pending patent applications—see page 102 post. 


CHAPTER III. FCC 1949-50 PROCEEDINGS IN DOCKET 8734 ET AL. ON TECHNICAL STAND- 
ARDS FOR COLOR AND BLACK AND WUITE TRANSMISSIONS OF TV BROADCAST STA- 
TIONS WAS ENLARGED TO REVEAL (1) INVENTIONS CLAIMED IN iSSUED PATENTS OR 
DISCLOSED IN PENDING PATENT APPLICATIONS THEN BEING USED FOR FM AND TY 
BROADCAST TRANSMITTERS OR RECEIVERS; (2) INVENTIONS PATENTED OR DISCLOSED 
IN PENDING APPLICATIONS LIKELY TO BE USED IN TRANSMITTERS OR RECEIVERS 
FOR THE TV BROADCAST COLOR TRANSMISSION SYSTEMS PROPOSED; AND (3) THE 
FORCE AND/OR EFFECT OF RCA’S TV PATENT STRUCTURE AND RELATED PRACTICES 


Introductory 


It appears that the patent adviser’s report of August 15, 1949, mimeo 
839537 (see p. 93, supra), revealed sufficient proofs to cause FCC to enlarge its 
1949-50 proceedings respecting teclinical standards for TV broadcast stations 
to include as information for the record related patented and unpatented in- 
ventions of the parties to the proceedings, as well as their respective licensing 
practices and agreements respecting said inventions. The matter of patents 
was not permitted as an issue in said proceedings. However, it appears that 
the further proofs revealed respecting RCA’s monopoly in the business of licens- 
ing others to manufacture and sell TV and FM broadcast receivers, its patent 
practices respecting technical standards for FM and TV broadcast services, and 
its control of the manufacture and sale of receivers for such services, caused 
FCC to state in its report on the proceeding: 

“During the hearing evidence was introduced to show the patent position which 
is held by RCA in the television field, and one of the parties urged the Commis- 
sion to repeat the RCA system in order to encourage competition and avoid 
monopoly. The Commission recognizes that if a monopolistic patent position 
exists in the radio field it would tend to discourage fundamental research by 
other companies and would tend to foster concerted action on the part of the 
patent licensor and its licensees, which could result in control of receivers sold 
to the public. * * * If the Commission should find that a monopolistic situation 
does exist or such a situation could develop, appropriate proceedings can be 
instituted under the antitrust laws or the Commission can seek from Congress 
legislation to prevent the building of monopolistic patent structures in the radio 
field or both.” 

It further appears that subsequent to the above FCC report (September 1, 
1950) the force and/or effect of RCA’s patent licensing structure or pool caused 
TV broadcast receiver manufacturers who were RCA patent licensees to boycott 
an FCC proposal for technical standards for bracket tuners whereby to provide 
for sale to the public receivers compatible with both the black and white and 
color transmissions permitted under the FCC report of September 1, 1950. This 
action of RCA and its licensees caused public interest injury, in that the tech- 
nical standards promulgated by FCC for color transmissions were never given 
an adequate trial before being discontinued. The same action constituted a 
patent misuse stemming from the force and/or effect of RCA’s practices and 
patent licensing structure in the TV broadeast field. 


FCC extends its requirements for information in docket 8736, et al., to issued 

patents and pending patent applications of the parties to the proceeding 

sy notice released July 11, 1949, the Commission consolidated the proceed- 
ing in docket 8976 with the proceedings in dockets 8736, 8975, and 9175. The 
July 11, 1949, notice withdrew prior notices issued in docket 8736 and S975, 
and it set up procedure for the consolidated proceeding referred to herein as 
docket 8736, et al. Pursuant to Commissioner Hyde’s direction (p. 83, supra), 
under paragraph 14(a) of the July 11, 1949, notice, information as to issued 
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patents was required from the parties in the proceeding but not in a form to 
eonstitute a patent issue as follows: 

«* * * Any person filing comments who owns or has the right to sublicense 
U.S. unexpired patents with claims directed to or covering operations or equip- 
ment specifically called for by the transmission standards proposed herein, 
or which are proposed by other persons during this proceeding, shall file a state- 
ment on or before the opening date of the hearing or such later date as the 
Commission may by order provide, showing (i) the number of each such patent, 
and (ii) the pertinent claims therein.” 

After hearing the patent adviser on his memorandum of August 25, 1949 
(mimeo 39702), respecting its legal authority for requiring information as to 
inventions of the parties to the consolidated proceeding (docket 8736, et al.) 
on standards for color transmissions of TV broadcast stations, the Commission 
on August 31, 1949, adopted a proposed notice which issued on September 1, 
1949, requiring such information to be filed by each party.” The notice reads: 

“1. On July 11, 1949, the Commission issued a Notice of Further Proposed 
Rulemaking in the above-entitled proceedings (FCC 49-948) (14 F.R. 4483). 

*aragraph 14(a) of this notice requests patented information as follows: 

“*‘Any person filing comments who owns or has the right to sublicense 
U.S. unexpired patents with claims directed to or covering operations or 
equipment specifically called for by the transmission standards proposed herein, 
or which are proposed by other persons during this proceeding, shall file a 
statement on or before the opening date of the hearing of such date as the 
Commission may by order provide, showing (i) the number of each such patent, 
and (ii) the pertinent claims therein. 

“2. The Commission’s Notice above in paragraph 15 further states: 

“*The Commission reserves the right to require the presentation of evidence 
on any matter pertinent to this hearing by any person, whether or not such 
person has filed a statement or comments.’ 

“3. In order to complete the patent information called for above, and in order 
to provide the Commission with current technical developments as to television 
broadcast systems and equipment, it is deemed necessary that the Commission 
have knowledge of inventions relating to television transmitters or receivers 
for either monochrome or color transmissions, described and claimed in patent 
applications now pending in the U.S. Patent Office which any person who is 
a party to this hearing either owns or has the right to sublicense. Accordingly, 
section 14(a) of the Commission’s Notice of Further Proposed Rulemaking of 
July 15, 1949, is hereby amended by adding to paragraph 14(a) of said notice 
the following: 

“*Any person a party to this hearing who owns or has the right to sublicense 
inventions relating to television transmitters or receivers for either mono- 
ehrome or color transmissions which are described and claimed in one or more 
patent applications now pending in the U.S. Patent Office shall file with the 
Commission an abstract of each such pending patent application, setting forth 
the Patent Office filing date and serial number of the application and a brief 
statement of the purposes of the invention and the devices or operations claimed 
therein. Also each abstract shall be accompanied by a power to inspect the 
related pending patent application at the U.S. Patent Office by the Commission’s 
Acting Chief Engineer (John A. Willoughby) or his nominee. These abstracts 
and powers to inspect must be filed on or before the opening date of the hearing 
or such later date as the Commission may by order provide.’ 

“4. In order that the inventions disclosed in accordance with the above 
may be protected similarly to the protection given by the U.S. Patent Office as 
to pending patent applications, the Commission and its personnel will, if 
requested by the parties filing abstracts and powers to inspect, maintain con- 
fidential the information gained through such abstracts and powers to 
inspect.” * 


Like with the requirement for information as to issued patents this notice did not 
constitute a patent issue in the proceeding. However, under par. 15 of the July 11, 1949, 
notice testimony was permitted as to the patent filings of the parties under either notice. 

*On Feb. 24, 1950, the Commission adopted and released a notice establishing further 
procedure for safeguarding the inventions disclosed in the pending applications called 
for by the subject notice to overcome objections raised by RCA and others. 
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The patent situation respecting technical standards for color or black and white 
transmissions as revealed by the filings of the parties to the proceeding, 
docket 8736, et al, under notice of July 11, 1949: 


Pursuant to the request of FCC Chairman Coy, in a memorandum to the 
General Counsel dated March 27, 1950, a report of the Patent Adviser on March 
31, 1950, was forwarded (mimeo 48419) for the information of the Commis- 
sion which analyzed the responses of the parties to the Commission’s notice 
in doeket 8736, et al. of July 11, 1949, respecting information as to issued 
patents and its notice of September 1, 1949, as amended by notice of February 
24, 1950, respecting information in pending patent applications of the respective 
parties to the proceeding.® The parties who filed information as to their 
respective patents and pending patent applications were: Bell Laboratories 
for the Bell System companies; Color Television, Inc.; CBS; Du Mont Labor- 
atories; Paramount Pictures, Inc.; Phileo; RCA; and Westinghouse. There 
were three color systems proposed as follows: (1) the field sequential system 
(CBS); the line sequential system (Color TV, Inc.) ; and the dot sequential 
system (RCA). In addition, the then existing FCC technical standards for 
black and white transmissions of TV broadcast stations were proposed for TV 
stations operating on UHF channels. 

Regarding the technical standards proposed, the above March 31, 1950, report 
stated : 

“3. Respecting proposed transmission standards upon which the above notices 
were based, it should be first noted that the Commission in its July 11 [1949] no- 
tice (paragraph 5) proposed current TV standards for monochrome TV stations 
operating on UHF channels. It should be further noted that each of the three 
proponents of color television broadcast systems proposes the use of these same 
standards except in the case of the system proposed by CBS which requires some 
changes. In brief, the dot sequential and the line sequential color systems 
proposed by RCA and CTI respectively, are compatible with current trans- 
mission standards for monochrome stations, and no changes are necessary, 
while with the field sequential color system proposed by CBS the line frequency 
of current standards must be changed from 525 to 405, the frame frequency 
from 30 to 48 and the field frequency from 60 to 144.” 

Regarding the application of the patents reported as to the black and white 
(monochrome) and color systems proposed, the March 31, 1950, report stated: 

“7. As indicated above the proposed standards involved for the color trans- 
missions are the Commission’s present transmission standards for monochrome 
TV stations because they form the basis of each of the three color systems 
proposed, plus the additional standards proposed by CBS and CTI for their 
respective systems. Also, as noted above, if standards were adopted for the 
RCA system alone, additional standards defining the important characteristics 
of this system would likely be required. Thus all the patents noted by the 
parties responding to the Commission’s notice of July 11, 1949, are pertinent to 
proposed color standards.” 

The March 31, 1950, report summarized the issued patents reported as to the 
standards proposed as follows: 

“20. As shown above one Bell System patent has claims readable on the 
positioning of the visual carrier and the aural central frequency as specified 
by current standards Al, A2 and A3, which are also proposed for color. Also, 
two Bell System patents must be used for practicing two operations specified 
in current standards which are also proposed for color transmission, namely, 
maintaining the visual and aural carrier frequencies within close tolerance 
limits (current standard C4) and maintainifg black level (current standards 
All and A17) respectively. RCA has the right to sublicense Bell System 
patents. 

“21. RCA has one patent with claims readable on operations specified by cur- 
rent standard A5 and two patents with claims which read on the wave form 
specified by current standard A9. Current standards A5 and A9 are proposed 
for color. RCA also owns one patent covering the use of three separate scan- 
ning fields in color receivers or color transmitters and one patent covering the 
us of horizontal dot interlace for color transmissions. These two patents have 
claims that cannot be avoided for the uses stated. RCA also has a patent 
covering color phasing signals when used with a color wheel such as employed 


by CBS. 


2% This report did not cover the patent testimony made of record in these proceedings but 
only the responses filed to the FCC notices requesting patent information. 
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“99 None of the remaining parties reporting as to issued patents own or have 
the right to sublicense any patents covering operations or equipment specified by 
standards proposed for color, and none hold patents which must be used for 
practicing any proposed color standard. It can be also be said that any person 
desiring to manufacture and sell color transmitters which would radiate sig- 
nals in accordance with the standards proposed for any one of the three color 
systems being considered, must require a license under the patents RCA owns 
or has the right to sublicense. 

Respecting RCA’s position as to color receivers and issued patents the March 
31, 1950, report concluded : 

“97. Ina report entitled ‘Patents Being Used for the Manufacture of FM and TV 
Broadcast Transmitters and Receivers and Patent Licensing Respecting Same’ 
(Mimeo. 39537) forwarded to the Commission on August 15, 1949, for its execu 
tive agenda, it is shown that the patent situation as to TV receivers for trans- 
missions complying with the Commission’s current monochrome standards is 
such that a license must be obtained under the patents RCA owns or has the 
right to sublicense for the manufacture and sale of such receivers. This is based 
on the information furnished by several of the patent holding companies to the 
TV hearings and several other companies and individuals. Since each of the 
color systems proposed adopt the current standards with no change from a patent 
viewpoint, it can be said that in order to manufacture a color receiver for trans- 
missions of any one of the three color systems proposed, a license must be ob- 
tained under thepatents RCA owns or has the right to sublicense.” 

The March 31, 1950, report summarized the responses of the parties as to their 
respective pending patent applications as follows: 

“93. Bell Laboratories, Inc., filed 40 abstracts of pending patent applications. 
One of these applications covers improvements over the RCA ‘mixed highs’ sys- 
tem for simultaneous color transmissions. The remainder of the Bell applica- 
tions cover improvements relating to camera tubes, cathode ray tubes for re- 
ceivers, power tubes, antenna structures, circuits for removing picture distortion, 
synchronizing pulse circuits for color control of produced image, voltage di- 
viders, blanking circuits, and systems for reducing TV band width by discarding 
detailed information. RCA has the right to sublicense these Bell System in- 
ventions. 

“24. Du Mont Laboratories stated it did not have any patent applications pend- 
ing which describe and claim inventions upon which operations or equipment 
specified in proposed standards for color could be based. Dr. Geer filed abstracts 
and powers to inspect two pending patent applications filed by him describing 
inventions relating to improvements of his color receiver screen. Don Lee filed 
abstracts and powers to inspect two applications relating to improvements for a 
Single-image type cathode ray tube suitable for the reproduction of color images. 
John M. Poole filed an abstract of one application on improvements for special 
type of phase modulation, and TV California filed two applications on dual tele- 
vision pickup and transmission circuits, 

“25. Philco filed 45 patent application abstracts and powers to inspect the 
same. One of these applications covers an interlaced dot system utilizing a burst 
of high frequency energy during each horizontal banking interval for synchro- 
nizing sampling pulse generator (same as RCA uses in its color system). 
Another covers a method of sampling which differs from that used by RCA. 
The remaining applications disclose imprévements to tuners, modulators, elec- 
tron ray deflectors, stabilizers, signal levelers, electronic suppressors, antenna 
system for TV received cabinet, projection screens, and an electronic television 
pointer. 

“26. RCA filed 45 abstracts of pending applications. They did not file powers 
to inspect but stated that the applications may be examined at RCA’s Washing- 
ton office. These applications cover RCA’s dot interlace color system; the use 
of mixed highs in the RCA color system; the use of mixed highs and sequential 
color dot sampling ; a system for converting three-color information to two-color 
for subsequent use in a color receiver, or an adaptor for use with present black 
and white receivers; the use of horizontal interlace by controlling sample oscil- 
lator through a training edge of the horizontal pulse; phasing signal for dot 
interlace and color consisting of a burst of the sampling frequencies on the back 
porch of horizontal blanking pulse; and improvements on amplifiers; receiver 
projection systems; beam alining systems; image control; gain control; and 
television receiver and transmitter circuit improvements.” 
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FCC permits cross-examination of witnesses to the proceedings in docket 8736 
et al. respecting patents and related matters 

The FCC hearings in docket 8736 et al., began September 26, 1949; they termi- 
nated on May 26, 1950. The FCC patent adviser attended all the hearings when 
testimony was being adduced which related in any way to proposed technical 
standards; he also attended all color TV broadcast demonstrations during the 
proceedings in and about Washington, D.C. Early in 1950 the Commission 
granted him permission to cross-examine witnesses of the parties who had filed 
information as to their respective patents and pending patent applications under 
the notices of July 8, 1949, and September 1, 1949. Following the permission 
above the patent adviser requested that General Sarnoff and Mr. Coe (former 
Commissioner of Patents), as well as Dr. Engstrom, of RCA, be produced for his 
cross-examination. Through these witnesses the RCA material obtained by letter 
requests for the August 15, 1949 report, supra, was collated with the filings under 
the July 8 and September 1, 1949, FCC notices and made of record. The same 
procedure was followed during the cross-examination of witnesses of the other 
patent holding parties to the proceedings. RCA witnesses, as well as those of 
the other parties, were required to supplement their patent filings to the July 
11, 1949, FCC notice where believed necessary for complete disclosure of the 
patented or unpatented inventions involved in the manufacture and sale of trans- 
mitters or receivers for TV or FM broadcast stations operating pursuant to 
proposed technical standards for black and white or color video transmissions, 
or operating pursuant to existing technical standards for frequency modulated 
sound transmissions of either TV or FM broadcast stations. 


FCC releases its first report on proceeding for standards for color transmissions 
of 1V broadcast stations, docket 8736 et al.; it tentatively adopted standards 
for the CBS field sequential system 

On September 1, 1950, the Commission issued its first report on the proceed- 
ings in docket 8736 et al.; it proposed to adopt standards for color transmissions 
required for the CBS patented field sequential system. The Commission proposed 
to the TV receiver manufacturers on the same day to hold final adoption of such 
standards open until they advised FCC whether they would join in proposals 
and the adoption of tuning bracket standards in future receivers whereby field 
sequential color transmissions could be received in black and white. All the 

TV receiver manufacturers, except two who were being sued for patent infringe- 

ment by RCA, were RCA patent licensees. The response to FCC’s proposal of 

tuning brackets in TV receivers was definitely negative.” On October 10, 1950, 

the Commssion made final its adoption of standards for TV broadcast color trans- 

missions pursuant to the CBS field sequential system. RCA and one of its TV 
receiver licensees carried the matter of negativing the FCC adoption of the CBS 
field sequential color system as standard for color transmissions of TV broadcast 

stations to the U.S. Supreme Court; on May 28, 1951, said Court (341 U.S. 412) 

confirmed the validity of the FCC decision standardizing the CBS field sequential 

color system, and the right of FCC to enforce said standards. 


FCC report of September 1, 1950, docket 8736, et al., notes possible force and/or 
effect of RCA’s monopolistic patent control as to 1V broadcast receivers 

Since patent issues were not permitted in any of the FCC notices for hearings 
in docket 8736, et al., no findings could be made upon the patent evidence of 
record. However, the lack of patent issues did not prevent the Commission stat- 
ing what it believed the possible force and/or effect of RCA’s monopolistic patent 
control on TV broadcast receivers, if such existed, as well as the results thereof, 
and remedies therefor. These matters were set forth in paragraph 126 of the 
report, which reads: 

“During the hearing evidence was introduced to show the patent position which 
is held by RCA in the television field, and one of the parties urged the Commis- 
sion to reject the RCA system in order to encourage competition and avoid mo- 
nopoly. The Commission recognizes that if a monopolistic patent position erists 
in the radio field, it would tend to discourage fundamental research by other 
companies and would tend to foster concerted action on the part of the patent 
licensor ond its licensees, which could result in control of receivers sold to the 
public. However, on the record in these proceedings we do not believe that we 


4° There were 36 replies: 27 of which were RCA licensees. Twenty-six of these licensece 
either said “No” or resisted in one way or another the idea of standards on receiver tuning 
tuning brackets proposed by the FCC. 
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are called upon to make a decision as to whether RCA does have a monopolistic 
position in the radio field, as urged by some, or merely one of leadership, as 
contended by RCA, because the decision as to whether the RCA system should 
or should not be adopted is based solely on a consideration of the sysetm on the 
merits. /f the Commission should find that a monopolistic situation does exist 
or such a situation should develop, appropriate proceedings can be instituted 
under the antitrust laws or the Commission can seek from Congress leyislation 
to prevent the building of monopolistic patent structures in the radio field, or 
hoth.”. [Emphasis supplied.] “ 

Patentwise, the standards adopted for color transmissions pursuant to the 
CBS system, followed the policy suggested in the May 24, 1939, report of the 
Television Committee (p. 22, supra), i.e., that the standards provided a broad 
operation patent basis and thereby ruled out future monopolistic patent control 
of transmitter or receiver equipment insofar as concerned CBS patents on the 
field sequential System alone. The patent adviser’s memorandum-report of 
March 31, 1950, advised the Commission of the foregoing fact ; it stated: 

“* * * In brief, none of the CBS patents contains claims which would read 
upon standards other than such as are hecessary for defining the specific meth- 
ods of operation or equipment needed for the field sequential color transmissions 
proposed by CBS. None of the proposed standards specify operations or equip- 
ment upon which claims of CBS read.” 


Patent adviser proposes resubmission to manufacturers the matter of TV re- 
ceiver bracket standards 

On August 5, 1952 the patent adviser sent forward to the FCC Patent Commit- 
tee (Commissioners Bartley and Jones) a memorandum for the general agenda 
proposing that the Commission resubmit to the TV broadcast receiver manufac- 
turers the matter of a hearing on tuning bracket standards for TV broadcast 
receivers proposed by its Second Notice of Further Proposed Rule Making (FCC 
50-1065) in docket 8736 et al. (see p. 116, supra). The memorandum was 
never sent forward. No action was taken by the FCC in the matter of the 
bracket standards proceeding proposed in 1950 until February 16, 1956, when it 
adopted a report and order (docket 8736 et al.) terminating said proceeding 
which was released February 20, 1956. 

The patent adviser’s memorandum above for the general agenda listed the 
following points in support of resubmitting the matter of hearings on tuning 
bracket standards: 

“(a) The U.S. Supreme Court on May 28, 1951, in the case of RCA ct al. v. 
N.S. & CBS, 341 U.S. 412, ruled that the Commission has power to enforce its 
current technical standards for color transmissions by the TV broadcast sta- 
tions it may license for such operation ; 

“(b) To date no standards have been proposed in lieu of the current techni- 
cal standards for color TV broadcasting finally adopted by the Commission on 
October 10, 1950; 

“(c) There is no national defense restriction on the use of materials for pro- 
viding ‘brackets’ in TV receivers of the type required under the above Commis- 
sion proposal of September 1, 1950 (docket 8736 et al.) ; 

“(d) Most of the TV receiver manufacturers who hold patents have incorpo- 
rated ‘tuning strips’ or have developed suitable attachments which can be em- 
ployed for receiving programs of UHF TV broadcast stations and thus making 
their receivers sold to the public compatible with the transmissions of such 
Stations; 

“(e) TV receiver manufacturer know that ‘brackets’ can be incorporated in 
the TV receivers now being built at small cost; they also know that such 
‘brackets’ are within patents owned or controlled by RCA and thus should be 
within their respective RCA TV receiver licenses without appreciable increase 
in royalties; 

“(f) The TV receiver manufacturers know that by making their receivers 
compatible to color transmissions under the Commission’s technical standards 
would constitute a boon for them in the eyes of the buying public for the reason 
that it would make the sets purchased compatible to all program transmissions 
allowed under the Commission’s technical standards and channel allocations 
(VHF or UHF); 


41The FCC members were: Coy (Chairman), Walker, Hyde, Webster, Hennock, Jones, 
and Sterling. There were no dissents as to par, 126. 
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“(g) RCA and its TV receiver licensees, who hold TV receiver patents, con- 
stitute the major manufacturers of TV broadcast receivers, and they may wish 
to accept the Commission’s ‘bracket’ proposal at this time in order to erase the 
fact of their concerted action in 1950 in refusing to include ‘brackets’ and thus 
better their situation under the instant grand jury investigation of the Depart- 
ment of Justice involving RCA and substantially all of said patent holding 


licensees.” 


CHAPTER IV. FURTHER PROOFS OF RCA PATENT LICENSING MONOPOLY AND PATENT 
MISUSES REVEALED BY RECORD OF 1949-50 PROCEEDINGS ON TECHNICAL STANDARDS 
FOR TV BROADCAST STATIONS, DOCKET 8736, ET AL. 


Introductory 

The further proofs revealed by the 1948-50 proceedings in docket 8736, et al., 
go to RCA’s monopoly in the business of patent licensing others to manutacture 
and sell FM and TV broadcast receivers, aid the patent misuses supported by 
its patent licensing structure, namely, (1) control of industry recommendations 
to FCC respecting technical standards for FM and TV broadcast stations; (2) 
abandonment of research by others to RCA in the broadcast fields; and (3) 
RCA indirect control of the manufacture and sale of FM and TV broadcast 
receivers. 

The patent adviser’s November 3, 1950, report on patent phases of the pro- 
ceedings in docket 8736, et al., specifies six RCA practices which he says, 
jointly or severally, constitute patent misuses. It is equally true to say that 
the six practices severally and/or jointly go to build and maintain a patent 
pool or structure which yields to RCA a monopoly in the business of licensing 
others to manufacture and sell FM and TV broadcast receivers, and that said 
patent pool or structure in turn supports the three patent misuses above specified. 
Patent adviser’s report to FCC on RCA’s TV broadcast patent practices as 

revealed by the record of proceeding in docket 8736, et al. 

This report comprises 48 pages of text with an annex consisting of 39 sup- 
plementary findings based on testimony and data made of record in said pro- 
ceedings, and each finding supporting one or more of six misuses defined by the 
report. The report was forwarded to the members of the FCC through the 
Office of the General Counsel by memorandum dated November 3, 1950 (Mimeo. 
56040). 

Paragraphs 53 to 62 below of the November 3, 1950, report define each of the 
six RCA patent misuses revealed and the effect thereof contrary to public in- 
terest, and footnote 21 to paragraph 61 states the overall purpose and/or effect 
of the six misuses: 

“53. RCA engages in several practices in its business of licensing others to 
manufacture and sell radio equipment which in each case constitutes a misuse 
of patents and is not in the interest of the public. That RCA engages in these 
practices is fully established by the TV hearing record being considered.” The 
practices are as follows: 

“(1) RCA does not convey the right to others to sublicense the patents 
it owns in any radio field. (See supplementary findings I, II, VIII, IX, X, 
XI, XVI, XVII, XVIIa, XVIII, XIX, XXII and XXXII. Also XXXIII, 
XXXIV and XXXV.) 

(2) RCA endeavors to conceal which of the patents it owns or has the 
right to sublicense are in use for the manufacture of radio equipment by 
itself or licensees. (See supplementary findings XXXVI, XXXVII and 
XXXVIII.) 

“(3) It is RCA’s practice to issue a standard form of license covering 
a unit or device for several uses, such as the receiver license which covers 
several types of receivers, and thus place the buyer of a license for the 
purpose of manufacture and sale of one type of receiver in such a position 
that he must pay royalties as a licensee for other types of receivers if he 
extends his manufacture to such, even though he believes RCA patents are 
unnecessary. (See supplementary findings XII, XIII, and XXX.) 





“19 For testimony and exhibits of TV hearing showing these practices, see supplementary 
findings attached as annex 1. The related supplementary findings are referred to under 
each of the practices listed. The related findings include results of practice in each case.” 
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“(4) It is RCA’s practice to continually study issued patents to obtain 
all rights necessary for itself and licensees to have complete freedom 
against infringement suits in the manufacture of radio equipment, and to 
give RCA ‘engineers and designers freedom to go on with the art without 
being halted or arrested or interfered with by other people’s patent rights’ 
(Sarnoff, R. 10124). (See supplementary findings V, VI, VII, XIV, XXI, 
XXIII, XXIV, XXV, XXVI, XXVII, and XXVIII.) 

“(5) It is the practice of RCA to utilize the power it obtains through 
patent control to direct and to control research and the design of original 
systems and circuits for use in the radio broadcast flelds. (See supple- 
mentary findings II, IV, VII, VIII, X, XI, XIV, XX, XXI, XXVII, XXIX, 

XXXII, XXXIII, and XXXIX.) 

“(6) It is the practice of RCA through its patent control and the power 
it obtains therefrom to dictate to the manufacturing industry the time 
and nature of the standards to be adopted for new broadcast services. (See 
supplementary findings XV, XIX, XX, XXI, XXII, XXIII, XXIV, XXV, 
XXVI, XXVII, XXIX, and XXXI. Also see footnote 21 to paragraph 61 
of this memorandum, ) 


“54. RCA practice (1) above is a misuse of patents because it is a device 
whereby competition in the field of licensing others to manufacture and sell 
radio equipment can be eliminated. The Farnsworth Co. patents afford a good 
illustration. This company, under the standards adopted by the Commission for 
monochrome television broadcast stations, on April 30, 1941, held patents that 
were necessary for transmitter operations required under the standards, and 
also necessary for constructing receivers capable of accepting picture signals 
from such transmitters. At the time the standards were adopted both RCA 
and the Farnsworth Co. were in the business of licensing others to manufacture 
transmitters or receivers under their respective patents. Several of the Farns- 
worth patents necessary for receivers were unexpired when RCA acquired 
(1947) from Farnsworth the right to sublicense its receiver patents. This elim- 
inated the Farnsworth Co. as a competitor to RCA in the field of licensing 
others to manufacture and sell monochrome TV broadcast receivers because no 
one would buy a Farnsworth license when he could get a license at substantially 
the same royalty from RCA which would cover the Farnsworth patents and 
the patent RCA owned or has the right to sublicense, particularly if the latter 
patents included patents necessary to the construction of TV receivers. 

“55. RCA’s practice not to convey the right to others to sublicense the patents 
it owns in any field for which it obtains the right to sublicense the patents of 
others, limits the persons from whom RCA buys such sublicensing rights to 
RCA for the sale of any improvement inventions made by them in the same 
field. As before shown, this practice of RCA causes the parties owning the 
patents to become RCA satellites as to future developments. 

“56. One obvious purpose of RCA’s practice (2) above, i.e., to withhold infor- 
mation respecting which of the patents it owns or has the right to sublicence 
are being used by itself and licensees, is to cloak the mass of patents it controls 
and thus avoid monopoly charges. In the ease of RCA, the withholding of 
such information will obviously assist RCA in coercing and intimidating manu- 
facturers and users of radio to acquire RCA licenses because RCA’'s mass of 
patents are overwhelming of the need of licenses if there is no knowledge as 
to those in use. 

“57. It appears from semiannual patent reports filed with the Commission 
by RCA that in 1940, or earlier, RCA began instructing its licensees not to mark 
the equipment they made and sold with the numbers of the patents used as re- 
quired under Rey. Stat. 4900 but to state in notice instead that patent numbers 
would be furnished upon request. RCA’s standard receiver licenses first in- 
cluded this instruction in 1940; RCA transmitters and miscellaneous apparatus 
licenses included it in 1942; and its radio receiver tube licenses and radio power 
tube licenses each included the same in 1946. Mr. Coe was unable to say just 
when the RCA initiated the practice of not marking the equipment it manu- 
facturers and sells with patent numbers. However, according to his testimony 
it began before he went with RCA which was July 1945 (R. 10980). In any 
event the practice is obviously intended either to cloak the mass of patents RCA 
controls or to coerce and intimidate manufacturers and users of radio and is a 
misuse of patents and not in the interest of the public. 

“58. Referring to RCA practice (3) above, it can have but one purpose, i.e., 
to help assure RCA’s monopoly in the business of licensing others to manu- 
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facture and sell radio equipment. RCA’s standard form of receiver license is 
cited as an example, and the manner in which it operates to cause a receiver 
licensee to pay royalties on types of receivers other than that for which the 
license was originally obtained is described. More specifically, the conventional 
or standard form of RCA receiver license covers three types of broadcast re- 
ceivers, namely, FM, AM, and TV. Basic patents on AM receivers have long 
ago expired, but this is not true with the TV receivers, particularly the video 
side. As heretofore shown, RCA either owns or has the right to sublicense all 
basic video receiver patents. Thus, if a manufacturer decided to enter the 
television receiver field and acquires a receiver license from RCA for that pur- 
pose and at a later date he decides to extend his manufacture to AM receivers, 
he would be bound to pay royalties on both the TV and AM receivers irrespec- 
tive of the fact that he might know RCA patents were not necessary for the 
manufacture and sale of the AM receivers. Thus again, RCA is engaged in a 
practice in connection with licensing the patents it owns or has the right to sub- 
license, which has the obvious purpose of extending RCA’s patent control beyond 
that which is actually covered by its patents. This is a misuse of patents and 
is not in the public interest. 

“59. Referring to RCA practice (4), obviously if RCA people continually study 
issued patents of the patented art relating to a particular equipment field such 
as TV transmitters or TV receivers with the purpose of obtaining rights neces- 
sary for providing complete freedom to itself and licensees against patent in- 
fringement, and to give RCA engineers and designers complete freedom for de- 
velopments, the result can only be a patent monopoly of that particular field. 
Consequently, this RCA practice can be said to constitute a misuse of patents 
not in the interest of the public. 

“60. RCA practice (5) above is fully explained in paragraphs 34 to 42 in- 
clusive of this memo, i.e., RCA employs its patent control to make satellites of 
its licensees who constitute manufacturers and patent holders in the field RCA 
has chosen such as television. The power to direct and control research and ini- 
tial design of systems and circuits in the radio broadcast fields has the definite 
function of permitting RCA to maintain its patent control in the radiobroadcast 
fields. This again is a misuse of patents and not in the interest of the public. 
In brief, it allows RCA, either through research or the acquisition of the right 
to sublicense patents, which is equivalent to purchase, to assure itself a domi- 
nant patent position in any one radio field, and through this power initiate sys- 
tems and circuits which are within the patents it controls for use by its 
licensees. 

“61. Respecting RCA practice No. 6, i.e., to dictate to the manufacturing in- 
dustry the time and nature of the standards to be adopted for new broadcast 
services, paragraphs 34 to 42 inclusive of this report also go to explain how 
the different types of RCA patent licensees become RCA-patent-satellites and 
for economic reasons look to RCA as to the time and nature of standards to be 
adopted for new broadcast services. In other words, RCA’s practice of pur- 
chasing the right to sublicense patents in any particular field, without parting 
with the right to sublicense its own patents in that particular field, not only 
places RCA in a monopolistic position of licensing others to manufacture and 
sell equipment in the radio field in question, but it also subjugates the patent 
owners to licensees of RCA and they must look to RCA to determine the time 
and nature of the standards to be adopted for new broadcast services because 
RCA is the only buyer of their future inventions in the same field.” 

The TV patent structure and monopolistic patent licensing business resulting 
from the RCA practices disclosed by the November 3, 1950 report 

As of January 1, 1949, RCA’s six practices, supra, had established a TV 
patent structure or pool of 1,800 unexpired patents which RCA either owned 
or held the unrestricted right to sublicense and retain royalties. Paragraphs 





“21 In summary, each of the 6 RCA practices above has for its overall purpose to assure 
RCA’s monopoly in its chosen business of licensing others to manufucture radio equip- 
ment, These practices have served their purpose completely in the TV receiver field. An 
example, not in the record of the TV proceedings for color standards for showing RCA’s 
own feeling as to its control of standards for new broadcast services, is found in agreements 
on file with the Commission between the RCA and three Italian companies, namely, Com- 
pagnia Generale, di Elettricita, Fabbrica Italiana Valvole Radio Elettricita and Fabbrica 
Italiana Magneti Marelli, dated Sept. 1, 1934, in which it was agreed ‘When television 
has been started by RCA in the United States of America on a regular as distinct from an 
experimental basis’ RCA would extend certain patent license rights to the Italian 


companies.” 
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43-52, below, of the November 3, 1950, report, reveals how RCA built this 
TV patent pool, and the small percentage of the massed patents used, for estab- 
lishing and maintaining a monopoly in the business of licensing others to man- 
ufactuve and sell TV broadcast receivers for stations licensed by FCC: 

“43. RCA is in the business of licensing others to manufacture and sell radio 
equipment under the TV patents it owns or has the right to sublicense. (See 
Sarnoft R. 10109 and Engstrom R. 7896-7898). The RCA-Victor division is in 
the business of manufacturing radio equipment. As of January 1, 1949, RCA 
owned approximately 900 unexpired patents having particular application to 
TV transmission and reception; it also held the right to sublicense approxi- 
mately 900 unexpired patents owned by others, which also have particular appli- 
eation to TV transmitters and receivers. (See Coe, R. 10981-10983). This 
makes ‘a total of 1,800 U.S. unexpired patents, applicable to the sound side or 
video side for television transmission or reception which RCA owns or has the 
right to sublicense. 

“44, As of July 27, 1950, RCA owned 54 unexpired patents being used by 
itself or licensees in the manufacture of video transmitters for TV monochrome 
and TV broadcast stations (FCC exhibit 414 and item 1 of RCA letter dated 
July 27, 1950). Of the same date RCA owned 67 unexpired patents which were 
being used by itself, or licensees in the manufacture of video receivers capable 
of accepting the transmissions of monochrome TV broadcast stations operating 
pursuant to the Commission’s standards for such stations. (See FCC exhibit 415 
and item 2 of RCA’s letter of July 27, 1950.) Also, as of July 27, 1950, 41 
unexpired patents which RCA can sublicense, but does not own, were in use 
by RCA or licensees in the manufacture of video side of monochrome television 
broadcast transmitters (see FCC exhibit 416 and item 3 of RCA’s letter dated 
July 27, 1950, and FCC exhibit 436) and of the same date 42 unexpired pat- 
ents, RCA can sublicense but does not own, were being used by RCA and 
licensees in the manufacture of the video side of monochrome TV broadcast 
receivers. (See FCC exhibit 417 and item 4 of RCA’s letter dated July 27, 
1950, and FCC exhibit 436. ) 

“45. RCA has the right to sublicense and retain royalties on the U.S. patents 
owned by the following companies for the manufacture of the sound side (FM) 
of TV broadcast receivers: Bell System patent holding companies; GE; West- 
inghouse; Grigsby-Grunow Co. and Century Lamp & Tube Co.; Short Wave and 
Television Corp.; Electrical and Musical Industries, Ltd. (England); Wired 
Radio, Inc.; Radio Patents Corp.; N. V. Philips; Murphy Radio, Inc., Limited 
(England) ; Combined Optical Industries Ltd. (England) ; Emerson Radio and 
Phonograph Corp.; Avco Manufacturing Co.; Farnsworth Television and Radio 
Corp. (now Capehart-Farnswo:th Corp.) ; Raytheon Manufacturing Co.; Na- 
tional Union Radio Corp.; Remco Electronic, Inc.; Pye, Ltd. (England); Ot- 
tico Neccanica Italiana (Italy); Sadir-Carpenter (France); Amalgamated 
Wireless, Ltd. (Australia) ; General Radio Co.; Pilot Radio Corp.; Products 
and Licensing Corp.; Garod Radio Corp.; National Company, Ine. and Trans- 
radio Internacional (Argentina). It also holds the same right in a number of 
cases, under one or more patents owned by individuals (see RCA exhibit 442-5). 
No other companies or individuals own important FM patents except Major 
Armstrong but the industry has decreed that his patents are not applicable 
to the sound side of TV broadcast receivers. (See footnote 15, p. 18 of this 
memo. ) 

“46. Respecting the video side of TV broadcast receivers (monochrome or 
color) RCA has its own patents, and holds the right to sublicense the video pat- 
ents of the receiver companies and individuals listed in paragraph 45. (See 
RCA exhibit 442-5). The only patent holding companies in the TV monochrome 
broadcast field from which RCA has not obtained the right to sublicense their 
respective patents are DuMont Laboratories, Phileo and Hazeltine Research. 
None of these companies hold patents necessary to the construction of receivers 
capable of accepting the video transmissions of monochrome TY broadcast sta- 
tions operating pursuant to the Commission's standards for such stations. (See 
pars. 35-37 of this memo. ) 

“47, Respecting the sound side (FM) of transmitters for TV broadcast stations, 
according to the Commission’s current standards for such stations, RCA has its 
own patents, and it also holds the right to sublicense the transmitter patents of 
the same companies and individuals listed in paragraph 45 except the transmitter 
patents of the Bell System companies. (See RCA exhibit 442-3 and Aug. 15, 
1949 patent report, pp. 80, 81.) Major Armstrong has FM patents on sound 
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transmitters but the industry deems his patents are not applicable to the sound 
side of TV transmitters. (See p. 21 of Aug. 15, 1949, patent report, par. 5.) 

“48. Respecting the video side of TV broadcast transmitters (monochrome or 
color) RCA has its own patents, and it holds the right to sublicense the TV trans- 
mitter patents (monochrome or color) of the companies and individuals listed in 
paragraph 45, except those owned by the Farnsworth Co., some of which fall 
into the necessary category. The only other companies holding TV patents for 
monochrome transmission or reception which RCA does not have the right to 
sublicense are DuMont Laboratories, Philco, and Hazeltine Research. None of 
these companies, however, hold any patent or patents necessary for the con- 
struction of such transmitters. (See 35-37 of this memo.) 

“49. According to RCA exhibit 442-7, as of May 15, 1950, there were 194 radio 
broadcast receiver manufacturers each holding an RCA standard receiver patent 
license of which 108 were engaged in making and selling receivers for TV 
broadcast stations. RCA exhibit 442-8 shows that on May 15, 1950, there were 
six companies building and selling TV broadcast receivers without an RCA license 
as follows: Zenith; DuMont Laboratories; Sightmaster Corp. and Transvision 
both at New Rochelle, N.¥.; Mars Electronics, Burbank, Calif.; and Roesch Co., 
Inc., Los Angeles, Calif. RCA’s semiannual patent report covering January 1, 
1950, to July 1, 1950, shows that the Mars Electronics and the Roesch Co. each 
has obtained an RCA standard receiver license. On June 1, 1950, DuMont Labora- 
tories settled its patent litigation with RCA and obtained an RCA standard 
receiver license. Transvision, Inc. manufactures kits for TV receivers for the 
Sightmaster Corp. Thus, according to RCA reports as of July 1, 1950, there 
were 2 companies without a license, namely, Zenith and Sightmaster, building 
and selling assembled TV broadcast receivers out of 114. RCA is now suing 
Zenith for infringement of certain television receiver patents it owns or has the 
right to license (RCA counterclaims in Zenith suit against RCA, civil action 983 
U.S.D.C. for Delaware). As far as known there has been no suit filed against 
Sightmaster Corp. 

“50. The fact that but 2 TV receiver manufacturers, out of 114, are resisting 
an RCA license appears to establish that RCA has a monopoly in the business 
of licensing others to manufacture and sell receivers capable of accepting the 
transmissions of TV broadcast stations operating pursuant to the Commission’s 
current standards for such stations. In other words, RCA has such a dominant 
position through the patents it owns or has the right to sublicense, which are 
necessary for the construction of both the sound and video sides of TV mono- 
chrome broadcast receivers, the manufacturing industry has conceded that a 
receiver license must be obtained from RCA before such receivers can be built 
and sold free of patent infringement. 

“51. According to RCA exhibit 442-6, as of May 15, 1950, RCA had two 
transmitter licenses namely, GE and RCA Victor Division engaged in the manu- 
facture and sale of video broadcast transmitters pursuant to the Commission’s 
monochrome standards for TV broadcast stations. Since May 15, 1950, DuMont 
Laboratories has become an RCA transmitter licensee. These three companies 
constitute the TV broadcast transmitter manufacturers. 

“52. RCA has but one competitor in the video broadcast transmitter field 
respecting licenses under necessary unexpired patents for such transmitters, 
namely, the Farnsworth Co. (See par. 48). GE and RCA Victor Division each 
has a license under the Farnsworth patents to make and sell video transmitters 
for TV broadcast stations. On the sound side of TV broadcast transmitters 
RCA has one competitor, namely, the Bell System companies. (See par. 5, p. 1 
of Aug. 15, 1949, patent report.) The industry does not recognize Armstrong’s 
FM patents as necessary for the sound side of TV transmitters. GE and RCA 
Victor each has a license under the Bell System FM patents.” 


RCA’s practices create satellites who abandon fundamental research and leave 
new broadcast service determinations to RCA 


Paragraphs 34 to 38, both inclusive below, of the November 3, 1950, report 
reveal the reasons for the abandonment of research and new broadcast receivers 
to RCA: 

“34. The extensive acquisition by RCA of the right to sublicense video pat- 
ents owned by others, shown in the preceding paragraphs, serves to spell out 
RCA’s extensive patent rights as to worthwhile video patents issued to date. 
These sublicensing rights are exclusive of the video patents RCA owns which 
are many. The companies from which the right to sublicense is acquired defi- 
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nitely become ‘patent satellites’ of RCA and of necessity follow RCA’s lead in 
research for new radio inventions. This is true because as heretofore shown 
these companies are limited to RCA for the sale of the right to sublicense the 
inventions they may make in the future in the same field. Thus, their research 
and developments are directed to the systems and equipment RCA determines 
upon for itself and its licensee-manufacturers. Likewise, the licensee-manu- 
facturers of RCA who depend entirely upon RCA for research and developments 
respecting the equipment they manufacture and sell become patent satellites 
of RCA and follow its instructions in the systems and designs laid down by 
the RCA laboratories. This is definitely true of the smaller receiver lhcensee- 
manufacturer. Some of these patent satellites at times, as stated by General 
Sarnoff, have ‘urged and pleaded and begged’ that RCA obtain sublicensing 
rights from others in order that they may be free from threatened infringement. 
(See R. 10293. ) 

“35. There is an additional type of RCA patent satellite, namely, companies 
which engage in research and build patent structures directed to systems and 
equipment RCA decides upon for its manufacture and sale and that of its 
licensees, but do not sell to RCA the right to sublicense their patents. Du Mont 
Laboratories, Philco, and Hazeltine research each fall into this category. In 
1942, Du Mont Laboratories sold RCA a limited license under its patent, for a 
limited period, for $100,000 and on J'une 1, 1950, it entered into a further agree- 
ment with RCA whereby it received about one-half million dollars for a limited 
license to RCA to manufacture and sell under its patents until 1954. Du Mont 
Laboratories also secured a waiver of infringement as to RCA patents for its 
manufacture of monochrome broadcast TV transmitters and receivers over the 
period from January 1, 1946, to June 1, 1950. None of the Du Mont Laboratories 
patents are necessary to RCA or its manufacturing licensees in the construction 
of monochrome broadeast transmitters or receivers. However, through the 
purchase of a limited license as of June 1, 1950, RCA obtained the dismissal of 
a Du Mont Laboratories suit seeking to invalidate a number of patents RCA 
owns or has the right to sublicense on the ground of antitrust violations, and in 
addition, Du Mont Laboratories became a regular patent licensee of RCA as to 
both TV broadcast transmitters and TV broadcast receivers on a royalty basis. 
Thus, Du Mont Laboratories should now become a better patent satellite of RCA. 

“36. In 1946 Philco sold RCA a limited license under its patents on a lump- 
sum royalty basis of $3 million payable over 8 years in equal amounts. Philco 
has always been a receiver licensee of RCA on a royalty basis. None of the 
Philco patents has been found necessary for the construction of the video side 
of TV transmitters or TV receivers. However, RCA claims Philco has sume 
important sound patents. Also, the RCA royalty payments to Phileo may 
include adjustments because of Philco’s license exchange agreements with GE 
and Westinghouse whereby it secures a license under their radio receiver pat- 
ents and thus does not need such a license which RCA’s conventional receiver 
license carries. 

“37. Respecting Hazeltine, RCA holds a license under Hazeltine patents to 
manufacture and sell; no patent belonging to Hazeltine has been revealed, either 
by the patent study resulting in the patent report to the Commission dated 
August 15, 1949, or by the AV record being considered, which is necessary for 
the manufacture of the video side of current TV broadcast transmitters or 
receivers. Hazeltine is endeavoring to get a patent position respecting RCA’s 
proposed dot sequential color system the same as is true of Du Mont Labora- 
tories and Philco which is one of the activities of this type of RCA patent 
satellite. 

“28. Summing up, respecting the matter of RCA and its satellites, in radio 
research, RCA assumes the leadership and its satellites follow. This is also 
true respecting new services to the public in the broadcast field. Respecting 
systems and equipment, RCA decides the systems and equipments which are to 
be made and sold by itself and its licensees and its patent satellites follow. 
This power to decide the trend of research and the systems and equipment the 
public is to have is what General Sarnoff calls leadership. (See R. 10292.) 
Obviously, through concerted action on the part of RCA and its patent satel- 
lites jurisdiction of the Commission to determine new broadcast services to the 
public can be usurped.” 
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RCA’s practice create patent dependents who in turn support FCC technical 
standards for TV broadcast services which best fit RCA’s patent structure 

In brief, these dependents result from RCA’s practices which establish and- 
maintain a patent structure or pool having the force and/or effect of creating 
licensees who, for economic reasons, sponsor or propose FCC technical standards 
which best fit RCA’s patent structure or pool. Proofs of this fact reside in 
the voting of RCA and licensees respecting industry recommendations of tech- 
nical standards for TV broadcast stations in 1940 (pp. 43-44, supra); in 1944 
(p. 73a, supra); and the matter of tuning bracket standards for TV color 
broadcast receivers in 1950 (p. 116, supra). The same voting constitutes proofs 
of the fact that when RCA and its patent licensees are sufficient in number to 
control industry voting as to technical standards recommended to FCC involv- 
ing patented equipment for any radio service, the recommendation will be that 
which best fits RCA’s patent structure or pool. 

The subserviency of RCA licensees is clearly explained by Colonel Lippin- 
cott’s testimony in the 1949-50 FCC proceedings, docket 8736 et al. Colonel 
Lippincott was a witness for one of the parties to the proceedings who proposed 
a TV color broadcast system, namely, the California Television, Inc. He quali- 
fied as patent attorney and radio engineer with extensive knowledge of RCA’s 
TV patent structure ; he testified (R. 11597-11598) : 

“Practically the entire industry is licensed under the RCA standards. The 
largest single broadcasting entity under multiple standards would determine 
the form of transmission and therefore by so determining the form of trans- 
mission would very largely determine what kind of receivers had to be made 
under that. Furthermore, the industry at the present time is largely dependent 
upon the RCA service organization in the design of its receivers, and under 
multiple standards I cannot imagine that the RCA service organization would 
give its licensees and competitiors information as to how to build receivers 
under a second set of standards. The weight of the organization in determining 
the standards would be overwhelming. 

“Question. Then, more briefly, you lay this to the RCA dominant patent posi- 
tion, is it, or what? 

“Answer. Very largely, due to the fact that its patent position and the way, 
which is doubtless very commendable, that it has used that patent position in 
giving the other manufacturers the information as to their designs, and so forth, 
naturally makes them subservient to RCA engineering standards.” 

General Sarnoff’s testimony in the FCC proceeding, docket 8736 et al., con- 
firmed the reasons RCA’s practices establish a monopoly in the business of 
licensing others to manufacture and sell radio equipment within its patent 
structure or pool. He testified (R. 10163-10165) : 

“The CHAIRMAN. I will ask General Sarnoff a question: Without regard to 
any agreement which you have, other than the fact that you do have a patent 
structure in which you have certain rights to sublicense under patents held by 
others, is it a fact that such a patent structure by RCA tends to discourage 
the separate purchase of patent rights or the rights to use patents on an individual 
basis? 

“The Witness. No, it is not a fact; and licensees are free, or manufacturers 
are free, to go to the respective owners of these patents, and obtain licenses from 
them directly, and they have done so in a number of instances. 

“The CHAIRMAN. I understand that, but my question is, isn’t there a tend- 
ency to go to the patent pool or the patent structure operated by RCA because of 
the commodity involved and the convenience involved in buying the license 
rights there of the patents owned by RCA, and those where RCA has the right 
to sublicense rather than to—— 

“The WITNESS. Yes. 

“The CHAIRMAN. Go out in the field and secure the rights from a large num- 
ber of people who own patents or have rights to sublicense? 

“The WItNEss. The same situation exists there as exists in any other eco- 
nomic operation. It is more economical for them to get a license under the 
group of these patents than to deal individually in a number of instances, al- 
though they are free to do so. 

“In addition, if I may amplify that answer, they receive from the RCA not 
merely a license under these patents, but they receive service from its license 
industry laboratory which, I am sure, a number of the licensees themselves 
would testify before you has been of great commercial and financial benefit 
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to them, and that is especially true in the field of television where we called 
all our licensees in, and even though our contracts did not require it, we showed 
them our line operations, our plant operations; we gave them samples, we gave 
them blueprints, we gave them diagrams; we sent engineers to their factories, 
and we permitted them to send engineers to our factories, to learn how to make 
these television receivers when they first started, and to put them on the market. 

“Now I do not want to argue the legal aspects of it, but I should not like 
the record to leave any implication that I am apologetic for that structure. 
Rather, I take great pride in it, and I think it has been of great benefit to the 
American people, to the manufacturers, to the industry and, of course, to the 
RCA itself. 

“The CHAIRMAN. General, just to be sure that there is no misunderstanding, 
is your answer then that while there is no restriction upon anyone as to where 
they go to get their patents, the rights to use the patents, it is to their economic 
interest and, therefore, the operation of the RCA patent structure does tend to 
force the purchase of it—‘fore’ is not a good word—does tend to develop the pur- 
chase pattern through the RCA structure rather than through the individual who 
owns it, insofar as you have the rights to sublicense it, is that correct? 

“The WirTngess. It is correct, with a few word modifications; it tends to en- 
courage people to come to the RCA because it is to their advantage to do so; 
although even under those circumstances there have been, and there are, those 
who, regardless of that economic advantage, have gone to the patent owners 
directly, and have secured licenses from them.” 


CHAPTER V. RCA PATENT MISUSES RENDERED STERILE CBS SYSTEM FOR COLOR TRANS- 
MISSIONS OF TV BROADCAST STATIONS STANDARDIZED BY FCC IN 1950; RCA AND NBC 
SEEK TO SUBSTITUTE THEIR SYSTEM ; INDUSTRY FOLLOWS WITH PROPOSAL OF SIMI- 
LAR SYSTEM PATENTWISE, AND FCC ADOPTS HANDSOFF POLICY AS TO PATENT ISSUES 
OR CALLING FOR INFORMATION TO DETERMINE PATENT SITUATION UNDER SYSTEM 
PROPOSALS 


Introductory 
The title of this chapter is a sufficient introduction of the matters treated. 


RCA and NBC seek FCC approval of their system for TV broadcast color trans- 
missions in lieu of CBS system made standard in 1950 


On June 25, 1953, RCA and NBC filed a petition for substituting their system 
and technical standards for color transmissions of TV broadcast stations; they 
claimed the CBS system was rendered sterile. This was correct in that RCA 
and its TV receiver patent licensees had so decreed in 1950 when refusing to 
promote standards for the receiver tuning brackets which would make receivers 
capable of accepting and reproducing CBS system color in black and white, and 
thus be compatible with both types of transmissions. In other words, the force 
and/or effect of RCA’s patent structure and its related practices has served to 
stay TV color until RCA developed and offered its own system on which it held 
extensive patent rights as was revealed by the 1949-50 TV patent investiga- 
tion conducted by FCC in connection with its proceedings on technical standards 
for TV broadcast stations, Docket 8736, et al. (See pp. 111-114 supra.) 

Prior to the RCA-NBC 1953 petition for replacing the CBS color system for 
color transmissions of TV broadcast stations the FCC believed the patent situa- 
tion was, in part responsible for rendering the CBS system sterile. Commis- 
sioner Walker, Chairman, by direction of the Commission, in answer to the late 
Senator Tobey’s question “What is there that is preventing color broadcasting 
now ?”’ included in his reply the following (see FCC reply letter of March 23, 
1953) : 

“Finally the Commission has given consideration to the possible effect of the 
patent situation in the television broadcast field on the unavailability of color 
equipment. (Par. 126 of the Commission’s first report on the 1949-50 color 
hearings, docket 8736 et al.) 

“Pursuant to the Commission’s policy adopted February 25, 1949 (see Pike 
& Fischer RR, vol. I, pt. 3, p. 91:125), we have from time to time provided the 
Department of Justice with studies made by our staff respecting this television 
patent situation. In 1952 the Justice Department initiated a grand jury investi- 
gation to determine, in part, whether the failure to produce color equipment 
involved violations of the antitrust laws. On January 19, 1953, the gran? jury 
authorization was rescinded but the Department of Justice indicated that its 
investigation would be continued.” 
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Chief of FCC Broadcast Bureau (Curtis B. Plummer) submits memorandum 
(color information memo No. 5) to Commission members on “Pertinent back- 
ground from Commission patent files in connection with RCA color TV 
petition” 

This memorandum was dated July 21, 1953 (Mimeo 92912) ; the introduction 
and summary read: 
“Tntroduction 


“1. The subject memorandum seeks to supply pertinent background with 
respect to the patent aspects of the RCA petition. The material set out within 
has been obtained from examination of the Commission’s patent files, and in 
particular, the first and second 1949 patent reports and the 1950 patent report. 
It should be emphasized, however, that this memorandum does not purport to 
either summarize or set out all the major points of the very comprehensive 
patent studies contained in the Commission files. 


“Summary 


ise 


2. In summary, the following facts stand out: 

“(a) Through research, purchase, and sublicensing agreements, RCA has 
acquired a patent pool of 1,800 patents as to which it can license others to 
manufacture and sell TV broadcast equipment; as of July 27, 1950, 229 of 
these 1,800 patents were being used by RCA or its licensees for the manufacture 
of TV monochrome receivers. 

“(b) Patent control of TV transmitter equipment complying with operation 
or equipment requirements specified by the Commission’s standards is divided 
between RCA and Farnsworth; RCA, however, dominates this field because it 
is in a position, in view of its sublicensing rights with respect to many other 
important patents owned by other companies, to offer a wider selection of im- 
provements or developments to prospective licensees than is possible on the 
part of Farnsworth. 

“(c) Because RCA, since its outlay of $2,500,000 to Farnsworth in 1947 for 
sublicensing rights, either owns or has the right to sublicense all important 
patents now in use in the field of TV set manufacture, it has no competitor with 
respect to licensing others to manufacture and sell TV sets. 

“(d) Due in large measure to its patent policy, RCA’s position in the manu- 
facture of television equipment is dominant and would appear to involve serious 
monopoly questions, especially in view of its practice, as illustrated by the 
1947 Farnsworth agreement, of acquiring sublicensing rights with respect to 
practically all important radio patents. 

“(e) Because of the prior color TV proceeding, there has been a thorough 
disclosure of the RCA patent structure as of July 27, 1950; several exhaustive 
Staff studies of the material disclosed have been made and presented to the 
Commission. 

“(f) Full information on the Commission’s patent studies and on the patent 
evidence adduced in the color proceeding was given Justice in 1951-52. Justice 
thereupon embarked on a complete investigation which included the institution 
of the New York grand jury proceeding; the latter proceeding was dissolved 
on January 19, 1953, by Attorney General McGranery, who asserted that while 
the Department's investigation would still continue, he had withdrawn authority 
to use criminal process because civil litigation appeared more appropriate.” 


Patent adviser proposes patent issues for proceedings in RCA—NBC petition for 
substitute color TV broadcast system and technical standards therefor 

On July 21, 1953, the patent adviser submitted for FCC television agenda 
memorandum (Mimeo 93132) proposing patent issues for proceeding to consider 
the RCA-—NBC TY color proposal as follows: 

“1. To determine the patent situation respecting transmitter or receiver video 
equipment operations required under the Commission’s current standards for 
black and white and/or color transmissions of TV broadcast stations; 

“2. To determine the patent situation respecting transmitter or receiver video 
equipment operations required by the standards proposed by the RCA-NBC 
petition for color transmissions of TV broadcast stations in lieu of the Com- 
mission’s current standards for color transmissions of such stations. 

“3. To determine whether the 1,800 unexpired U.S. patents relating to tele 
vision RCA either owned or held the right to sublicense as of January 1, 1949, 
or RCA’s agreements and its practices pertaining to the acquisition of the right 


mee oot 


in = eh OD 


= -_ -— 


dum 
ack- 
TV 


tion 


vith 
thin 
1 in 
Ort. 
t to 
sive 


da 


er 


or 


— 


REGULATORY COMMISSIONS AND AGENCIES 2491 


to sublicense 900 of said patents, as well as RCA’s practices in licensing patents 
for the manufacture and sale of TV broadcast receivers (sound and video), and 
its activities since January 1, 1938, respecting transmission standards for TV 
and FM broadcast stations, have in any way influenced the withholdings of TV 
proadcast receivers from the market with tuning ‘brackets’ proposed by the 
Commission’s notice of September 10, 1950, Docket 8736, et al., for making such 
receivers compatible with color transmissions of TV broadcast stations when 
operating pursuant to the Commission’s current standards for such transmis- 
sions ; i.e., receive such transmissions in black and white.” 

The patent adviser’s July 21, 1953, memorandum comprised 25 pages of text 
and 4 annexes; he took the position that under Commission policy set forth in its 
letter report of February 25, 1949, to the chairman of Senate Commerce Com- 
mittee (pp. 88-90, supra) and section 303(e) of the Communications Act, the 
FCC was dutybound to include the proposed patent issues in the proceeding re- 
quested by the RCA-NBC petition. In the same connection he also pointed out: 

“There are other reasons which make it necessary that the Commission know 
the current patent situation respecting RCA’s dot sequential color system pro- 
posed in lieu of the field sequential system. During the 1949-50 proceeding, 
Docket 8736, et al., which resulted in the adoption of the field sequential color 
system as standard, the parties were required to furnish abstracts of their re- 
spective pending patent applications with claims directed to equipment required 
for operations specified in the standards proposed. A staff memorandum to the 
Commission dated March 31, 1950 (Mimeo 48419) showed that Phileo and the 
Bell System companies each had pending patent applications on inventions which 
were closely related to some of the operations required in the RCA dot sequential 
system. Thus, RCA’s patent control as to the equipment specified in the sub- 
stitute operations proposed for color transmissions may not be complete as is 
generally believed. If true, this fact should be given consideration in weighing 
the bias factor of RCA’s proofs supporting the substitute standards proposed. 

“Doubt of the completeness of RCA’s patent control respecting its dot se 
quential systems which the substitute transmission standards call for is again 
raised by statements appearing on page 2 of the June 27, 1953, issue of the Tele- 
vision Digest on the RCA—NBC petition as follows: 

“<There’s plenty of controversy over who contributed what to the system. 
RCA feels system is almost entirely its own development, giving credit only to 
Hazeltine for “constant-luminance” contribution. Some NTSC members feel that 
RCA is deliberately ignoring major contributions by others. 

“‘This may well presage long and bitter court fight over patents, the opening 
gun of which was fired recently by GE (vol 9:24), of which Dr. Baker is a 
vice president.’ 

“The GE court matter to which the above statement refers, is the recent 
‘Motion for Constructive and Enforcement of Decree’ filed by GE in the U.S. 
District Court for Delaware (In Equity 793) asking the court to hold that the 
A-1 argument expiring December 31, 1954 (which was permitted under the 1932 
consent decree in the antitrust suit of the Department of Justice against GE, 
Westinghouse, RCA, A.T. & T., W.F. Co., Inc., and a number of other radio 
patent holding companies) does not continue RCA’s right to sublicense GE 
‘radio patents’ after the termination of the agreement, nor continue RCA’s right 
to sublicense GE radio inventions covered by patent applications filed before 
the termination of the agreement or patents issuing upon said applications. In 
a supporting affidavit to the motion, W. R. G. Baker, vice president after re- 
ferring to GE’s recent research developments and resulting inventions in the 
electronic fields including color television, states that ‘Delay occasioned by con- 
fusion, doubt and misunderstanding over the terms of the single most significant 
licensing relationship in the industry—that arising out of the 1932 consent 
decree involving RCA, Westinghouse, and General Electric—not only directly 
affects those three companies, but also all companies which have any licensing 
relationships with any one of the three.’ [Emphasis supplied.] 

“The above statements of Dr. Baker, as well as the statements published in 
the Television Digest, and the patent situation found to exist in the 1949-50 
proceeding (Docket 8736; et al.) as to RCA’s dot sequential color system, 
definitely indicate the likelihood that long drawn out patent litigation may 
ensue to establish the rights of the parties involved should the dot sequential 
color system be made standard. This would likely tie up the manufacture 
and sale of transmitters and receivers required by the operations specified 
in the standards proposed for said system. Thus, another cogent reason for 
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issues to determine the patent situation respecting RCA’s dot sequential system ; 
i.e., the fact that litigation may hold up the manufacture and sale of dot sequen- 
tial transmitters or receivers mitigates against swapping present standards for 
field sequential color transmissions for the substitute standards offered by 
the RCA-NBC petition.” 

Paragraph 53 of patent adviser’s July 21, 1953, memorandum summarizes the 
reasons for the proposed patent issues as follows: 

“The fact set forth in this memorandum as to RCA’s monopolistic patent 
control respecting broadcast receivers for black and white transmissions, plus 
the facts set forth respecting the influence of such patent control in industry’s 
recommendations of transmission standards for TV broadcast stations, plus 
the Commission’s request of November 23, 1951, to the Department of Justice 
to consider antitrust action against RCA, leave no question of doubt but that 
patent control has played a big part in the withholding of color program broad- 
casts since such broadcasts were authorized in 1950. The same facts also show 
that said RCA receiver patent control has played a big part in determining the 
type of TV broadcast receivers that were sold to the public since 1946. Because 
of this patent control background, it is believed that the Commission is duty 
bound, by virtue of its authority to determine transmission standards for TV 
broadcast stations, to include issues in its notice for the proceeding requested 
in the RCA-NBC petition for determining the patent situations which are 
presented by the RCA-NBC proposal; i.e., to substitute for the Commission’s 
1950 standards for color transmissions, standards for RCA’s patented dot 
sequential system. Also, because of the fact that RCA’s monopolistic patent 
control as to the manufacture and sale of TV broadcast receivers for black and 
white transmissions, established in 1947 and since maintained, is in conflict 
with the antitrust laws, and repugnant to public interest, plus the fact that by 
requiring standards with broad operational ‘patent bases,’ a repetition of such 
patent control as to either color transmitters or color receivers, can be avoided, 
the Commission is doubly duty bound under section 303(e) of the Communica- 
tions Act to include suitable patent issues in its notice of the proceeding requested 
by the pending RCA-NBC petition for determining the patent situations presented 
by said petition. It is submitted that the patent issues set forth in annex A 
of his memorandum are adequate for determining said patent situations.” 


Chief of Broadcast Bureau files memorandum (mimeo 93188) for FCC special 
TV agenda on “recommendations with respect to the patent question in 
color rulemaking proceedings 


This memorandum opposed patent issues in proceeding on the substitute color 
system proposed by RCA and NBC. After considering the “legal basis’ and 
“policy aspects” of such issues the memorandum concluded (pp. 7-8) as follows: 

“With this as background, we turn now to the question of whether RCA’s 
patent structure or industry position should be an issue in the forthcoming 
proceeding. One basic fact developed in color information memo No. 5 (mimeo 
92919) is particularly pertinent here: 

“Full information on the Commission’s patent studies and on the patent 
evidence adduced in the color proceeding was given Justice in 1951-52. 
Justice thereupon embarked on a complete investigation which included the 
institution of the New York grand jury proceeding; the latter proceeding 
was dissolved on January 19, 1953, by Attorney General McGranery, who 
asserted that while the Department’s investigation would still continue, he 
had withdrawn authority to use criminal process because civil litigation 
appeared more appropriate. 

“Thus, with respect to RCA’s present patent and industry position, the Com- 
mission, by referring these matters to Justice, discharged its statutory duties. 
Justice, through its continuing investigation is ‘on top of’ this situation and no 
useful purpose would be served by any further Commission study at this time. 
Therefore, the sole question left is whether a grant of RCA’s color petition 
would so strengthen RCA’s industry position as to give it a clear monopoly in 
the broadcast manufacturing field. With respect to this, two observations may be 
made: 

“(1) This problem—RCA’s obtainment of monopoly position through a 
grant of its color petition—is necessarily based on conjecture and this is a 
poor basis for present consideration ; it is only after adoption of the system 
and operation thereunder that such monopoly power could be detected; 

“(2) Should such monopoly result, the applicability of the Commission’s 
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statement in its prior color decision still holds, namely, ‘* * * appropriate 
proceedings can be instituted under the antitrust laws, or the Commission 
can seek from Congress legislation to prevent the building of monopolistic 
patent structure in the radio field, or both.’ 


In view of these considerations, it is the opinion of the Chief, Broadcast Bureau, 
that RCA’s possible patent or industry position after adoption of its proposed 
system should not be an issue here. 

“(d) It is believed, because of the background to the filing of the subject 
petition, that no issue should be included directed to determining whether the 
persons or organizations holding essential patents on the proposed system will 
either license those patents at a reasonable royalty or will supply the devices 
covered by the patents to the industry. While it is obviously proper for the 
Commission, in considering whether to adopt a particular system, to inquire after 
such information, two countervailing considerations should be noted. First, 
the possibility in the instant circumstances that the essential patents or devices 
covered by such patents will not be available throughout the industry is ex- 
trerrely remote; RCA, which has consistently followed the practice of licensing 
all its patents, asserts that it has expended $26 million in developing the pro- 
posed system; the members of NTSC have undoubtedly spent millions more. It 
is inconceivable that these funds have been consumed without full knowledge 
and assurance that the proposed system will be available for manufacture on 
an industrywide basis. Second, in order for the Commission to determine 
whether the essential patents will be available, it would be necessary to have 
a full patent inquiry, with all its consequent consumption of time and expense. 
Balancing the theoretical desirability of obtaining the information against the 
combined factors of the time and expense entailed and the practical certainty 
that assurance on this score is not needed in view of the circumstances, the 
Chief, Broadcast Bureau, believes that no issue directed to such patent data 
should be included at this time. In this connection, it is pointed out that should 
the Commission, either because of the comments received or solely upon its own 
determination, decide at some later date that such information is desirable, an 
appropriate issue could be inserted.” 


FCC refuses patent issues for the proceeding to determine whether RCA system 
should be substituted for CBS system for color transmissions of TV broad- 
cast stations 

The July 25, 1953, issue of the “Television Digest With Electronics Reports” 
indicated that FCC would not consider patents in a proceeding on substitute color 
system and standards for TV broadcast stations; on page 2, the next to last 
paragraph stated: 

“But none of this patent jockeying is likely to interrupt FCC’s consideration 
of new system. Commission’s attitude is this: If these fiercely competitive 
manufacturers can agree on a system, it is our job to approve it if it’s good. If 
there are patent squabbles, surely we can rely on the parties to take care of 
their own interests in the courts and with the Justice Department. Our job is 
to pick the best system, not to adjudicate patents.” 

The memorandums of the patent adviser and Chief of Broadcast Bureau re- 
specting patent issues in proceeding on RCA-NBC proposal for substitution 
of their system and standards for color TV broadcasts were presented to the 
Commision on August 6, 1953; the recommendations set forth in the August 5, 
1953, memorandum, supra, of the Chief of the FCC Broadcast Bureau were 
adopted. The Commissioners were Hyde (Chairman), Webster, Sterling, Hen- 
nock, Doerfer and Bartley.” 


NTSC files its petition for FCC proceedings on substitute system and standards 
for color transmissions of TV broadcast stations 

The RCA-NBC petition, supra, stated (par. 2) “These standards have been 
approved by the NTSC”; paragraph 8 stated “Petitioners believe that the present 
field sequential color television standards based upon an incompatible color 
television system are sterile and that their continuance is not in the public 
interest.” 

On July 21, 1853, NTSC filed with FCC its proposed technical standards for 
color transmissions of TV broadcast stations in substitution of the CBS system 





“ Beginning in July 1952 the patent adviser served under the FCC Patent Committee, 
1.e., two Commission members ; on June 28, 1954, this Patent Committee was dissolved and 
| functions of the patent adviser were again placed under the Office of the General 

ounsel. 
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and standards adopted by FCC in 1950. Phileo, GE, and others filed petitions 
in support of the NTSC proposal. The Philco petition (pars. 6-9) pointed out 
that the component parts of the proposed system were jointly and severally 
the work of itself, GE and Hazeltine, and that one phase of operation was pri- 
marily based on Bell System expired patent No. 1,769,920. By letter dated 
July 22, 1953, RCA filed with FCC a revised wording of its first proposed 
standards for bringing same in line with those proposed by NTSC. On August 7, 
1953, the FCC issued a notice (docket 10637) instituting rulemaking proceedings 
on the adoption of a substitute system and standards for color transmissions 
of TV broadcast stations. Pursuant to FCC previous determination the notice 
contained no patent issue.“ 


FCC Chairman refuses Department of Justice request for information as to 
patent holdings respecting substitute standards for color transmissions of 
TV broadcast stations being considered in docket 10637 

On October 1, 1953, Assistant Attorney General Stanley N. Barnes wrote FCC 
Chairman Hyde as follows: 

“As the Commission is aware, the Antitrust Division has for some time been 
investigating possible violation of the antitrust laws in the manufacture of 
radio and television and related electronics equipment. The Commission has 
cooperated with the Division by supplying it with staff reports and information 
reflecting the patent holding positions of various manufacturers in relation to 
commercial monochrome and color television standards established by or pro- 
posed to the Commission. 

“We note that the Commission’s notice of proposed rulemaking in docket 
10637, dated August 6, 1953, indicates that it contemplates proceedings to deter- 
mine whether new signal specifications for commercial color television broad- 
casting should be adopted. 

“Tt will be much appreciated if you will make known to the Division the 
nature and extent of all patent holding positions which may read upon any 
proposed new color television standards which you consider, in order that we 
may determine whether patent positions reading on the new standards have 
antitrust implications. This should not be interpreted as a request that the 
Commission undertake an investigation to determine whether or not the anti- 
trust laws are being violated.” 

On December 1, 1953, FCC Chairman Hyde wrote Assistant Attorney General 
sarnes as follows: 

“T have your letter of October 1, 1953, relating to the study the Antitrust 
Division is making into the possible violations of antitrust laws in the manu- 
acture and sale of radio and television equipment. In your letter you refer to 
the Commission’s outstanding notice of proposed rulemaking looking toward the 
adoption of transmission standards for color television broadcasting and state 
that it would be appreciated if the Commission would make known to you the 
nature and extent of all patent holding positions which may read upon any 
proposed new color standards considered by the Commission. 

“In order to supply patent information such as that apparently contemplated 
by your letter, it would be necessary for the Commission to make a special patent 
inquiry, either as part of a special investigation or in the pending rulemaking 
proceedings, before your request could be satisfied. However, it is not presently 
contemplated that, as a part of the pending rulemaking proceedings, the Com- 
mission will seek special information with respect to the patent rights relating to 
the proposed new compatible color standards. Nor do we understand your letter 
as suggesting that we should initiate a special patent investigation separate from 
the pending color proceeding. 

“The present proposal has been sponsored jointly by the National Television 
Systems Committee (MTSC), an organization comprehending practically all of 
the principal companies engaged in manufacture and development activities in 
the television field and by a number of individual companies represented on the 
NTSC. No other competing system meeting the minimum requirements of the 
Commission for consideration has been presented in opposition to the NTSC 
proposal and none of the many comments which have been received by the Com- 
mission with respect to the proposed system has suggested either that there are 


48The Oct. 5, 1953, issue of “Broacasting—Telecasting”’ on p. 5, par. 3, stated as 
follows: “Efforts of William Bauer, FCC patent counsel. to inject patent issue into color 
TV proceedings have proved futile. FCC majority reportedly feels there’s no justification 
for scrutiny (1) because no manufacturer has raised question; (2) because Department of 
Justice functions in that field; (3) because no case has been made.” 
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any patent considerations which the Commission should consider before deter- 
mining whether the proposed color transmission system should be approved, or 
which indicate in any way that the proposed standards have been drafted in a 
manner so as to favor the patent claims of any one person or group to the disfavor 
of others. Under these circumstances, the Commission has felt that there is no 
factor which, from the standpoint of the exercise of the Commission’s regulatory 
authority, would warrant the inclusion of any patent issue into the pending pro- 
ceeding or warrant the Commission in delaying its determination as to whether 
the proposed system should or should not be adopted in order to first secure 
detailed patent information of the type referred to in your letter. 

“J wish to assure you that the Commission will continue to make available to 
the Antitrust Division all information which may be of interest to it in carrying 
out its responsibilities of which we may become aware in the course of our 
activities and otherwise to cooperate with the Department in carrying out our 
mutual responsibilities. Moreover, the Commission is extremely interested in 
your pending investigation in the field and would appreciate being kept informed 
of the continuing developments therein.” 

FCC adopts NTSC substitute technical standards for TV color broadcasts 

On December 17, 1953, FCC issued its report and order in docket 10637 adopting 
the substitute technical standards for color transmissions of TV broadcast sta- 
tions recommended by the NTSC. The Commissioners were Hyde, Chairman; 
Wester: Sterling; Bartley; Hennock; Lee; and Doerfer. Thereafter, the patent 
adviser abandoned patent issues in proceedings on technical standards for radio 
services including broadcasting for determining the patent situation as to the 
standards proposed. Instead, he made studies for detecting patent misuses being 
practiced, in connection with FCC technical standards for radio services including 
AM, FM, and TV broadcasting. The material used for these studies comprised 
the records of FCC proceedings on technical standards, U.S. Patent Office records, 
and the semiannual patent reports filed by the Bell System companies and RCA 
beginning in 1942 under FCC letter directives (see p. 50, supra). 

None of the FCC or Patent Office records provide current information as to 
patents in use for transmitter or receiver equipment manufactured and sold for 
operations required for the communication services regulated or authorized by 
FCC. Such information is necessary for determining patent control which in 
turn is needed for ascertaining patent misuses. Therefore, the patent adviser 
gave his efforts to obtaining an FCC patent rule for ascertaining patents in use 
and also for codifying the letter directives being used for semiannual patent 
reports. 

Based upon the 1949-50 procedures in docket 8736, et al., respecting the develop- 
ment of the RCA patent misuses in the TV broadcast field, the patent adviser, 
after 1953, as an interim measure until patent rules were promulgated, urged that 
the following steps be taken in proceedings on technical standards: 

“(1) Require each party to a proceeding to provide the Commission with a list 
of the unexpired patents it owns or controls with claims it believes are directed 
to operations or equipment required for standards proposed ; 

(2) Require each party to the proceeding to file powers of attorney giving a 
designated member of the FCC staff the right to inspect in the U.S. Patent Office 
pending patent applications it owns or controls which describes and claims oper- 
ations or equipment required by standards proposed ; 

“(3) Require the FCC to redraft proposed technical standards which may be 
submitted for adoption to avoid, if possible, operational requirements which are 
covered by existing unexpired patents, or covered in claims which will likely be 
granted by the U.S. Patent Office in any of the pending patent applications owned 
or controlled by the parties to the proceeding.” 


CHAPTER VI. RCA TAKES ACTION TO ASSURE A PATENT LICENSING STRUCTURE WHICH 
WILL YIELD A MONOPOLY OF THE BUSINESS OF LICENSING OTHERS TO MANUPACTURE 
AND SELL FM AND TV BROADCAST RECEIVERS, AND WHICH WILL SUPPORT PATENT 
MISUSES IN THE FM-TV FIELDS UNTIL 1960 OR LONGER 


Introductory 
The title of this chapter is sufficient introduction to the matters treated therein. 


RCA sets January 1, 1960, as the new termination date of its package licenses 
with option to extend for 5 years 

During 1953 and 1954 RCA issued package licenses with termination date 

December 31, 1959, and 5 years extension option to licensee. RCA’s package 
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licenses and number of licensees in each case as of January 6, 1955, are shown 
in table below : 


Number 
0. 

Package license licensees 

De nn nna wc mesibaen anes agamieteneesecamiieetoen 177 
I senses sroneo er cnprvharpaanerenmigtaesghenmusseren cess 172 
Electron tubes, transistors, and semiconductor rectifiers___.._.._._...----- 43 
Nee ne nn nn an sa sarce cama iepmapurquinsaee ete aaminceone 11 
saver Saresnrinrhnnesstiewntue-aratabertpmaesim 12 
Radio tubes—transmitting and power types___---_-----_-_-----_-------- 6 
Transmitters and semiconductor rectifiers....-..........__.......-.--..- 11 


“Status of so-called cross-licensing agrcements between the telephone group 
(A.T. & T. and W.E. Co., Inc.) and the radio group (GE, Westinghouse, and 
RCA), a8 of January 1, 1955” 

This is the title of the FCC patent adviser’s informational report to the Com- 
mission dated April 8, 1955 (mimeo 18353). The report shows that the right of 
RCA to sublicense and retain royalties of certain Bell System patents and GH 
and Westinghouse patents, matches the termination dates of RCA’s 1953-54 
package licenses. The introduction and summary of the patent adviser’s April 
8, 1955, report reads: 

“Introduction 


“1, The cross-licensing patent agreements between the telephone group and the 
radio group entered into in 1920, as modified in 1926, and as further modified in 
1932 under court consent decrees, have received the interest of Congress, of the 
Federal Trade Commission, of the Department of Justice, and of this Commis- 
sion. Since ‘the 1932 agreements’ consummated under court consent decrees 
were, according to provisions of said agreements, scheduled to terminate Decem- 
ber 31, 1954, it is believed that the Commission would be interested in knowing 
the present status of said agreements, particularly since, insofar as known, no 
replacement agreements have been made between the parties. In order to fully 
acquaint the Commission with the situation which presently exists as to those 
patent agreements between thte telephone group and radio group, it is believed 
necessary to brief the background of the 1920, 1926, and 1932 agreements, and to 
also briefly refer to interpretations of said agreements made by Federal agencies 
and courts. In addition, it is thought necessary to review the activities of the 
companies with respect to replacement agreements, and the actions taken by them 
fur providing themselves with interim patent licenses and privileges or rights 
under the patents within the cross-licensing agreements. The subject memo- 
randum also shows the relationship of the pending antitrust complaints of the 
Government which involve these cross-licensing agreements. 


“Summary 


“2. A summary of what are believed to be the major points of the subject 
memorandum follows: 

“(a) The telephone group (A. T. & T. and W. FE. Co., Inc.) believed that the 
1920 cross-licensing agreements gave them patent control in the manufacture 
and sale of radio transmitters, operation of radio stations, and wire facilities 
for such stations. This view was changed by the 1924 decision of the referee 
in arbitration. Thereafter (1926) the telephone group gave up the broadcast- 
ing business; they surrendered the thought of being the sole manufacturers of 
broadcasting transmitting equipment, and gave their attention to making the 
furnishing of ware facilities for broadcast stations an exclusive Bell System 
function. 

“(b) RCA was organized to engage in the radio business. In 1920, GB 
and Westinghouse owned or controlled patents of vital importance to radio; 
they wished to enter the radio equipment manufacturing field. Between 1919 
and 1924 RCA entered into agreements with all companies owning patents con- 
sidered important to the radio art under which it became the selling company 
for practically all radio devices to be sold to the public. During 1929 RCA 
began the licensing of others to manufacture radio equipment. 

“(c) The Government’s 1930 antitrust suit against the telephone group and 
the radio group brought about the substitution of nonexclusive patent rights 
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for exclusive patent rights in the so-called cross-licensing agreements. Under 
‘the 1932 agreements’ (pursuant to court consent decree) RCA received the 
right to sublicense all radio patents owned by GE and Westinghouse, and it re- 
ceived the right to sublicense the AM, FM, and TV broadcast receiver patents, 
and the TV transmitter patents, owned by the Bell System companies. ‘Through 
these sublicensing rights and its own patents, RCA became the licensing core in 
the radio broadcast field, particularly as to receivers. 

“(d) In 1939, through its report to Congress on the telephone industry, under 
Public Resolution No. 8, 74th Congress, the FCC revealed that the Bell System 
companies had more than trebled their patent holdings over the years since the 
cross-licensing agreements came into being in 1920. The report showed that, 
as of January 1, 1935, the Bell System companies owned 9,255 patents and were 
licensed under more than 6,000 patents; it revealed that the Bell System com- 
panies were engaged in practices having for their specific purpose the denial 
of licenses to others for the manufacture and sale of telephone or telegraph 
equipment; it recommended legislation for establishing power in the Commis- 
sion to require the Bell System companies to license their patents at reasonable 
royalties when in the public interest. 

“(e) Over the years 1940 to 1949 the Bell System companies gradually es- 
tablished a freer licensing policy under their patents, and early in 1949 these 
companies published statements to the effect that their policy thereafter would 
be to license any of the Bell System patents for any purpose. Also early in 
1949 the Government brought its pending antitrust suit against W. E. Co., Inc., 
and A. T. & T., the allegations of which included the earlier patent practices 
of these companies revealed in the Commission's report to Congress on its in- 
vestigation of the telephone industry and confirmed by subsequent FCC staff 
studies. The answer filed by the Bell companies sets up the dismissal of the 
Government's 1930 antitrust suit as a special defense. 

“(f) In January 1952 the Attorney General launched a grand jury investiga- 
tion respecting patent practices against 20 radio patent holding companies 
including each member of the radio group. This investigation was discontinued 
late in January 1953. On November 19, 1954, the Government filed an antitrust 
complaint (civil action) against RCA naming the telephone group and the other 
members of the radio group (GE and Westinghouse) coconspirators. The com- 
plaint, in part, is based on RCA’s licensing practices and patent holdings revealed 
in 1949 and 1950 FCC staff reports, whereby it monopolizes the business of 
licensing others to manufacture and sell TV broadcast receivers, and also 
monopolizes research in the radio-television fields. On March 29, 1955, RCA filed 
its answer to the Government’s complaint. 

“(g¢) During 1951, the telephone group and the radio group entered into agree- 
ments which terminate ‘the 1932 agreements.’ These agreements appear to pro- 
vide interim licenses and patent right to the respective parties which are sub 
stantially the same as provided under ‘the 1932 agreements.’ The interim agree. 
ments are to remain in effect until replacement agreements are made for which 
no definite date is set. In addition, during 1953, the telephone group, through a 
letter agreement assured RCA of the right to grant licenses (subljicense) under 

3ell System patents to any one as to AM, FM, and TV receivers, and as to TV 

broadcast transmitters. GE, by agreement of March 5, 1954, also assures RCA 
until 1963, the right to sublicense GE radio inventions (patented or unpatented) 
as of December 31, 1954. 

“(h) The status of the cross-licensing agreements between the telephone group 
and the radio group insofar as reported to the Commission through semiannual 
patent reports filed by RCA and the Bell System companies is, respecting the 
matter of licenses and licensing privileges between the parties, substantially 
the same as existed under ‘the 1932 agreements,’ and it appears this situation will 
continue until replacement agreements are made for which no definite date has 
been set. The replacement agreements may be slow in materializing because of 
the hurdles that must be cleared in order to escape the charges of patent abuses, 
and patent practices contrary to the public interest, made in the Government's 
pending antitrust suits against the telephone group and against RCA.” 

Before the FCC adopted substitute system for color transmission of TV broad- 
cast stations in 1953, RCA announced the system was its own 

On October 7, 1953, Ewen C. Anderson, vice president of RCA in charge of 
commercial department announced at symposium held in New York City as 
follows (p. 2 of RCA release of same date): 

“* * * vou have heard much of a so-called NTSC color system. We do not 
know of any NTSC color system. NTSC, which is comprised of scientists and 
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engineers of virtually the entire television industry, has unanimously agreed on 
certain signal specifications and recommended them to the Federal Communica- 
tions Commission as standards for color TV broadcasting. If the FCC adopts 
these standards they will become FCC standards, just as the NTSC standards 
for black and white TV became the FCC standards under which we operate 
today. 

“We call the apparatus we use—as distinguished from the signal specifica- 
tions—the RCA compatible color system. The RCA color system operates on the 
standards recommended by the NTSC, and we participated in the development of 
these standards and joined in recommending that the FCC adopt them.” 


RCA assures its licensees that its patent structure is sufficient to sustain pre- 
vious patent misuses regarding TV broadcast transmitters and receivers 
until termination dates of package licenses therefor 


*aragraphs 22 and 23 below of the April 8, 1955, report above (Mimeo. 18353) 
tell of this RCA assurance. 

“22. Karly in 1954 RCA published a brochure listing 71 patents which it stated 
were commercially important for black and white broadcast receivers; 38 of the 
7i patents were listed in 1950 as being used for the manufacture of black and 
white video transmitters or receivers. The remainder of the 71 patents listed 
are directed to synchronizing signal circuits, amplifiers, antennas, noise sup- 
pression systems, etc., for TV broadcast television receivers. At least 15 of the 
71 patents have claims applicable to viedo transmitters; none of the 71 patents 
expire prior to January 1, 1955; and 31 of said patents will not expire until the 
year 1960 or thereafter. The brochure states that RCA has pending 38 applica- 
tions for U.S. patents on inventions also regarded as ‘commercially important 
to black and white television receivers.’ Of the 71 patents listed by the 
brochure for black and white television receivers, 63 are owned by RCA while 
the remaining 8 are owned by other companies with RCA holding sublicense 
rights. 

“253. The 1954 brochure, also lists 38 patents on black and white picture tubes 
(kinescopes), and states that RCA has pending 86 applications for U.S. patents 
on inventions ‘regarded as commercially important to black and white kine- 
scopes.’ None of these black and white picture tube patents was listed by RCA 
in 1950 as being used for the manufacture of such tubes. Of the 38 picture tube 
patents listed all are owned by RCA except 3 which belong to the General Elec- 
tric—19 of the patents listed do not expire until 1960 or later.” 


The January 1, 1955, status of RCA’s patent position, and its business of patent 
licensing others to manufacture and sell black and white or color transmit- 
ters or receivers for TV broadcast stations operating pursuant to the Com- 
mission's technical standards for such stations 

Such is the title of the patent adviser’s report of May 18, 1955, transmitted 
to the FCC Commissioners for information by the General Counsel (Mimeo 

19871) on January 25, 1956; the introduction and summary read: 


“Introduction 


“1. On November 23, 1951, the Commission wrote the Attorney General that 
it had concluded from FCC staff studies that RCA’s patent licensing practices in 
the TV field respecting black and white receivers ‘involved possible violations of 
one or more antitrust laws.’ In January 1952, the Attorney General launched 
a grand jury investigation respecting the patent practices of RCA, GE, Hazeltine, 
I.T. & T., Westinghouse, and a number of other patent holding companies—20 in 
all, including RTMA, now RETMA. This grand jury investigation was discon- 
tinued late in January 1953 with the statement that ‘whatever restraints may 
exist in the industry should more properly be the subject of civil litigation than 
of criminal prosecution.” On November 19, 1945, tne Department of Justice 
filed an antitrust complaint (Civil No. 97-38) in the U.S. District Court for the 
southern district of New York against RCA, which in part is based on RCA’s 
licensing practices and patent holdings respecting transmitters and receivers 
for TV broadcast stations operating pursuant to the Commission’s ‘technical 
standards’ for either black and white or color transmissions.” 

+ » » * * * * 
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“Summary 


“2 A summary of the major points of the subject memorandum follows: 

*“(a) With the Commission’s revision on December 19, 1945, of its ‘technical 
standards’ for black and white transmissions of TV broadcast stations, patent 
control of transmitters and receivers became centralized in RCA and the Farns- 
worth Television & Radio Corp., now a subsidiary of the International Telephone 
& Telegraph Corp. In 1947, RCA acquired the right to sublicense the Farns- 
worth Corp. patents for the manufacture and sale of TV broadcast receivers and 
thus acquired patent control in the business of licensing others to manufacture 
and sell TV broadcast video receivers for stations licensed by the Commission. 

“(b) In 1950 RCA either owned or held the right to sublicense 204 unexpired 
U.S. patents known or believed to be used by RCA or its licensees in the manu- 
facture of video transmitters and receivers for TV broadcast stations operating 
pursuant to the Commission’s ‘technical standards’ for black and white transmis- 
sions—three of these patents owned by RCA and one by the Bell System com- 
panies, which RCA could sublicense, had claims covering operations specifically 
ealled for by the Commission’s standards, and two of said patents, owned by 
the Bell System companies with sublicensing rights in RCA, were ‘practical 
necessities’ for the operation of transmitters pursuant to the Commission’s 
standards. 

“(c) On September 1, 1950, the Commission adopted standards for color trans- 
missions of TV broadcast stations which were noncompatible with the stand- 
ardized black and white transmissions. Under these two sets of standards RCA 
had patent control respecting operations and equipment for black and white 
transmissions, and the Columbia Broadcasting System held patents on operations 
and equipment required for the color transmissions. 

“(d) Since 1947, RCA has either owned or could sublicense all U.S. unexpired 
patents necessary for the manufacture and operation of TV broadcast receivers. 
This patent position permitted RCA to monopolize the business of licensing others 
to manufacture and sell TV broadcast receivers from 1947 to 1955. 

“(e) Over the years from 1950 to 1955, RCA has continued its practice of 
acquiring the right to sublicense TV receiver patents owned by others but not 
to transfer the same sublicensing privilege to others as to its own TV patents 
and thus has reinforced its patent position for the continuation of its ability 
to monopolize the business of licensing others to manufacture and sell TV 
broadcast receivers. Over the same period RCA has also continued its practice 
to obtain licenses under any important radio-television patents owned by others 
for itself and subsidiaries. All of RCA’s patent licensing transactions over the 
years 1950 to 1955 are based on a 5-year program and thus making January 1, 
1960, a significant date as to RCA’s patent control respecting TV transmitters 
or receivers for either black and white or color transmission. 

“(f) It appears that as of January 1, 1955, RCA owned or had the right to 
sublicense at least 248 patents and 40 pending patent applications which are 
either being used, or believed important for the manufacture of black and 
white TV broadcast transmitters and receivers. Many of these patents were 
procured on applications filed sufficiently early that they dominate later im- 
provement patents obtained by companies whose patents RCA does not hold 
the right to sublicense. Those earlier patents appear to assure RCA’s continua- 
tion of patent control respecting black and white video broadcast transmitters 
and receivers until 1960 or longer. 

“(g) RCA’s patent control respecting black and white transmitters and re 
ceivers is also applicable to transmitters and receivers when used for the trans- 
mission and reception of color according to the Commission’s current technical 
standards for such transmissions. This, for the reason that patentwise, the 
transmission of the ‘brightness component’ for color transmissions is similar 
to black and white transmissions. Neither RCA, nor companies whose patents 
it does not hold the right to sublicense, own or control patents with claims 
covering operations specifically called for by the Commission’s “technical stand- 
ards’ for color transmissions of TV broadcast stations. 

“(h) By virtue of the patents RCA owns or can sublicense on transmitters and 
receivers for black and white transmissions of TV broadcast stations, plus the 
patents it owns or can sublicense respecting color transmissions for such stations 
pursuant to the Commission’s current standards, plus the patents and pending 
patent applications it owns respecting its ‘shadow mask’ tricolor receiver tubes 
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RCA can continue te monopolize the business of patent licensing others to 
manufacture and sell TV broadcast transmitters and receivers for either color or 
black and white transmissions until 1960 and possibly longer. 

“(i) The 1955 status of RCA’s patent licensing business respecting video 
broadcast transmitters and receivers for either color or black and white trans- 
missions is the same as existed in 1950; namely, substantially all of the prin- 
cipal manufacturers of such transmitters and receivers have obtained standard 
RCA patent licenses for such manufacture. These standard licenses expire in 
1960 with option to extend for 5 years.” 


The Bell System companies develop and obtain basic patents on the transistor 
and use thereof but RCA gets licensing control 


The FCC patent adviser’s informational report of January 16, 1956, on “RCA 
Patent Control of Transistors” distributed to Commission members on January 
25, 1956, by memorandum of the General Counsel (Mimeo. 27498) reveals the 
facts concerning RCA’s licensing control of transistor patents; the introduction 
and summary follow: 


“Transistor versus electron tubes 


“(1) The transistor is sometimes referred to as the ‘newest marvel in the 
electronic world’; it is the first real rival of the electron tube. The word 
‘transistor’ comes from words that describe the operation of the device, 
i.e. TRANSfer resISTOR. It has no vacuum or glass tube, and no grid or 
heated cathode. In its simplest form it comprises nothing more than a tiny 
solid of a semiconductive material with a metal base, and two contact electrodes, 
One contact electrode is called the emitter electrode and the other is called the 
collector electrode. The metal base for the semiconductive material is the 
base electrode. An analogy of the elements constituting the transistor and the 
electron tube triode may be that the emitter is the tube cathode, the base 
electrode is the tube grid, and the collector is the tube anode. 

(2) The transistor was first announced to the world in June 1948 by the Bell 
Laboratories, Inc. (Bell Labs). A patent with basic claims on the operations 
which constitute transistor action ‘for translating electrical variations for such 
purposes as amplification, wave generation, and the like,’ issued October 3, 
1950 (No. 2,524,035), to the Bell Labs. Pursuant to Bell System agreements 
this patent becomes the property of either the Western Electric Co., Inc. (WE) 
or the American Telephone & Telegraph Co. (A.T. & T.). Prior to this patent, 
many had issued on semiconductive materials as rectifiers of signal currents. 
These materials included silicon and germanium, the latter now being the 
principal semiconductor circuit element employed for transistors. Since the 
issuance of this basic transistor patent more than 100, what may be termed 
transistor patents have issued; some on forms or types claiming new functions, 
new operations and new structural features; others on methods of conditioning 
semiconductors for transistors; and a number of transitor circuits, for either 
improving the operation of transistors per se, or for adopting transistors to 
different uses of the electron tube. 

“(3) The issuance of transistor patents parallels that of patents issued on 
the structural, and circuit uses and functions of the electron tube, during the 
first several years after the latter was announced to the world as an amplifier, 
a detector, or an oscillator. The tiansistor is now more than 7 years old; its 
development has been phenomenal, and its uses in lieu of the electron tube has 
spread to the point that what was said of the electron tube in 1922 may svon 
be said of the transistor, namely, that ‘no conipany which cannot supply equip- 
ment which is designed to be used with this tube (transistor) can hope to bea 
success.’ [Emphasis supplied.] * 


“This Study is Warranted 


“(4) Patent control of the electron tube was a major reason for the 1920 
cross-licensing agreements of the telephone group (A.T. & T. and WE) and the 
radio group (GE, Westinghouse, RCA, et al.). These agreements pooled all im- 
portant radio patents and made RCA the spearhead of patent control as to 
broadcast equipment. The Government’s pending complaint against RCA shows 
that the radio-television patent control placed in RCA by the 1920 cross-licens- 


“1 See p. 25, par. 2, of Federal Trade Commission Report on the Radio Industry, dated 
Dec, 1, 1923, in response to H. Res. 548, 67th Cong., 4th sess.” 
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ing agreements as supplemented by RCA’s acquisition of other patent rights and 
its practices, has been a source of monopolistic patent control in one or more 
forms, from 1932 until said complaint was filed on November 19, 1954. Under 
‘offenses charged’ the complaint specifies the actions taken by RCA since 1932 
for obtaining patent control of the manufacture and sale of TV broadcast re- 
ceivers for either monochrome or color transmissions pursuant to this Commis- 
sion’s technical standards for such stations; it points out that RCA’s patent 
control and licensing practices constitute a policy of ‘block booking of patents 
to forestall scrutiny of, and attack upon, individual patents, and to maintain’ 
its monopoly of the radio-television patent licensing business; that RCA and its 
licensees rendered sterile the technical standards adopted by this Commission 
in 1950 for color transmissions of TV broadcast stations; and that RCA’s patent 
control and practices permit monopolization of fundamental research and devel- 
opment in the radio-television fields. 

“(5) The statements above respecting RCA patent control conform with the 
FCC staff reports covering the 1948-50 patent investigation upon which this 
Commission based its letter of November 23, 1951, referring to the Department 
of Justice the matter of taking appropriate action against RCA under the anti- 
trust laws. The pending antitrust suit against RCA is representative of such 
action. As shown in the FCC staff reports above, RCA’s patent control has the 
effect of usurping this Commission’s function of determining technical stand- 
ards for radio-television services pursuant to section 303(e) of the Communica- 
tions Act. The reports also showed that such control mitigates against funda- 
mental research by others for ‘the larger and more effective use of radio in the 
public interest.’ ? 

“(6) The cross-licensing patent agreements of the telephone group and the 
radio group expired December 31, 1954; they gave RCA the right to sublicense 
all Bell System inventions, patented or unpatented on radio-television broadcast 
transmitters or receivers except AM transmitters. On April 2, 1953, the Bell 
System companies by letter agreement assured RCA under the cross-licensing 
agreements expiring December 31, 1954, the right to sublicense their inven- 
tions, patented or unpatented, as of January 1, 1955, until January 1, 1961, 
as to radio-TV broadcast equipment except AM transmitters. This fact, plus 
RCA’s above history as to patent control, and the results thereof as to radio- 
television broadcast equipment, plus its published statement in 1952 that ‘more 
than 4 years ago RCA embarked on a research and development program to 
determine the practicability of transistors in the field of electronics’, * * * 
warranted this study to ascertain the extent of the Bell System patent struc- 
ture as to transistors; and to ascertain what actions RCA was taking, or had 
taken, in perfecting its transistor patent position, and its patent licensing prac- 
tices respecting the same. 

“(7) At this point it should be noted that before preparing this memorandum 
the writer completed a study of 43 U.S. patents submitted to the Commission as 
of February 12, 1952, as comprising the Bell System transistor structure at that 
time: and he examined the transistor patents as classified in the U.S. Patent 
Office. In addition, he ascertained from the Patent Digest, published bimonth- 
ly by the RETMA since 1934, all patens involving transistor action that have 
issued before November 1, 1955, and classified the same. U.S. patents on tran- 
sistors issued to foreign countries or individuals, but assigned to U.S. companies, 
were included. Both expired and unexpired patents on solid rectifiers, from 
which the transistor stems, were also studied. The writer also conferred with 
a number of Patent Office examiners as to transistor art in general. 

“(8) In addition to the above, the writer examined the records of the Com- 
mission, particularly the semiannual patent reports heretofore filed by the Bell 
System patent holding companies and RCA, for determining RCA’s rights as com- 
pared to rights of others under Bell System U.S. transistor patents. The RCA 
filings were examined for determining RCA’s sublicensing rights under the U.S. 
transistor patents of other than Bell System companies, and for determining 
RCA’s practices in licensing its transistor patent holdings to U.S. companies and 
individuals. Also, the writer studied a number of books on transistors, and 


“2 This effect on fundamental research is fully supported by the affidavit of W. R. G. 
Baker filed by GE with its petition (1953) for construction of the cross-licensing agree- 
ments respecting RCA’s right to sublicense GP patents after Jan. 1, 1955 (117 F. Supp. 
449). Par. 126 of the Commission’s Sept. 1, 1950, report on technical standards for TV 
color transmissions, docket 8736. et al., reaches the same conclusion; it says, in substance, 
that ‘a monopolistic patent position in the radio field’ such as RCA’s in TV broadcasting, 
‘would tend to discourage fundamental research by other companies.’ ” 











2502 REGULATORY COMMISSIONS AND AGENCIES 


a number of articles appearing in trade magazines on transistor operations and 
uses thereof. Some of these books, and a number of the articles, were of Bell 
Labs origin. 

“Summary 


“(9) A summary of the major points set forth in this memorandum follow: 

“(a) The transistor invention resides in the use of three electrodes, a potential 
source, and a semiconductive circuit element having positive and negative elec- 
tron properties whereby current is carried in two distinctly different ways, 
Through such an instrumentality the translation of electrical variations for 
purposes of amplification, wave generation, circuit control or the like, is accom- 
plished. There are two patented semiconductive materials, mixtures, or alloys 
thereof, which are principally employed as the circuit element of transistors, 
namely, germanium and silicon. Germanium appears to be indispensable for 
efficient and prolonged transistor action. 

“(b) The transistor invention is a product of the Bell Labs. The Bell System 
companies own the basic patent covering transistor action for any purpose. In 
addition, the Bell System companies own 74 related patents secured upon in- 
ventions (own research) made prior to December 31, 1954. The claims of the 
patents constituting this transistor patent structure provide basic transistor 
patent control for 12 or more years ahead. 

“(c) Prior to 1945, the Purdue Research Foundation (Purdue) discovered 
that germanium has a ‘high-back-voltage’ characteristic. This is highly desirable 
for transistor action. Since 1945 Purdue obtained a number of U.S. patents on 
germanium, and mixtures or alloys thereof, and electrical circuits for employing 
such semiconductor elements. The patent claims obtained are sufficiently broad 
to cover the use of the germanium when used for transistor action. As of No- 
vember 14, 1955, Purdue had licensed but two parties in the United States to 
manufacture, sell and/or use under its germanium patents, namely, the Bell 
System companies and the RCA and its subsidiaries. In addition, Purdue sold 
to RCA the nonexclusive but unrestricted right to sublicense its germanium 
patents, and to retain royalties. The Bell System licenses were obtained Novem- 
ber 26, 1947. RCA’s sublicense rights are based on an option agreement with 
Purdue, dated March 10, 1947; the option was exercised by RCA on May 11, 
1954. 

“(d) On April 2, 1953, RCA was assured that it could sublicense the Bell Sys- 
tem transistor patent structure comprising the 75 U.S. patents listed in the 
appendix of this memorandum—until January 1, 1961. In addition, RCA owns 
15 transistor patents obtained through its own research; and it holds the right 
to license G.E. and Westinghouse transistor patents on inventions made prior 
to December 31, 1954. RCA can also, to a limited extent, sublicense the transistor 
patents of Motorola and Raytheon. In each case, including the Bell System and 
Purdue patents, RCA retains all royalties obtained under its sublicensing 
rights. 

“(e) Prior to RCA’s offer in 1953 of forms of transistor package licenses, 
which cover all patents RCA owns and has the right to sublicense, the Bell Sys- 
tem companies had licensed 17 U.S. companies to manufacture, sell and/or use 
transistors, and as heretofore noted, Purdue had issued licenses to two U.S. 
parties under its germanium patents. Since the RCA transistor package licenses 
were issued Purdue has issued no licenses under its germanium patents; the 
Bell System companies have granted but four licenses under their transistor 
patents.* None of these four licensees is engaged in the manufacture and sale of 
broadcast equipment. On the other hand, since the issuance of its transistor 
package licenses in 1953, RCA up to July 1, 1955, had issued 47 such licenses 
to U.S. companies. No agreements have been made by RCA which convey the 
right to others to sublicen-e its transistor patents. 

“(f) The right to sublicense the Bell System’s basic transistor patent struc- 
ture, plus the right to sublicense the Purdue germanium patents, placed in RCA 
the ability to monopolize the business of licensing others for the manufacture 
and sale of broadcast equipment employing transistors. Such monopolization was 
soon accomplished after RCA offered package licenses under its sublicensing 
rights as to transistor patents. 

“(g) RCA has sufficient patent sublicensing rights to monopolize the business 
of licensing others to manufacture and sell equipment utilizing transistors for 
broadcast services to the public (except AM transmitters) until 1961. This 





“8 Last Bell System reports on this cover up to July 1, 1955.” 
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greatly reinforces RCA’s position over the same period, to continue its control 
through its licensees, of industry recommendations to this Commission respecting 
technical standards for said broadcast services to the public. In addition, RCA 
will, because of its patent licensing position, be permitted to monopolize funda- 
mental research as to the future use of transistors in broadcast equipment.” 


Part 5.—FCC Parent RULEMAKING PROCEEDINGS IN Dockets 10090 AND 11228 


CHAPTER I. BACKGROUND OF INITIAL NOTICE OF RULEMAKING PROCEEDINGS IN 
DOCKET 10090 
Introductory 

There were objections to the effect, that if the 1942 FCC directive-letters 
requiring semiannual patent reports from the Bell System companies, RCA, 
Western Union companies, and the International Telephone & Telegraph com- 
panies were to continue, there should be a rule instead, which would apply to 
all patent holders within FCC jurisdiction. There was also the fact that the 
directive-letters should be codified in order to comply with section 4 of the Ad- 
ministrative Procedure Act. 

Over the years after 1938, information as to the particular patents likely to be 
used in transmitters and receivers for new broadcast services proposed, i.e., 
FM, TV, and facsimile, had been obtained at the time proceedings were held on 
technical standards for said services, cr obtained by letter requests upon one 
or more patent holders. Such information was used to ascertain whether opera- 
tions called for in proposed standards placed one patent holder in a better posi- 
tion than others in the matter of patent control of the transmitters or receivers 
required for said operations, and whether the standards could be changed to 
avoid operation requirements to which claims of one or more unexpired patents 
applied. 

The above information as to patents likely to be used for transmitters and 
receivers, plus the information as to patent agreements, and licensing practices 
obtained through the directive-letters and through letter requests on particular 
subjects, plus the exensive information obtained through the investigation by 
the telephone industry as to patents in use for equipment employed for com- 
munication carrier services to the public, was adequate for FCC needs under 
sections 218, 303(e), 303(g), 3138, and 606(d) of the Communications Act until 
1948 when the new broadeast services (TV and FM) had grown to a point that 
the patents to be employed for transmitters and receivers had been determined 
upon by the industry, and in the communication carrier fields the picture of 
the patents in use had entirely changed because of patent expiration and because 
of the new patents that had come into use. 

As of 1948, experience had taught that knowledge of patents was equally as 
essential for determining patent control in either the communications carrier 
fields or the broadcast fields, as was knowledge of the agreements and licensing 
practices respecting the patents in use; also, that the same information was 
necessary for proofs of monopolistic patent practices or patent misuses in the 
same fields. 

On October 13, 1948, the patent adviser sent forward for Commission agenda a 
joint memorandum of the General Counsel and Chief Engineer, proposing rules 
for obtaining the above-needed information as to both patents in use and agree- 
ments and licensing practices from all the patent holders within FCC jurisdic- 
tion. This chapter deals with the FCC processing of the October 13, 1948, 
memorandum until notice and the proposed rules were released for a rulemaking 
proceeding, docket 10090, on November 29, 1951. 


Patent rulemaking proceedings in docket 10090 initiated by patent adviser’s 
memorandum of October 13, 1948, to the Commission for the General Mat- 
ters Agenda“ 

A copy of this memorandum with other patent reports of the patent adviser 
were forwarded to the chairman of the Senate Commerce Committee April 6, 
1949 (p. 92 suyra); the memorandum proposed rules requiring each patent 
holder within FCC jurisdiction to file annually a report listing all communica- 
tion patents he owned or controlled and indicating as to each patent whether in 
use, the service for which it is used, and its claims covering the system, opera- 





“The memorandum was placed on the agenda by transmittal letter dated Apr. 5, 1949 
(Mimeo 34017), of the General Counsel and Acting Chief Engineer with the notation that 
it had not been approved by either; said memorandum will be hereinafter referred to as 
the April 5, 1949, memorandum. 
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tion, or equipment for which the patent is used. In addition the rules required 
the person reporting to state the reasons for nonuse of each patent so listed, 
list all licensees of the patents reported, and to furnish copies of all license 
agreements pertaining to the communication patents reported. Adoption of the 
rules would cancel the need of the 1942 letter-directives (pp. 58-59 supra). 

The memorandum of April 5, 1949, explains the FCC authority to issue the 
proposed patent rules, and its regulatory functions for which the information 
called for by the rules was needed; it justified the promulgation of the rules 
by the situations revealed through previous patent investigations. The memo 
randum and proposed rules are reproduced below : 


Memorandum 


“1. The Commission has the following duties regarding electrical communi- 
cation patents: (1) to avoid, if possible, the promulgation or retention of 
technical standards for radio broadcast stations which in themselves perpetuate 
a monopoly in a patent holder as to any of the operations or equipment required 
by the standards, (2) to see that the benefits of new inventions and developments 
in both radio and wire communication fields are made available to the public, 
and (3) to see that all persons who hold one or more patents and are rendering, 
or are connected, directly or indirectly, with persons rendering one or more 
communication services to the public, in which said patents are being used, and 
over which the Commission has jurisdiction, do not engage in practices contrary 
to our antitrust laws. As will be shown below these duties arise under section 
218, 303(e), 303(g), 313, and 602(d), of the Communication Act of 1934, as 
amended. 


“Duty (1) above, and sections 303(e), 303(g), of the Communications Act 


“2. Briefly, under sections 303(e), 303(g), the Commission is required to 
provide technical standards for radio transmissions, and to encourage the more 
effective use of radio, respectively. In order to satisfy these requirements the 
Commission has in the past provided technical standards for radio broadcast 
stations, and has encouraged the larger and more effective use of radio in the 
public interest by providing frequencies for experimental uses. However, if the 
technical standards provided by the Commission for a particular broadcast service 
are such that they require a particular operation, or specific equipment, which is 
covered by the claims of one or more U.S. patents, then the Commission is, in 
substance, perpetuating a patent monopoly in the person who owns or controls 
said patents as to the particular operation or equipment specified. This 
monopoly may, at times, last 17 years, which is the life of any U.S. patent. 
Obviously, such a monopoly stymies research and development on the part 
of others as to the particular broadcast field involved, and thus such stand- 
ards discourage rather than encourage the larger and more effective use 
of radio. In other words, if one manufacturer has a monopoly as to the manu- 
facture and sale of the equipment for a particular service, research and develop- 
ment in that particular field is stilled to a great extent on the part of other 
manufacturers and individuals. This is true, even though the person having 
the monopoly licenses others freely under his patents. It can also be said that 
under the conditions first stated, that if other companies or individuals do 
engage in research, it will be for the purpose of selling the patents which result 
therefrom to the person owning the controlling patents, and thus further extend 
the latter’s monopoly. Therefore, under sections 303(e), 303(g) the Commission 
has the duty to avoid, if possible, the formulation or retention of technical 
standards for radio broadcast services which in themselves perpetuate a 
monopoly in a particular patent holder as to the operations or equipment required 
to meet the standards. 


‘Duty (2) above, and sections 218 and 303(g) of the Communications Act 


“3. Under section 218 the Commission is permitted to inquire into the 
management of business of all carriers as to their respective technical develop- 
ments, and to keep itself informed as to the technical developments made by 
earriers ‘to the end that the benefits of new inventions and developments may 
be made available to the people of the United States.’ It has been established 
as a fact that important technical developments in the wire communications field 
were delayed for years, or probably never used. In the Commission’s final report 
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to Congress (1939) on its investigation of the telephone industry it is said 
(p. 252) that the existing Bell System centralized control over engineering stand- 
ardization and manufacture provide opportunities for: ‘(1) Suppression of 
i:ventions and failure to take advantage of improvements in the telephone art 
developed by others.’ Further on it is stated (p. 281): 

“There is evidence, in the opinion of investigation engineers, that the man- 
agement of the American Co. has been responsible for certain decisions regarding 
standardization of equipment and methods which may have affected adversely 
the cost and convenience of telephone service, among which are following: 

“7 Certain improvements known to the company have not been made availa- 
ble to the public for considerable periods of time. 

“2 Certain improvements in the art developed outside the Bell System 
have not been adopted until many years after they were available on the open 
market, with resulting failure to realize possible economies and improvements 
in service in the Bell System. 

“2 Standardization of certain types of equipment, which have not resulted in 
reductions in cost or improvement in service commensurate with the additional 
investment involved, and continued investment in such equipment after the 
condition became apparent. 

“4. Failure to realize maximum efficiencies in certain standardized operating 
methods until the incentive for economy became dominant during depression 

ears.’ 

; “2. In the preceding paragraph it is shown that the Bell Telephone operating 
companies, in a number of cases, did not make available to the public the benefits 
of new inventions and developments. Knowledge of the new inventions was 
published through United States and foreign patents obtained by the Bell Sys- 
tem patent holding companies and others. In a few cases people in foreign 
countries had the benefit of some of the inventions which were withheld from 
the people of the United States. Therefore, the Commission should continuously 
study the inventions made available through U.S. patents, particularly those 
issued to the Bell System patent holding companies, and determine therefrom 
whether the public is really obtaining the benefits made possible by said inven- 
tions. Moreover, this duty is greatly magnified as to the Bell Telephone operat- 
ing companies, when it is realized that they pay 1% percent of their revenues for 
A. T. & T. services which include research carried on through the Bell laboratories 
from which inventions are derived. The Western Electric also adds certain 
charges to the equipment sold to the Bell Telephone companies for development 
work done by the Bell laboratories from which inventions result. In each case, 
whether or not the people of the United States get the benefit of those inventions 
is not known. 

“4. It is also possible that new inventions which would provide ‘a larger and 
more effective use of radio’ are not being used. Such new inventions are usually 
disclosed by patents, and thus again, if the Commission is to encourage a larger 
and more effective use of new developments in radio, it should keep abreast of 
such patents when issued, and determine therefrom whether the equipment or 
operations being used for rendering related public services could be enlarged 
or made more effective. Television broadcasting is an example; i.e., if the Com- 
mission's technical staff were familiar with all the TV patents, it would know 
the developmental status of that art better than through depending alone upon 
the record made at TV public hearings, because the information made of record 
by some of the persons at such hearings is likely limited to such operations and 
equipment as are fully covered by patents owned or controlled by said persons. 
This can be expected on the part of patent holding companies, because anyone who 
has spent money on certain developments and has secured patents thereon is 
prone to use every means to protect those patents. On the other hand, if the 
Commission’s technical personnel having to do with TV developments, were 
familiar with all TV patents, it would be possible to supplement the record of 
these public hearings to show the true developmental status of television. In 
this connection it should be remembered that, with few exceptions, every patent 
describes and ilustrates by drawings, an operative system or device, and that 
the patents of one company or individual do not represent the foremost develop- 
ments of an art, but that such is represented by all the patents and publications 
relating thereto. Thus, a further reason why the Commission’s technical per- 
sonnel should have at least a working knowledge of all unexpired patents relat- 
ing to a service being considered, particularly when a service is being established 
and technical standards must be adopted therefor as is the case with TV broad- 
casting in the ultra high frequency band reserved for that service. 
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“Duty (3), and sections 313 and 602(d) 


“or 


5. Section 313 states that all antitrust laws ‘relating to unlawful restraints and 

monopolies, and to combinations, contracts, or agreements in restraint of trade 
are applicable to the manufacture and sale of and trade in radio apparatus, 
Section 602(d) provides that the Commission ‘where applicable to common 
earriers engaged in wire or radio communication or radio transmission of energy’ 
shall have authority to enforce compliance with sections 2, 3, 7, and 8 of the so 
called Clayton Act, approved October 15, 1914, which had for its purpose to sup. 
plement the then existing antitrust laws; i.e., the Sherman Act. In the case of 
the National Broadcasting Comapny y. U.S. (319 U.S. 190), the U.S. Supreme 
Court said ‘The prohibitions of the Sherman Act apply to broadcasting. This 
Commission (FCC), although not charged with the duty of enforcing the law, 
should administer its regulatory powers with respect to broadcasting in the light 
of the purposes which the Sherman Act was designed to achieve’ (p. 223). 

“6. It is believed clear from the preceding paragraph, that the Commission is 
dutybound to scrutinize the practices of all persons within its jurisdiction who 
hold electrical communication patents covering operations and equipment which 
go to establish communications in the public service fields, to ascertain whether 
those practices are in violation of public policy or in violation of our antitrust 
laws. Moreover, the Commission is closer to these patent holding companies 
than any other Government agency because it regulates the public services in 
which the patents they hold are employed, and thus another reason why it should 
continually police the policies and practices of the patent holding companies 
concerned. 

“7. The recent suit of Du Mont Laboratories, Inc., against RCA (civil action 
1098, U.S.D.C, for Delaware), seeks a declaratory judgment as to the validity of 
RCA’s principal television patents, and in addition alleges that RCA violates 
our antitrust laws through the use of massed patents and patent rights to intimi- 
date and coerce manufacturers and users of radio in accepting licenses under 
said massed patents without knowledge as to what patents are being used. 
Other practices of the RCA alleged by the Du Mont Laboratories’ complaint to 
be in violation of public policy or in violation of our antitrust laws are: That 
RCA requires its licensees to mark apparatus made and sold by them with num- 
bers of patents which have expired, all for the purpose of extending its monopoly 
in the radio field and to eliminate competition therein; that RCA, by delaying 
the issuance of patents to postpone the expiration date thereof, is extending its 
patent monopoly in radio through unlawful means; that RCA is exacting patent 
royalties on parts and equipment such as tubes, cabinets, and packing cases upon 
which it has no valid patent rights; that RCA is refusing to license its patents 
to anyone who is not willing to pay royalties under all its patents; that RCA 
requires its licensees to place on tubes and other radio apparatus restrictive 
notices as to the uses thereof which are illegal; that RCA is using the power 
of its massed patents and patent rights to compel manufacturers to release all 
claims against it, including all antitrust claims and all unfair competition 
claims; that RCA it utlizing its massed patents to create and maintain monopo- 
lies in commodities such as tubes, parts, and apparatus not validly covered by 
patents it owns or has the right to license; that RCA is, through the massing of 
patents and patent rights, exacting at public expense, double royalties for the 
use of circuits designed only for use with particular types of radio tubes; and 
that the RCA is itself engaged in the sale of radio apparatus and with the 
intent of placing itself, due to its ownership and control of patents, in a position 
where it can undersell its competitor licensees. 

“8. Sections 313 and 602(d) taken with the pronouncement of the Supreme 
Court in the case of the National Broadcasting Company v. U.S. heretofore 
quoted leave no question but that this Commission should continuously keep 
itself informed regarding RCA patent practices, as well as the patent practices 
of all other radio patent holding companies over which it has jurisdiction, to 
ascertain whether or not any such practices are contrary to public interest, or 
eontrary to our antitrust laws. More specifically, the Commission should con- 
stantly police the practices of radio patent holding companies within its juris- 
diction to see that practices such as alleged in the Du Mont Laboratories bill 
of complaint are not being put into effect, and if such practices are found and 
believed to constitute violation of our antitrust laws, the Commission should 
report the same to the Department of Justice for whatever action that Depart- 
ment deems necessary. 
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“Information and date necessary for carrying out duties 1, 2, and 3 above and 
proposed rule for obtaining the same 


“9 In order that the Commission may carry out the full intent of Congress 
as set forth in sections 218, 303(e), 303(g), 313, and 602(d), it should know who 
owns and controls U.S. patents having claims covering operations or equipment 
employed for the establishment and maintenance of electrical communications 
in the public service fields over which the Commission has jurisdiction, It should 
also know the patent licensing practices of the persons owning or controlling 
such patents provided, of course, that such persons are within the Commission’s 
jurisdiction. In brief, this information is necessary if the Commission is to 
avoid the promulgation or retention of technical standards which in themselves 
perpetuate a patent monopoly as to the operations or equipment required. Like- 
wise, the same information is necessary if the Commission is to see that new 
inventions and developments are made available to the public, and to see that 
the patent holding companies concerned, provided they are within the Com- 
mission’s jurisdiction, do not engage in practices contrary to our antitrust laws, 
or contrary to public interest insofar as concerns the different communication 
fields in which the patents are used and over which the Commission has 
jurisdiction. 

“10. A proposed rule (sec. 43.44) for obtaining the foregoing information from 
patent holding companies and individuals over which it is deemed the Commis- 
sion has jurisdiction is attached. There is also attached a notice of proposed 
rulemaking. The proposed rule is directed to persons who own or control one 
or more electrical communication patents, or have the right to license one or 
more such patents, with claims that cover operations or equipment being used 
for rendering services within the jurisdiction of this Commission. The rule also 
specifies that the person owning or controlling the patents that are being used 
must be rendering one or more of the services in which the patents are being 
used, or directly or indirectly connected with the person rendering such service 
or services. ‘The fact that the persons called upon to furnish the patent infor- 
mation specified in the proposed rule are persons who are engaged directly or 
indirectly in furnishing the service in which their patents are being used, is 
believed to give the Commission jurisdiction over said persons. It should also 
be noted that the rule includes patent holders in both the common carrier and 
broadcast fields. 

“11. The proposed rule requires any person reporting to prepare a chart listing 
all its electrical communication patents arranged in accordance with the U.S. 
*atent Office classification. The rule further requires that the charts show as 
to each patent whether ‘used’ or ‘not used,’ and if not used, to state the reason 
for such nonuse. In addition, each person reporting must prepare a chart 
showing its patent licensees, the patents licensed, the particular public service 
or services for which the patents can be used by the licensee, and the commence- 
ment and termination dates of the licenses. Also copies of all license agreements 
relating to the patents being used are required, and copies of all agreements 
between the person reporting and persons in foreign countries which relate to 
the patents being used. All of this information and data is absolutely necessary 
if the Commission is to perform the duties required by the Communications Act 
heretofore detailed. The need for the reports to follow the patent classification 
is to permit a comparison of the patents listed by the different persons reporting 
with all issued patents in the different communication fields. 

“12. It should be here noted that since 1942, RCA, A.T. & T., LT. & T., and 
their respective subsidiaries have been required to file semiannually, information 
respecting their domestic licenses and agreements with foreign companies. As 
noted in the footnote in the proposed rule, these previous filings can by reference 
be made a part of the annual reports required under the proposed rules. In 
addition, since 1944, W.U. has been filing semiannual reports which not only 
furnish the information as to its patent agreements and licenses but also show all 
U.S. patents W.U. acquires over each 6-month period reported upon, and the 
use, if any, being made of said patents. These semiannual patent reports on the 
part of W.U. can also by reference be made a part of the annual patent reports 
required by the proposed rule. 

“13. It should be further noted that presently, pursuant to letter requests, 
companies and individuals holding FM and TV patents being used in these 
broadcast fields are furnishing information similar to that called for under 
the proposed rule herein being considered. None of the 13 patent holding com- 
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panies and individuals requested to furnish this information has refused to do 
so. However, a few have tried to dodge the necessity of furnishing any break. 
down of the FM and TV patents they own; i.e., the particular patents being used, 
or about to be used, and whether or not any of these patents have claims cover. 
ing operations or equipment specifically called for by the Commission’s engineer. 
ing standards for FM and TV broadcasting. Therefore, it definitely appears 
that if the Commission is to obtain all information and data needed for carrying 
out its duties specified under the Communications Act, a rule requiring the filing 
of such information is necessary. Accordingly, it is recommended that the 


attached order providing for a rulemaking proceeding be adopted by the Com- 
mission.” 


“Proposed rule: Persons owning or controlling electrical communication patents 
being used for rendering one or more electrical communication services to the 
public, if rendering, or if connected directly or indirectly with a person 
rendering such service or services required to file. 


“(a) Each person who owns one or more unexpired U.S. electrical communi- 
cation patents, or has the right to license others under one or more such patents, 
with claims which cover systems, operations, equipment, or electron tubes, 
which are being used for rendering telephone, telegraph, cable, or radiotelephone 
carrier service to the public, or being used for safety and special services, or 
for rendering radio broadcast service to the public; and said person renders 
a part of, or all of, the service or services for which said patents are being used, 
or controls, or is controlled by, the person who renders a part of, or all of, 
said service or services or is under direct or indirect common control with the 
person or persons rendering a part of, or all of, the service or services for which 
said patents are being used, shall prepare and file, in duplicate, with the Com- 
mission on or before the 31st day of December of each year, verified under oath 
(or affirmed according to law) and covering the period of 12 months ending 
on the 30th day of September next prior to said date the following: 

“(1) A chart listing by numbers all the electrical communication patents, 
including electron tube patents, owned by the person reporting, and all electrical 
communication patents under which said person has the right to license others; 
said patents to be arranged in accordance with the U.S. Patent Office classifi- 
cation and subclassification, and in numerical order within each subclass, and 
said chart also showing as to each patent listed whether ‘used’ or ‘not used’; 
and if used, the chart shall show the particular service or services in which 
said patent is being used, and the claims which cover the system, operation 
or equipment being used; and if not used, the chart shall state the reason for 
nonusage. 

“(2) A chart listing the names and adresses of all persons, inelnding affili- 
ates and subsidiaries who hold licenses under one or more of the patents reported 
in (1), and showing as to each license the patents licensed, the particular 
public service or services for which said patents can be used by the licensee, 
and the commencement and termination dates of the license. 

“(3) Copies of all license agreements reported under (2) above except 
where a standard form of license agreement is used, then only sample copies 
are required.* 

“(4) Copies of agreements with persons in foreign countries, including affili- 
ates or subsidiaries of the person reporting, which involve one or more of the 
U.S. patents reported under (1) above.” 


FCC directs further studies concerning patent rules proposed by patent advisers 
April 5, 1949 memorandum 


On January 11, 1950, the Commission directed that the April 5, 1949 memo- 
randum (p. 165 supra) be withdrawn, and that a memorandum be prepared 
setting forth (1) the material which wou'd result from the pstent rule pro- 
posed by said memorandum, and (2) the FCC working arrangements and per- 
sonne! needed for processing such material. The stoff was also directed to submit 
with the new memorandum a proposed letter to the Director of the Budget, 
attention of Mr. David Cohen, summarizing the obiectives of the rules, the 
material called for by the rules, and the manner in which said material would 
be utilized. 





‘48 Conies of agreements previously filed with the Commission by any person coming 
within the provisions of this rule may, by reference, be made a part of an annual report 
being filed.” 
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Patent adviser submits informational report to FCO on new patent licensing 
policy of Bell System companies indicating need of patent rule such as 
proposed by its April 5, 1949 memorandum 

This memorandum of March 20, 1950 (mimeo 48930) was submitted by the 
General Counsel to the Commission members. The summary of the memorandum 
reads: 

“It has been the stated patent policy of Bell System patent holding companies 
that it is their desire to be free to make and sell to Bell System operating com- 
panies any worthwhile electrical communications equipment in the common car- 
rier fields, which these companies occupy, namely, wire telephony, wire teleg- 
raphy, and radio telephony. Patent rights for carrying out this policy are ob- 
tained through research, purchase, and securing licenses under patents owned 
by others. The patent structure resulting from research and by purchase has 
been used to monopolize the manufacture of equipment for Bell operating com- 
panies, and at times, to delay the use of important improved equipment for 
communication services, when the use thereof is not consistent with profit 
motives of the Bell manufacturing companies. The Commission reported these 
practices to Congress in 1939 (telephone investigation) and recommended legis- 
lation to compel the Bell patent-holding companies to license their respective 
patents at reasonable royalties when found in the public interest. This legisla- 
tion was not acted on by Congress. However, in 1945 the same proposed legis- 
lation was referred to the President’s Committee on the Patent System for 
consideration. The report of this Committee is still pending and thus the pro- 
posed patent legislation of the Commission has what may be termed ‘a pending 
status.’ 

“On January 14, 1949, an antitrust complaint was filed against W. E. Co., Inc., 
and the A.T. & T. Co. (principal Bell System patent holding companies) by the 
Government. The complaint alleges uses of patents for purposes not in the 
interest of the public similar to those reported to Congress by the Commission 
in 1939. 

“On February 15, 1949, A.T. & T. caused to be published in the Official Gazette 
of the U.S. Patent Office a statement of the new patent licensing policy which 
had been adopted by the Bell System patent-holding companies. This statement 
proclaimed that the Bell System’s policy was ‘to make available upon reasonable 
terms to all who desire them, nonexclusive licenses under its patent for any 
use. This statement was later made a part of the answer of W. E. Co., Inc., 
and A.T. & T. to the Government’s patent charges in its 1949 antitrust complaint 
against these companies. 

“By memorandum from the General Counsel to the Commission, dated August 
26, 1949 (item No. 6, common carrier agenda for September 7, 1949), it was pro- 
posed that the patent licensing policy of the Bell System companies be investi- 
gated to determine: (1) The Commission’s ‘future action regarding the patent 
legislation, i.e., whether or not the proposed legislation should be abandoned’; 
and (2) ‘to lay a basis for determining future Commission action under section 
218 respecting Bell System inventions and improvements.’ The Commission 
adopted (1) to the extent of authorizing a letter to the A.T. & T. asking questions 
regarding the new patent licensing policy and directed the staff to use the 
A.T. & T. reply for further reporting on (1) and (2). 

“The principal questions in the letter to A. T. & T. were (a) Would the new 
licensing policy permit any person to obtain licenses to manufacture and sell any 
kind of communications equipment to the Bell System companies? and (b) Would 
the new licensing policy as to future as well as outstanding licenses, permit the 
removal of all limitations as to the use of the equipment licensed? 

“A. T. & T. made reply to these questions by letter dated October 18, 1949. 
The reply in effect is ‘Yes’ to each question. However, in each case the unre- 
stricted license is subject to whether or not the licensee is willing to pay the 
royalties which the Bell companies may demand. The A. T. & T. says that the 
royalty terms will be reasonable but just what terms will be considered reason- 
able is not known. Thus, there is left open the possibility that the royalty rates 
demanded by the Bell companies may be so great as to particular equipment, 
which they may wish to preserve for their own manufacture, that no licensee 
can afford to pay the royalties and in this way the new licensing policy which 
the Bell companies proclaim, might be used to establish the equivalent of the 
practices heretofore objected to, namely, that of keeping others from the field 
of manufacturing and selling equipment to the Bell telephone operating com- 
panies, and that of delaying the use of new and improved equipment because of 
profit motives. 
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“Under the circumstances the Commission cannot abandon its proposed patent 
legislation until it is firmly established that the Bell patent holding companieg 
intend to live up to their new patent licensing policies, i.e., issue licenses for the 
manufacture and sale of patented equipment for any purpose at reasonable roy. 
alties. Therefore, in connection with (1) above the staff will continue to in 
vestigate the patent licensing activities of- the Bell companies under the new 
licensing policy. A letter has been sent to A. T, & T. Co, (staff level) requesting 
that the Commission be advised whether any licenses were denied in 1949 and, 
if so, to furnish copies of papers pertaining to the negotiations. The letter alse 
requested that if any licenses were issued in 1949 granting the unrestricted right 
to make and sell wire telephone or wire telegraph equipment for public com. 
munication service that copies be furnished. The letter excludes patent agree 
ments for exchange of licenses and the settlement of patent office interferences, 

“Respecting (2) above, i.e., ‘to lay a basis for determining future Commission 
action under section 218 respecting Bell System inventions and improvements’, 
this memorandum points out that should the Bell System companies’ new patent 
licensing policy be fully put into effect, there will then be accomplished the same 
purpose as intended by the proposed patent legislation; that his new licensing 
policy should open different fields as to nonused patents of the Bell System; and 
since the Bell patent-holding companies still maintain the policy of being able 
through the patents they own or purchase or through licenses obtained under 
patents owned by others, to manufacture any worthwhile equipment in the fields 
in which is companies operate, it would seem that licenses under all U.S. patents 
pertaining to equipment the Bell companies use can be obtained by all manufae 
turers, either from the Bell companies or the parties from which Bell companies 
have obtained licenses only, and thus we are entering an era in the field per- 
taining to common carrier communication facilities in which licenses, at reason- 
able royalties, can be obtained for whatever equipment it is desired to manufae- 
ture and sell. This memorandum further points out that this new licensing era 
makes it possible for the Commission to proceed with its duties required under 
section 218 of the Communications Act, namely, to bring about the use of new 
inventions and developments so that they be made available to the people of the 
United States. Finally, it is further pointed out that since it is one of the pur- 
poses of a memorandum now being prepared for the Commission on the question 
of a rulemaking proceeding for obtaining the necessary patent information from 
patent holding companies within the Commission’s jurisdiction for accomplishing 
the purposes of section 218, the further matters respecting future action of the 
Commission as to Bell System patents will be set forth in said memorandum.” 


Patent adviser’s November 3, 1950 report in docket 8736, et al., recommends pat- 
ent rules covering broadcasting. 


Recommendation “(5)” of the patent adviser’s November 8, 1950 report (pp. 
120-132 supra) on the data and evidence made of record in the 1949-59 FCC 
proceeding on technical standards for TV broadcast stations, docket 8736, et al. 
reads: 

“Establish an FCC rule whereby all patent holding companies under the 
Commission’s jurisdiction are required to report annually their respective patents 
in use for the manufacture of equipment used in public electrical communica- 
tions service, including broadcasting.” 


Patent adviser submits memorandum responsive to Commission’s instructions of 
January 11, 1950 


This report is dated August 22, 1951; it was forwarded to the Commission for 
the executive agenda by memorandum of the General Counsel (Benedict P. Cot- 
tone), dated September 14, 1951—mimeo 67787. The subject of both the patent 
adviser’s report and the General Counsel’s transmittal letter reads: “Man-year 
requirements for performing additional Commission work respecting documents 
and date which patent holders are required to file annually under proposed rule.” 
The transmittal memorandum reads: 

“1. Transmitted herewith is a memorandum prepared by Mr. William H. 
Bauer, of the General Counsel's Office, concerning the above subject matter, in 
accordance with the direction of the Commission at the executive meeting of 
Thursday, September 138, 1951, that pending patent matters be brought before 
the Commission at the following executive meeting. 

“2. Because of the extensiveness of the memorandum, I have not had an op- 
portunity to complete my review and coordinate it with all other Bureau chiefs. 
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It should be noted that the subject matter is one which is of general importance 
affecting all bureaus.” . 

The August 22, 1951, memorandum recommended that FCC issue a notice for a 
patent rulemaking proceeding ; the rules proposed were the same as suggested by 
the patent adviser’s October 13, 1948, memorandum (p. 165, supra), except 
that they were amended to delete requirements as to unused patents in all 
respects. The memorandum follows the format proposed by the Commission 
for the letter to the Director of the Budget (p. 175, supra); it reads as 
follows : “ 

“2 It was assumed * * * that the Commission was satisfied it has authority 
to proceed with the type of rule proposed in the April 5, 1949, memorandum, and 
that such a rule was desirable. The rule required annually from each person 
furnishing, directly or indirectly, one or more services regulated by the Com- 
mission, a table listing all unexpired U.S. patents owned by the person reporting 
plus the unexpired patents which said person had the right to sublicense, and 
gaid table to show also the patents being used, the services for which the patents 
were being used, the patent claims covering the systems or equipment being 
used, and a statement respecting the reason for nonusage of any patent reported 
not in use. ‘The rule also required the filing of a second table giving the names 
and addresses of all licensees of the person reporting the patents in use, the 
communication services for which the patents could be used by the respective 
licensees, and the commencement and termination dates of the licenses. In 
addition the rule required the filing of copies of all patent agreements, including 
license agreements, of the person reporting, with either persons in the United 
States or persons in foreign countries. 

“8 The first step taken by the staff to carry out the Commission’s instruc- 
tions above, was to summarize the objectives within the provisions of the Com- 
munications Act upon which the notice for the proposed rule is based; namely, 
sections 4(i), 218, 303(e), 303(g), 311, 313 and 602(d). 

“The objectives agreed upon follow: 

“(a) To make the Commission’s requirements respecting patent information 
apply uniformly to all persons who own or control one or more U.S. patents and 
furnish one or more services regulated by the Commission. 

“(b) To bring about the use of inventions disclosed in unused unexpired 
patents owned or controlled by persons providing one or more services regulated 
by the Commission, if it is found that such use would be beneficial to one or more 
communication services regulated by the Commission, and that such use was 
being unreasonably delayed or suppressed. 

“(¢) To make available to the Commission knowledge of the persons who, 
directly or indirectly provide one or more services regulated by the Commission, 
and who own or control one or more unexpired patents the use of which is 
necessary for equipment or operations called for by proposed transmission stand- 


“Earlier reports of the patent adviser made of reference to the Aug. 22, 1951, memo- 
randum follows: 

“A. Memorandum to the Commission from Law and Engineering Bureaus, dated Apr. 5, 
1949 (mimeo 34017) — 

“Re: ‘Proposed rulemaking proceeding governing the preparations and filing of annual 
patent reports.’ (The memorandum was considered by the Commission on Sept. 21, 
1949, and on Jan. 11, 1950. On the latter date the Commission directed that this memo- 
randum be prepared.) 

“B. Report to the Commission from Acting General Counsel dated Aug. 15, 1949 (mimeo 
39537), on ‘Patents being used for the manufacture of FM and TV broadcast transmitters 
and receivers and patent licensing respecting same’ ; and 

“C. Report ‘on patent questions arising out of color television proceedings, and recom- 
mended actions’ (docket 8736, et al.) from Acting General Counsel to the Commission dated 
Nov. 3. 1950 (mimeo 56040). 

“Note.—Reference B shows from the facts developed and set forth therein that RCA’s 
patent licensing practices, particularly in the TV monochrome receiver field, constitute a 
Violation of sec. 3 of the Clayton Act (see pp. 84-92). 

“Reference C above summarizes the facts revealed by the TV hearing record as to color 
standards (docket 8736, et al.) respecting the patents in use and the licensing practices of 
the patent holding parties to the hearing. The facts revealed confirm that RCA’s patent 
practices are in conflict with the antitrust laws as set forth in reference B. In reference 
C, RCA is shown to engage in 6 different practices in its business of patent licensing others 
to manufacture and sell radio equipment, which severally and jointly constitute a misuse 
of patents (see par. 53). The manner in which these practices constitute a violation of 
or Sw 2 of the Sherman Act and sec. 3 of the Clayton Act is also shown (see pars. 

0 ). 

“Annex 1 of this memorandum briefly summarizes the facts revealed in references B and 
C above and previous related reports on patent studies, and shows that sec. 7 of the 
Clayton Act, as amended by Public Law 899 (effective Dec. 29, 1950), will be violated by 
future RCA’s acquisitions of patent sublicensing rights in connection with its patent 
licensing business.” 
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ards or other equipment requirements prior to the adoption or rejection of sue} 
standards or requirements. 

“(d) To make available to the Commission, and other Federal agencies upo 
request, such information as is necessary, for determining whether persons wh» 
furnish one or more services regulated by the Commission, and who own @ 
control one or more U.S. patents, are engaged in licensing practices, or operating 
under agreements, which violate one or more provisions of the antitrust laws 

“(e) To ascertain on a year-to-year basis whether the persons who furnish on 
or more services regulated by the Commission, and who hold or control one or mor 
unexpired patents used for said services, are living within their stated patent 
licensing policies. 

“(f) To make available to the public (particularly the electrical communicg. 
tions industry) knowledge of all U.S. patents owned or controlled by persons 
furnishing one or more services regulated by the Commission, which are being 
used for said service or services, and also knowledge of the service or services 
for which each such patent is being used.” 


“Explanation of Objectives Above 


“Re: Objection a.— 

“4. This objective is based on section 4(i) of the Communications Act which 
gives the Commission authority to make such rules and regulations as may be 
necessary in the execution of its functions. Since 1935 the Commission has, 
either through letter requests, or through orders and notices of the Commission, 
issued pursuant to provisions of the Communications Act, or pursuant to provi- 
sions of the Public Resolution No. 8 of the 74th Congress under which the tele 
phone investigation was conducted (docket No. 1), obtained sufficient data and 
records (copies of agreements) from persons holding or controlling U.S. patents 
and furnishing, directly or indirectly, one or more services regulated by the Con- 
mission, to carry out each of the above objectives (b) to (f), as to said services, 
However, the Commission never has had sufficient data and records to accomplish 
all of said objectives on a year-to-year basis as to all the services it regulates. 

“5. Since 1942, through letter requests (staff level), several of the patent hold- 
ing companies, namely, the A.T. & T. for itself and the other Bell System patent 
holding companies, the I.T. & T. for itself and its patent holding subsidiaries, and 
the R.C.A. for itself, have been required to furnish semiannually data and records 
for the accomplishment of objectives (d@) and (e) above, but not for (b), (c), or 
(f). Since 1944 Western Union has been required to furnish similar information 
and records respecting its patents. Also, since 1942 the additional patent infor- 
mation needed for objectives (c), (d), and (e), in the TV broadcasting field, 
for both black and white and color transmission and reception, and the field of 
aural broadcast transmission and reception through the use of frequency modula- 
tion, has been obtained through letter requests and Commission notices. It should 
be noted that as to these two fields persons who were parties to hearings but not 
furnishing a service regulated by the Commission, were at times required to pro- 
vide the information needed respecting the U.S. patents they owned or controlled 
for objectives (c), (d), and (e). 

“6. It should be further noted that the I.T. & T. has greatly delayed the filing 
of substantially all the reports it has made. Usually the reports were obtained 
only after several reminders and sometimes the reports were not completed until 
a year subsequent to the date due. RCA also delayed furnishing its semiannual 
reports but not to extent I.T. & T. did. Since 1948 RCA has filed its semiannual 
reports near the dates required. However, on one occasion an RCA official con- 
tended (verbally) that RCA should not be required to furnish the semiannual 
reports because all patent holders furnishing one or more services which the 
Commission regulates were not required to do so. This is true of DuMont 
Laboratories, Philco, G.B. and Westinghouse, i.e., each furnishes one or more 
broadcast services but none is required to render semiannual patent reports be 
cause it was found that letter requests would suffice, even though, on occasions 
the DuMont Laboratories has either delayed or ignored letter requests for patent 
information. The Press Wireless, and the United Fruit Co. are examples of 
companies owning patents used in the common carrier field, but who have not 
been required to file semiannual reports. Here again, information respecting 
the patents owned and related agreements was obtained by letter requests (staff 
level) when needed. However, if RCA, the Bell companies, and the I.T. & T. 
companies are required to file patent reports covering stated periods, so should 
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all other companies or individuals who own or control patents used in services 
they provide which are regulated by the Commission. 

“7, It is believed that a rule requiring all persons who own or control patents 
being used for services they furnish which are regulated by the Commission, to 
file similar reports annually, will meet the objections of the companies required 
to file reports since 1942. Also a rule applying to all will assure that the ma- 
terial filed is complete, and that the material will be filed on time, and thus 
permit studies to be carried out for accomplishing the objectives above periodi- 
eally. 

“Re: Objective (b).— 

“8. This objective is based on sections 218 and 303(g) of the Communications 
Act. Section 218 states that the Commission ‘shall keep itself informed * * * 
as to technical developments and improvements in wire and radio communica- 
tion and radio transmission of energy to the end that the benefits of new inven- 
tions and developments may be made available to the people of the United 
States.’ Section 303(g) states that the Commission ‘from time to time, as pub 
lie convenience, interest, or necessity requires, shall study new uses for radio, 
provide for experimental uses of frequencies, and generally encourage the larger 
and more effective use of radio in public interest.’ 

“9. The material needed for this objective requires that each person reporting, 
list all the unexpired patents it owns or has the right to sublicense. In addition, 
it is necessary that the person shows its patents in use, and the reason for the 
nonusage of each patent listed as not being used. Subparagraph (1) of the 
proposed rule required such information. To give some idea of the number of 
patents involved annex 2 was prepared; it approximates the grand total of all 
U.S. patents, which persons furnishing service regulated by the Commission own 
or hold the right to sublicense, as 21,375. This does not include all patents under 
which said persons hold only a license to use, or to manufacture and use, or sell; 
or, stated another way, it does not show patents being used in one or more services 
which the Commission regulates, when the persons owning or having the right 
to sublicense said patents, are not engaged, directly or indirectly, in furnishing 
said services. It is estimated there are at least 6,000 to 9,000 such patents. ‘The 
proposed rule does not cover such patents because the Commission has no juris- 
diction over the persons owning or holding the right to sublicense them. 

10. The staff approximated the man-year requirements for processing the 
21,375 patents, above, i.e., for abstracting the information necessary for carrying 
out objective (b). The experience gained in the processing of patents fur 
abstracting similar information during the investigation of the telephone indus- 
try by the Commission (docket No. 1) was used. The man-years required for 
the 21,375 patents would depend on how far back in years from date of processing 
it was desired to go. It was determined that it would require at least 6 man- 
years to process unexpired patents that had been issued over a 15-year period 
prior to date processing began, and that it would require 2 man-years to process 
unexpired patents back to 5 years from the date processing began. It was also 
determined that it would require at least 2 man-years to process patents issuing 
during the processing period. Thus the processing alone for objective (b) would 
take 4 and 8 man-years for the 5-year-old or the 15-year-old patents, respectively, 
using in each case the date processing began as the base. 

“11. Further consideration respecting objective ()) led to the conclusion that it 
must be carried out on the 15-year basis, i.e., 15-year-old patents owned or con- 
trolled by the persons reporting under the proposed patent rule must be examined 
because this would be the only way to show unreasonable delay or suppression 
of patents. 

“12. At the time the study above was being made, the practices of the Bell 
System patent holding companies under their new patent licensing policy, pub- 
lished early in 1949 in the Patent Official Gazette and in the February 1949 
issue of the Bell Laboratories Record, were being studied. The new policy, in 
effect, makes all U.S. patents owned by the Bell System companies available 
upon reasonable terms for nonexclusive licenses for the manufacture and sale 
of any type of equipment for any use.” Since the need of objective (b) was 
initially based on the nonusage of Bell System patents, which, as revealed by 
the telephone investigation, was due to the unwillingness of the Bell com- 





“© This change in the patent licensing policy of the Bell System patent holding com- 
panies was reported to the Commission by memorandum from the General Counsel dated 
Aug. 26, 1949, for common carrier agenda (Mimeo. 39784) and by informational memo- 
randum to the Commission dated Mar. 20, 1949, from the General Counsel (Mimeo. 48930).” 
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panies to license their respective patents for all uses of the equipment licensed, 
it followed that with the advent of this new licensing policy of the Bell com 
panies, objective (0) became unnecessary insofar as concerned the Bell companies, 
More specifically, the Commission determined from the telephone investigation 
that nonusage of patents on the part of the Bell System was primarily due to 
the fact that these companies refrained from licensing others under thei 
patents to manufacture and sell telephone equipment to the Bell System operat, 
ing companies, and because of the importance of the matter, legislation to foreg 
the Bell System companies to license others upon request at reasonable royalties, 
if public interest was served thereby, was recommended to Congress. However, 
if the Bell System patent holding companies had decided to license their patents 
at reasonable royalties for all purposes including sale of equipment licensed 
to the Bell operating companies, there existed no need of the legislation pro. 
posed by the Commission, and likewise there existed no need for objective (b) 
insofar as concerns Bells System patents. This for the reason that with the new 
licensing policy of the Bell companies the respuonsibility of bringing into use the 
matter of unused Bell System patents for equipment shifts to the independent 
manufacturers to the same degree for which the Bell companies are responsible 
Moreover, with the new licensing policy, equipment can be manufactured on 
a competitive basis which was the real purpose of the proposed legislation 
above. 

“13. Also, subsequent to May 1950, LT. & T., Western Union, and the Press 
Wireless were each requested by letter (staff level) to state its patent licensing 
policy. The Press Wireless request letter was written in connection with the 
standards for facsimile broadcasting (docket 9425); the Western Union and 
the 1.T. & T. request letters were made in connection with their respective semi- 
annual patent reports. These appear to be the remaining companies, other 
than the Bell companies and RCA, who furnish wire or radio common carrier 
services which the Commission regulates and holds patents. In this connection, 
it should be noted that RCA’s policy to issue nonexclusive licenses under the 
patents it own, or has the right to sublicense, for equipment in the radio tele 
graph field was known because of its licensing policy statements published in 
the U.S. Patent Office Gazette beginning in 1947, and because of its license 
agreements with the Western Union in 1948 and 1949. It should also be noted 
RCA has the right to sublicense all GE and Westinghouse radio patents and 
thus RCA’s licensing policy is that of GE and Westinghouse. 

“14, The responses of the Western Union and the I.T. & T. to the above letter 
requests were to the effect that each is willing to issue nonexclusive licenses 
under their respective patents at reasonable royalties for the manufacture and 
sale of equipment for all puropses. In each case the policy stated is also the 
policy of the subsidiary patent holding companies of the company responding, 
Press Wireless, responded to the effect that its board of directors had adopted 
a resolution making the patents it owned available for licensing at reasonable 
10yalties for the manufacture and sale of equipment for any purpose. Thus it 
appeared that all persons who own or hold the right to sublicense U.S. patents 
and are furnishing common carrier services (radio or wire) regulated by the 
Commission, are willing to issue licenses for the manufacture and sale of equip 
ment for all purposes at reasonable royalties. 

“15. On August 15. 1949, the General Counsel submitted a report to the Com- 
mission on the patents being used for FM and TV broadcast transmitters and 
receivers, and the licensing practices of the parties who own or control said 
patents. (This is reference B of this memorandum.) The report showed 
that nonexclusive licenses to manufacture and sell at reasonable royalties could 
be obtained under all the patents in use for transmitters and receivers for both 
TV and FM broadcast stations operating under the Commission’s standards for 
such stations. Thus, in the broadcast field, it appeared that there was no 
need of further studies to carry out objective (b), because here again, if the 
persons who own or control the patents are willing to issue licenses to manu 
facture and sell equipment at reasonable royalties, the manufacturers become 
responsible to the same degree as the patent holders to make use of the patents 
if such is practicable. Moreover, it is generally known that there exists ip 
the broadcast field high competition in the manufacture and sale of equipment. 

“16. The licensing policies of the patent holding companies referred to above 
under objective (b) also assures that licenses can be obtained for AM broadeast 
equipment. In addition, the patents which these companies own or have the 
right to sublicense constitute most of the patents now used for the safety and 
special radio services, if patented equipment is employed. It was also ascer- 
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tained that important patents held by individuals, such as Major Armstrong’s 
patents on frequency modulation, are available for licenses on a reasonable 
royalty basis. Therefore, the staff decided that there was no further need 
for studies respecting objective (b). Accordingly the order provided by the 
April 5, 1949, memorandum (see par. 2, supra) has been amended to delete the 
requirements for information as to unused patents in all respects, i.e., only in- 
formation respecting patents in use is called for. 

“17, It is important to note at this point that as a result of the March 18, 1949, 
patent report, referred to in annex I of the memorandum as the ‘First 1949 Pat- 
ent Report’™ the Commission inserted in its notice of July 7, 1949, in the TV 
hearing (docket 8736 et al.) the requirement that each party to the hearing who 
owned or held the right to sublicense patents with claims ‘directed to or covering 
operations or equipment specifically called for by the transmission standards’ 
proposed by the Commission or by other persons during the proceeding, must 
file a statement, ‘showing (1) number of each such patent and (2) the pertinent 
claims therein.’ It is also important to note that by notice of September 1, 
1949, as amended by notice of February 24, 1950, in docket 8736 et al., the Com- 
mission required each party to the hearing to file an abstract of each pending 
patent application it owned or had the right to sublicense which contained claims 
directed to, or covering operations or equipment upon which proposed trans- 
mission standards for TV color broadcast stations could be based, and to also 
file for each such pending patent application a power to inspect the same at the 
U.S. Patent Office by commission personnel; and that subsequent to the re- 
sponses of the parties to the notices above, the Commission permitted cross- 
examination of the appropriate witnesses of the parties who responded to said 
notices above, as to all phases of ownership or control of TV patents in use 
(aural or visual), licensing practices respecting said patents, and also, whether 
or not such patents were necessary for operations or equipment required by the 
Commission’s standards for monochrome TV broadcasting (UHF or VHF chan- 
nels), or necessary for operations or equipment required for standards proposed 
for color television broadcasting. 

“18. With the above extension of patent matters in docket 8736 et al., con- 
siderable information was brought to light which would be important in the 
preparation of this memorandum particularly ag to objectives (c), (d), and 
(e). Accordingly, preparation was deferred until a report could be prepared on 
the patent matters revealed by said hearing record. Such a report was com- 
pleted November 3, 1950. (Reference C of this memorandum.) 

“Re: Objective (c).— 

“19. Objective (c) is based on section 218 of the Communications Act in the 
common carrier service field, and on sections 303(e) in the broadcast and the 
safety and special service fields. The provisions of sections 218 and 303(g) 
pertinent to objective (c) are the same as for objective (d) set forth in para- 
graph 8 of this memorandum. 

“20. The material required for carrying out this objective consists in knowl- 
edge of all unexpired patents in use which persons furnishing services regulated 
by the Commission own, or have the right to sublicense, and the particular 
service or services for which each patent is being used. With this information 
at hand studies can be made to determine the person who owns or has the 
right to sublicense the controlling patents as to each service, or the person 
who owns or controls patents with claims covering operations or equipment 
called for by proposed standards or proposed equipment requirements. This 
material is called for in subparagraph (1) of the proposed rule. 

“21. Objective (c) has for its general purpose to ascertain the ‘patent situ- 
ation’ which would result upon the adoption of a set of transmission standards, 
or the adoption of certain equipment requirements, proposed for a service regu- 
lated by the Commission, for the Commission’s use when considering such 
standards or equipment requirements proposed by one or more persons. By 
‘patent situation’ in any one case is meant knowledge of the patents with claims 
covering the operations or equipment specified by the proposed standards or 
equipment requirements, the persons owning or controlling said patents, and 
the patent-licensing policies of said person or persons. 





“This report dealt with the ownership or control of unexpired patents with claims 
covering operations or equipment specified by the Commission’s transmission standards for 
— broadcast stations. (See paragraphs 9 and 10 of annex 1 of this memo- 
randum.)” 
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“22. The first report of the Commission’s TV Committee (comprising three 
commissioners) sets forth the ‘patent situation’ in TV monochrome broadcasting 
in 1939 and suggests the manner in which such preliminary knowledge should 
be used in the Commission’s consideration of transmission standards proposed 
for a service. The committee’s report is dated May 22, 1939, and on page 13 
states: 

“‘Inherent in the adoption of any standards of performance requirements 
is the question of patents. No one manufacturer seems to be in a position 
to place into service a complete radio television system without infringing 
issued or pending patents. 

“The patent situation is chaotic and no aggregate estimate can be made 
of the ultimate holder of any essential patent to a complete radio television 
system. However, all patentees or potential claimants to essential patents 
appear to recognize the necessity of coping with the situation in a commonsense 
manner either by universal cross-licensing or by some other method. Such a 
cross-licensing policy might insure a desirable degree of competition in the 
manufacturing field provided the industry as a whole will recognize the economic 
impracticality of excessive accumulative royalty percentages. 

“The patent question is not a matter directly within the scope of the Com- 
mission’s jurisdiction and rc quires the attention and cooperation of other agencies 
of the Government. Neveriieless, transmitter performance requirements which 
insure broad patent bases are preferable to those which narrow the base to @ 
few patents, provided proper quality and improvements will be possible. [Em- 
phasis supplied.] 

“*Therefore, before the Commission prescribes any minimum performance re- 
quirements for transmitters licensed by it, the Commission should assure itself 
that the resultant patent base is as broad as practicable and at the same time is 
consistent with good quality technical transmission to the public. However, the 
Comniission should not permit the patent situation to become an obstacle in its 
encouragement of further technical developments in television. Also, the Com- 
mission should utilize caution to the end that its actions may not favor unneces- 
sarily the patents of one person over those of another.’ [Emphasis supplied.] 


“23. In an interim report, dated May 28, 1940 (docket 5806), dealing with the. 


same TV transmission standards as considered by the TV committee in its May 22, 
1939, report above, the Commission stated : 

“‘* * * Defense of the RMA standards was assumed chiefly by the Radio 
Corp. of America and the Farnsworth Television & Radio Corp., who claimed 
superiorities for the RMA system over other known alternatives. It is important 
to note that both Du Mont and RCA hold patents covering the proposals which 
they respectively supported’ (p. 7). 

+ * * * . * = 


““** * * The positions of the different companies on this whole problem can- 
not be viewed with total disregard of the patent interests of competing manufac- 
turers which find expression in a desire to lock the scientific levels of the art 
down to a single uniform system based in whole or in part upon such patents. 
The functions of this Commission are not to be usurped and utilized as a means of 
monopolizing this important industry either through this or other devices’ (p. 25). 

“24. On August 26, 1948, the Commission directed that through letter requests 
the staff obtain full information from patent holders concerning the ownership 
or the right to license others (sublicense) as to television patents with claims 
that cover operations or equipment specifically called for by the Commission’s 
Current Standards of Good Engineering Practice Concerning Television Broad- 
cast Stations. On March 18, 1949, the General Counsel submitted a staff report 
on the foregoing matters.” 

“25. On March 9, 1949, Senator Ed. C. Johnson, chairman of U.S. Senate Com- 
mittee on Interstate and Foreign Commerce wrote the Chairman of this Com- 
mission wherein he stated : 

“ *We note with interest and approbation the comment in your reply of February 
25, that “the Commission, in evaluating this testimony, is aware of the fact that 
this evidence coming from the broadcasting industry as it did, was in accordance 
with the present interests of those who testified”; that “* * * the Commission 
must be particularly alert to avoid giving any particular company an unwar- 
ranted advantage over its competitors by virtue of its patent position * * *”’; 
and that “* * * At the present time the Commission is conducting a study of the 


‘*2 For summary of this report see pars. 3 to 10 of annex 1 of this memorandum.” 
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patent situation in the radio field and also the practice of companies in buying 
patents which they do not themselves own for licensing to others in order to 
determine whether such practices are inconsistent with the Sherman Act * * *.” 
These comments by the Commission lead us to suggest that rulemaking procedure 
pefore the Commission, as distinguished from your quasi-judicial function, is not 
unlike a legislative hearing on a bill seeking to correct evils in industry when only 
industry witnesses testify regarding such practices. In such circumstances the 
Congress would seek affirmative testimony by witnesses from Government agen- 
cies having a factual knowledge of the alleged evils sought to be corrected. Carry- 
ing out this analogy, the Commission certainly must have technicians on its staff 
who are familiar with the development of the art; the licensing of patents; the 
purchase of patents of others for the purpose of licensing them ; and the patent 
situation in general so that a more factual picture would be developed and 
presented to the Commission. It is obvious that representatives of industry, 
manufacturers, broadcasters, and applicants who see matters in their own 
interest first and the public interest second would not be without bias.. In secur- 
ing such a presentation before the Commission, your agency could be more certain 
that in promulgating rules and standards—including standards of good engineer- 
ing practice for television—those standards would not foreclose competition and 
freeze development in the art to the whim and will of whoever may be dominant 
in the industry.’ 

“v6. As stuted in paragraph 17 of this memorandum, as a result of the March 
18, 1949, patent report above, the Commission, in its notice of July 7, 1949, in 
the TV hearing respecting transmission standards for TV stations, docket 8736, 
et al., required that each party to the hearing, who owned or held the right to 
sublicense patents with claims ‘directed to or covering operations or equipment 
specifically called for by the transmission standards’ proposed by the Commission 
or by other persons during the proceeding, must file a statement, ‘showing (1) 
the number of each such patent and (2) the pertinent claims, therein.’ This 
patent information was furnished by the parties. In most cases the parties 
ignored making statements as to the pertinent claims of the patents listed. This 
was not enforced because it was felt unnecessary to have the help of the parties 
to determine the pertinent claims of the patents reported, i. e., this could be done 
by the Commission’s staff.” 

“27. At the request of Chairman Coy a report covering the responses of the 
parties to the patent information requirement above in the Commission’s July 
7, 1949 notice, was submitted by the General Counsel for informational purposes 
on March 31, 1950 (mimeo 48419). The report covered the responses of the 
parties as to both the current monochrome standards which were proposed by 
the Commission for stations operating on UHF channels, and the color standards 
proposed by the parties to the hearings for stations operating on either VHF 
channels or UHF channels. [Report shows color operations per se free of 
patent claims. ] 

“28. During the Commission’s consideration of transmission standards for TV 
color broadcast stations (docket 8736, et al.) it decided, during discussions, to 
disregard the ‘patent situation’ which would result in the adoption of any one 
set of the standards proposed. In other words the Commission decided to make 
its decision solely on the merits of the system which would result from the 
standards proposed. This was a change in policy over that followed by the 
Commission in considering transmission standards for TV monochrome stations 
in 1940 and 1941. This change of policy was made known in paragraph 126 of 
the Commission’s first report, dated September 1, 1950, in the proceedings above 
in color standards (docket 8736), et al.) which reads: 

“During the hearing evidence was introduced to show the patent position 
which, is held by RCA in the television field, and one of the parties urged the 
Commission to reject the RCA system in order to encourage competition and 





*88In the light of this experience and the strenuous objections made by RCA against 
interpreting the claims of the patents it had the right to sublicense during the same TV 
hearing, the staff decided to delete such requirements from the proposed rule for patent 
information.” 

“6 The antitrust laws usually relied upon in Government complaints respecting monopo- 
listic practices as ‘to the manufacture and sale of and to trade in radio apparatus and 
devices’ are secs. 1 and 2 of the Sherman Act approved July 2, 1890, and see. 3 of the 
Clayton Act approved Oct. 15, 1914. Paragraphs 91 to 97. both inclusive, of the Nov. 3, 
1950, Patent Report (reference C) show that these sections of the Sherman and Clayton 
Acts are violated by RCA’s practices in licensing others to manufacture and sell video 
receivers and the pertinent provisions of said sections are reproduced in footnotes to 
paragraph 91.” 
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avoid monopoly. The Commission recognizes that if a monopolistic patent 
position exists in the radio field, it would tend to discourage fundamental re. 
search by other companies and would tend to foster concerted action on the 
part of the patent licenser and its licensees, which could result in control of 
receivers sold to the public. However, on the record in these proceedings we do 
not believe that we are called upon to make a decision as to whether RCA doeg 
have a monopolistic position in the radio field, as urged by some, or merely one 
of leadership as contended by RCA, because the decision as to whether the 
RCA system should or should not be adopted is based solely on a consideration 
of the system on the merits. If the Commission should find that a monopolistie 
situation does exist or such a situation should develop, appropriate proceedings 
ean be instituted under the antitrust laws or the Commission can seek from 
Congress legislation to prevent the building of monopolistic patent structures 
in the radio field, or both.’ 

“29. The staff assumed from the statements in paragraph 126 above that 
hereafter preliminary reports on the ‘patent situation’ respecting transmission 
standards or equipment requirements proposed by the Commission or the in- 
dustry, would be dependent on the Commission’s instructions on a case-to-case 
basis. In other words, if transmission standards or equipment requirements 
are proposed for a particular service which the Commission regulates, the ques- 
tion whether the ‘patent situation’ which would result from the adoption of said 
standards or equipment requirements is to be considered, must be determined 
by the Commission before the staff initiates studies for a report thereon, 
[‘Patent situation’ means patent control, licensing practices, etc.] 

“Re: Objective d— 

“30. This objective is based on sections 311, 313 and 602(d) of the Com- 
munications Act. Section 313 makes all antitrust laws ‘applicable to the mant- 
facture and sale of and to trade in radio appartus and devices’ by persons en- 
gaged in furnishing any one or more services regulated by the Commission,” 
and provides that in any proceedings brought by the Federal Trade Commis 
sion or other governmental agency in respect to any matters as to which said 
agency is authorized to act, that should a licensee be found guilty of violating 
provisions of any of the antitrust laws, the court may, in addition to penalties, 
revoke all license rights of said licensee. Section 311 gives the Commission the 
right to refuse licenses to persons whose licenses have been revoked under 
section 313. Section 602(d) authorized the Commission to enforce sections 2, 
3, 7, and 8 of the Clayton Act which is ‘an act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,’ approved 
October 15, 1914. 

“31. The Commission’s enforcement authority under section 602(d) is limited 
to proceedings ‘applicable to common carriers engaged in wire or radio com- 
munication or radio transmission of energy.’ Under section 11 of the Clayton 
Act the Commission can issue a complaint against a common carrier who fur- 
nishes one or more services which it regulates, stating its charges as to sections 
2, 3, 7, and 8 of the act, and fixing a time for the party complained of to show 
cause why a cease-and-desist order should not be entered by the Commission as 
to the illegal practices alleged in the complaint. 

“22. On December 29, 1950, sections 7 and 11 of the Clayton Act were 
amended by Public Law 899. Section 11 as amended is the same as the old sec- 
tion respecting the Commission’s authority to enforce sections 2, 3, 7, or 8 of the 
Clayton Act when applicable to common carriers, etc. Section 7 as amended by 
Public 899 places authority to enforce the same in the Federal Trade Commis- 
sion. The purposes of section 7 as amended are fully explained in annex 
1 of this memorandum and it is definitely shown that section 7 is violated by 
RCA’s acquisitions of the right to sublicense patents owned by other corpora- 
tions for the manufacture and sale of the video side of TV receivers. However, 
as also shown, section 7 of the Clayton Act, as last amended, contains a pro- 
vision which excludes the use of the statute to invalidate any agreement or 
transaction made prior to the approval of Public Law 899, namely December 29, 
1950. RCA has made no such acquisitions from corporations since December 29, 


% The antitrust laws usually relied upon in Government complaints respecting monopollis- 
tie practices as “to the manufacture and sale of and to trade in radio apparatus and 
devices” are secs. 1 and 2 of the Sherman Act, approved July 2, 1890, and sec. 3 of the 
Clayton Act approved Oct. 15, 1914. Pars. 91 to 97, both inclusive, of the Nov. 3, 1950, 
Patent Report (reference C) show that these sections of the Sherman and Clayton Acts 
are violated by RCA’s practices in licensing others to manufacture and sell vido receivers 
and the pertinent provisions of said sections are reproduced in footnotes to par. 91. 
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1950. But, RCA’s major agreements whereby it acquires the right to sublicense 
patents of other corporations expire on or before December 31, 1954, and re- 
newals of said agreements would constitute a violation of section 7 of the Clayton 
Act as last amended. In brief, it is important that RCA’s new or renewal 
agreements in the future be carefully examined for violations of section 7 of 
the Clayton Act as now amended. 

“33. This Commission’s policy respecting its actions as to patent monopoly 
practices as to the manufacture of equipment employed in the services it regu- 
lates was set forth in its reply letter of February 25, 1949, to Senator Edwin 
C. Johnson as follows: 

“The Commission has no control over manufacturers as such. However, 
with reference to manufacturers who are either licensees or applicant for li- 
censes, the Commission can and does consider their activities with respect to any 
monopolistic patent control they may exercise or any activities which con- 
stitute restraint of trade or unfair competition within the meanting of the 
Sherman or Clayton Act in order to determine the qualifications of such persons 
to operate a radio station in the public interest. The authority of the Com- 
mission in this regard has been sustained by the Supreme Court in National 
Broadcasting Company v. United States, 319 U.S. 190. 

* * * * ~ * * 


“‘At the present time the Commission is conducting a study of the patent 
situation in the radio field and also the practice of companies in buying patents 
which they do not themselves own for licensing to others in order to determine 
whether such practices are inconsistent with the Sherman Act. Appropriate 
action under the above interpretation of law may result from this study. 

“‘It should be pointed out that the above interpretation of law is applicable 
not only to radio equipment manufacturers but also to licensees or applicants 
who engage in any activity which constitutes a restraint of trade or unfair 
competition within the meaning of the Sherman or Clayton Act whether or 
not such activity is in the field of radio manufacturing. In this connection 
there is presently pending before the Commission the question whether certain 
movie companies whose conduct has been found by the Supreme Court to be 
in violation of the Sherman Act are qualified to be licensees. 

“‘In promulgating standards of good engineering practice—and particularly 
transmission standards—the Commission must be particularly alert to avoid 
giving any particular company an unwarranted advantage over its competition 
by virtue of its patent position. In writing such standard we make a real 
effort to show no favoritism to any particular manufacturing company. How- 
ever, we believe that our duty under the Communications Act requires us to 
adopt those standards which will result in the optimum radio service to the 
public. If it should turn out that any one company or group of companies are 
in a position to acquire or exercise monopoly control in the industry as a result 
of patents held by them, we would refer the matter to the Department of Jus- 
time for appropriate action under the antitrust laws, or, if the manufacturer 
were a licensee, or an applicant for a license, the Commission would consider 
such facts in determining whether the manufacturer was qualified to operate 
a radio station in the public interest. Or the Commission could take both 
steps. 

“*We believe that in this manner the best system of television broadcasting 
is made possible for the American people while at the same time the maximum 
protection is afforded against the development of maintenance of monopoly.’ 

* * * * © 7 + 

“34. The material needed for the accomplishment of objective (d), on a 
year-to-year basis, comprises all the data, records, and statements called for by 
the proposed rule. Briefly, the proposed rule as revised requires each person 
responding to list all unexpired patents he owns or has the right to sublicense 
which are being used in one or more services regulated by the Commission and 
to show the services in which each of said patents are used (subpar. (1)); 
list all its licensees under said patents in use, and the services for which each 
licensee is licensed to manufacture and sell equipment (subpar. (2)); furnish 
two copies of all patent agreements with United States or foreign persons, in- 
cluding license agreements (subpar. (3)), and furnish a statement setting forth 
the licensing policy of the person reporting as to the patents in use (subpar. (4) ). 

“35. Past patent studies made by the staff on possible antitrust violations 
fully justify a rule requiring the above material on an annual basis. For 
example, the reports resulting from the telephone investigation (docket 1) and 
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subsequent years, constitute the basis of the patent monopoly charges in the 
antitrust complaint of the Government against the A.T. & T. and W. E. Co., Ine, 
now pending in the District Court for the District of New Jersey.” In this 
connection, it can also be noted that on May 16, 1950, the Department of Jus. 
tice requested a copy of the Patent Report of August 15, 1949 (reference 
B of this memorandum) in connection with a complaint respecting the lack of 
FM receivers being supplied by manufacturers which was referred to Justice 
by the Commission on March 22, 1950; and that the Justice Department on 
March 19, 1951, requested for its use copies of all staff reports respecting the 
TV hearing on color standards (docket 8736, et al.), which included the Patent 
Report dated November 3, 1951 (reference © of this memorandum). These 
incidents not only justify the need of a rule such as proposed for obtaining 
the material upon which antitrust studies can be used, but they also show 
that such studies have proven to have value to the Justice Department for its 
antitrust activities. 

“36. It should be here noted that the proposed notice attached for the rule 
making proceeding states that upon request the information and records called 
for by the proposed rule will be furnished to other Government agencies. Since 
this has been the Commission’s policy in the past it is believed the notice should 
so state. 

“Re: Objective e.— 

“37. This objective is also based on sections 218 and 308(g) of the Communi- 
cations Act, i.e., the same sections upon which objectives (b) and (c) are based. 
As shown under objective (b), it appears that all persons who own or have the 
right to sublicense unexpired patents which are being used for equipment for 
furnishing services regulated by the Commission, are willing to license said 
patents at reasonable royalties for the manufacture and sale of such equipment 
for any use, and that such a patent licensing status avoids the need of studies 
for accomplishing objective (b). Such being the case, it becomes necessary 
that the licensing practices of the patent holders filing under the proposed rule 
be examined at least on a year-to-year basis to ascertain whether the licensing 
status above is being maintained. 

“38. The purpose of objective (e) is to maintain as much competition as pos- 
sible in the manufacture and sale of patented equipment necessary for estab- 
lishing and maintaining the services regulated by the Commission. Obviously, 
the material required for this objective is the same as required for objective (d), 
i.e., all the information and records called for by the proposed rule. 

“Re: Objective f.— 

“39. Revised Statute 4900 (U.S.C., title 35: sec. 49) requires the marking of 
patented equipment with the numbers which the patents used bear and the word 
patented. The pertinent part thereof reads: 

“Tt shall be the duty of all patentees, and their assigns and legal representa- 
tives, and of all persons making or vending any patented article for or under 
them, to give sufficient notice to the public that the same is patented; either 
by fixing thereon the word “patent,” together with the number of the patent; or 
when, from the character of the article, this cannot be done, by fixing to it, or 
to the package wherein one or more of them is enclosed, a label containing the 
like notice; * * *’ 

“40. RCA does not mark the patented equipment it makes and sells and it 
encourages its licensees to follow the same practice; it contends that the only 
purpose of revised statute 4900 is to require notice if damages are to be col- 
lected from an infringer. RCA has been unwilling to furnish this Commission 
with complete information respecting its use, and the use of its licensees, of 
the patents it holds the right to sublicense but does not own. RCA also with- 
held furnishing the United States Patent Office, in connection with publishing 
its licensing policies in the Patent Office Gazette, a list of the patents its owns 
or can sublicense. The obvious purpose of these practices and acts is to coerce 
manufacturers of radio equipment to acquire RCA licensees. This is true be- 
cause the mass of patents RCA owns or controls through its rights to sublicense, 
are so overwhelming that without knowledge of the patents in use manufacturers 
become intimidated and acquire licenses, particularly since such licenses cover 
all the patents RCA owns or can sublicense for whatever field the license is 
issued. Another obvious purpose of the same practices on the part of RCA is 


% For particulars respecting the antitrust charges as to patents; see informational 
ee to the Commission from the General Counsel, dated Jan. 27, 1949 (mimeo. 
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to cloak or conceal that it owns or controls a mass of patents, and thus avoid 
monopoly charges. °° 

“(41) RCA’s concealment of its patents in use alone, justifies the need of 
carrying out objective (f). However, it is known from records filed with this 
Commission, that neither Philco nor Du Mont Laboratories mark the equip- 
ment they manufacture with the numbers of the patents used, and that both 
encourage their respective licensees to do likewise. Hazeltine, Inc., encour- 
ages its licensees to mark their equipment with ‘Manufactured under Hazeltine 
patents’ and thus avoid disclosing the patents used. Therefore, accomplishment 
of objective (f) would also prevent concealment of patents in use by several 
other companies who must report under the proposed rule. 

“41a. It should be pointed out that according to the U.S. Supreme Court in the 
ease of Automatic Radio Manufacturing Company., Inc. v. Hazeltine Research, 
Inc. (decision rendered June 5, 1950), 339 U.S. 827, which presented a similar 
situation as to the patents owned by Hazeltine, Inc., it definitely appears that 
if RCA wishes to voluntarily wave damages in its infringement suits against 
infringers, it need not mark its equipment with the numbers of the patents 
used (see p. 835). Also according to the same decision (p. 834), ‘the mere 
accumulation of patents, no matter how many, is not in and of itself illegal.’ 

“41b. The above holdings of the Supreme Court make it questiunable whether 
or not RCA’s acts or practices per se which go to conceal the fact that it owns 
or controls a mass of patents relating to one or more broadcast services, con- 
stitute and abuse or misuse of patents under the antitrust laws, i.e., the use of 
patents for purposes other than intended. Therefore, it is debatable whether 
said practices can be stopped under antitrust actions. However, the same prac- 
tices, when taken with the other RCA practices for monopolizing the business 
of licensing others to manufacture and sell broadcast equipment,” are certainly 
sufficient for this Commission to notice in carrying out its regulatory functions 
because, when combined, they relegate FCA’s patent licensees to mere satellites 
respecting basic research, and thus place RCA in a position to monopolize that 
field. Also, by virtue of the same practices RCA is in a position through concerted 
action with its licensees to thwart the Commission’s authority in the determina- 
tion of standards or equipment requirements for new broadcast services.” 

“41c. Summing up, the powers RCA attains through its practices including 
concealing the mass of patients it owns or controls in the broadcast field are 
detrimental to the public interest. In Mercoid Corporation vy. Mid-Continental 
Investment Co., 320 U.S., 661, the Supreme Court said (p. 665): ‘It is the public 
interest that is dominant in the patent system.’ Thus, if this Commission is to 
serve public interest through its regulatory functions, objective (f) is within 
said functions, because the powers RCA attains through its patent concealment 
practices will be greatly diminished. 


“Material Which Would Result from Proposed Rule and Working Arrangements 
and Personnel Needed 


“42. The questions above can be determined from the discussions of objectives 
(a) to (f) set forth in preceding paragraphs of this memorandum. The pur- 
pose of objective (a) is to bring about uniformity of application in securing the 
information and records needed by the Commission in its work respecting 
patents. This is fully discussed in paragraphs 4 to 7, both inclusive. No work- 
ing arrangements or personnel are involved under this objective. 

“43. Objective (b) goes to ascertaining the unexpired patents not in use; its 
prime purpose is to determine whether the use of important unexpired patents 
for services regulated by the Commission has been unreasonably delayed or 
suppressed. For reasons discussed in paragraphs 8 to 18, both inclusive, this 
objective has been abandoned, and thus again no working arrangements or per- 
sonnel are involved. 


%® These RCA practices of concealment were developed during the proceedings on trans- 
Mission standards for TV color broadcasting and are set forth as items (2) of paragraph 
58, and in paragraphs 56 and 57 of Reference C of this memorandum. (See also pargraph 
25 of annex 1 of this memorandum.) 

% These additional practices are 5 in number and are set forth in paragraphs 24 and 25 
to 29, both inclusive, of annex 1 of this memorandum as taken from paragraphs 53 to 64 
of Reference C. 

% The fact that RCA can control research, and through concerted action with its licensees 
can thwart Commission authority, is recognized by the Commission in par. 126 of its first 
report on color standards for TV broadcast stations in docket 8736, et al. (Par. 26 of this 
Memorandum quotes paragraph 126 of the Commission’s report.) 
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“44, Objective (c) is discussed in paragraphs 19 to 27, both inclusive. This 
objective is to keep the Commission advised respecting the persons Who own g& 
control unexpired patents necessary for the manufacture and sale of equip 
ment or operations specified by proposed transmission standards or for propose 
equipment requirements. As is shown in paragraphs 19 through 27 of thi 
memorandum, beginning in 1939, the Commission’s policy had been to considg 
the ‘patent situation’ which would result from the adoption of proposed trang 
mission standards before such adoption was made; that the Commission in it 
first report on proposed transmission standards for TV color stations, dated 
September 1, 1950, docket 8736, et al., in paragraph 126, in substance, stated thaj 
the resulting patent situation was disregarded in reaching its decision as to the 
standards adopted; and that through discussions preliminary to this decision 
of the Commission it was understood that in future cases respecting proposed 
standards or equipment requirements, the matter of initiating studies for reports 
on the resultant patent situation respecting the same, should await the instrue 
tions of the Commission. Therefore, no estimate can be made respecting the 
work required for objective (c), because in future cases the Commission may 
wish to follow the procedure it established above respecting standards for Ty 
color broadcasting, and thus eliminate further patent studies respecting pro 
posed standards or equipment requirements. However, most of the information 
necessary for such studies, as to all services regulated by the Commission would 
become available under subparagraph (1) of the proposed rule, insofar as con 
cerns unexpired patents which persons furnishing services regulated by the Com- 
mission, own or have the right to sublicense. 

“45. Objectives (d) and (e) are so related that studies for reports thereon 
should be conducted at the same time respecting the services in a particular field, 
Objective (d) goes to determine whether persons who furnish services regulated 
by the Commission and who own patents, are engaged in licensing practices 
or operating under agreements which violate one or more antitrust laws, while 
objective (e) goes to studies to determine whether persons who own patents 
and furnish services regulated by the Commission are living within their declared 
policies of licensing others to manufacture and sell equipment under their 
respective patents. In each case the same material for making studies is needed, 
which comprises all the information and records called for by the proposed rule, 

“46. The patent report dated August 15, 1949 (reference B of this memoran- 
dum) is a sample of a study covering both objectives (d) and (e) as to the FM 
broadcasting and TV monochrome broadcasting services. The studies were 
made over an 8-month period by the patent advisor in the Office of the General 
Counsel, with the help of a clerk-stenographer. Much of the material used had 
been obtained in previous years. However, all information respecting patents 
in use, and considerable of the information respecting patent licensing policies, 
was obtained for the report through request letters (staff level). If the proposed 
rule had been in effect, the request letters would have been unnecessary, and 
considerable work would have been saved. Also the report was held up from time 
to time awaiting material requested by letters. 

“47. It should be stressed that complete studies covering either objective 
(d) or objectives (e€) cannot be made without knowledge of the unexpired 
patents in use, and that such information should be obtained by a rule, because 
of the long delays resulting when the letter request method is used. These delays 
are usually due to the unwillingness of the patent holders to immediately assign 
personnel for ascertaining the patents in uses. It should also be noted that the 
patents in use for common carrier services have not been ascertained since the 
telephone investigation (docket No. 1), except that in 1943 the unexpired patents 
owned by the Western Union and the Postal Telegraph being used for wire 
telegraph services were ascertained in connection with the merger of the facilities 
of these two carriers. It should be further noted that knowledge of the patents 
in use for equipment and operations of safety and special services has never 
been obtained. Therefore, should the proposed rule be adopted, studies for 
accomplishing objectives (d) and (e) as to the common carrier services and 
the safety and special services should be given priority. 

“48. One purpose for the preparation of annex 2 of this memorandum was to 
approximate the number of U.S. patents owned or controlled by the persons with- 
in the proposed rule, and to show their respective patent licensing policies. 
These matters were discussed under objective (b) herein. The remaining pur- 
pose of annex 2 is to provide data from which an approximation of the number of 
patents likely now in use can be made, and thus give some idea of the patents 
which would be reported under the proposed rule. 


ana moe me we Oe oO So 


a. 


re. This 
> OWN 
if equip 
DrOposel 
of thiy 
conside 
d trang 
DO in its 
S, date) 
ted that 
S to the 
decision 
ToOposed 
reports 
instrue. 
ing the 
on 
for Ty 
ng pro 
"mation 
1 Would 
as Con 
ie Com- 


thereon 
ir field, 
Zulated 
actices 
, while 
a tents 
-clared 
- their 
ieeded, 
d rule, 
noran- 
he FM 

were 
eneral 
“1 had 
atents 
licies, 
posed 
7, and 
1 time 


ective 
‘pired 
cause 
lelays 
issign 
it the 
e the 
tents 
wire 
lities 
tents 
never 
s for 
and 


as to 
with- 
icies. 
pur- 
er of 
‘ents 


REGULATORY COMMISSIONS AND AGENCIES 2523 


“49, As shown on page 4 of annex 2, the approximate number of U.S. patents, 
owned or controlled by the parties listed is 21,375. This includes the foreign and 
domestic companies listed in footnote 6, page 3, whose U.S. patents RCA has the 
right to sublicense. The same footnote also shows that out of the 21,375 patents, 
RCA either owns or has the right to sublicense 13,765 patents, which, because of 
RGA’s activities, relate mostly to radio or television. Thus there remains, of 
the total 21,375 patents, 7,610 patents which are owned by others, and which 
RCA does not have the right to sublicense. 

“50, Paragraphs 42 and 44 of the November 3, 1950, patent report (reference C 
of this memorandum) shows that about 12 percent of the 1,800 unexpired patents 
relating to television, which RCA owns or has the right to sublicense, are in 
use. Accepting this as a percentage of use for all the 13,765 patents RCA owns 
or has the right to sublicense, there would be 1,651 of said 13,765 patents in use.” 

“51, As to the remaining 7,610 unexpired patents owned by the other persons 
and under which RCA does not hold the right to sublicense, it is pertinent to note 
that in 1935 the Bell companies showed 46.7-percent usage of the patents they 
owned. (This was ascertained by the patent studies made during the telephone 
investigation.) Also, according to the August 15, 1949, patent report (reference 
B of this memorandum), Major Armstrong claimed that about 33 percent of 
his patents were in use; Du Mont Laboratories claimed that about 46 percent 
of its patents were in use for its own manufacture, and Philco claimed about 12 
percent of its patents in use for the equipment it manufactured. The remaining 
companies reporting for the August 15, 1949, patent report were so uncertain as 
to the patents in use which they owned that the figures submitted have no value 
for the overall percentage of use here sought. 

“52, Accepting the average percentage of the patent usage in the preceding 
paragraph as a basis for the 7,610 patents which RCA does not own or hold the 
right to sublicense, which approximates about 34 percent, then it is likely that 
2,587 of the 7,610 unexpired patents are in use. This number, added to the 2,000 
unexpired patents which comprise all the patents likely in use which RCA either 
owns or has the right to sublicense (see footnote 59), makes a total of 4,587 
which are likely in use and would be reported under the proposed rule. 

“53. Based upon previous studies, it is believed that through the use of the 
material on hand, which has accumulated since 1935, and the use of the reports 
resulting from past patent studies, the present personnel assigned to patent work 
can provide a separate report within 1 year from the date of filing of the informa- 
tion and records called for by the proposed rule covering objectives d and e as 
to (1) broadcast services, (2) common carrier services, and (3) safety and 
special services. 

“54. Briefly, the patent processing for objectives d and e, would consist in 
first determining the controlling patents as to the services being studied which 
would be but a small percentage of the total patents being used for said services. 
This would be followed by studies to determine whether there existed practices 
or agreements, predicated on these controlling patents, which violate one or more 
provisions of the antitrust statutes. During this last step, the question whether 
the owners of the controlling patents were keeping within their stated licensing 
policies could also be determined. 

“55. Referring to objective f which consists in making available to the public 
the number lists of the patents in use for each service regulated by the Commis- 
sion in the common carrier, safety and special, and the broadcast service fields, no 
extra personnel is needed, because the only work required is that one copy of 
the responses called for under subparagraph (1) of the proposed rule be made 
available to the public in a reference room maintained by the Commission. Thus, 
objectives d and e, as heretofore shown, constitute the principal work which would 
result from the adoption of the proposed rule, and as stated in the preceding 
paragraph it is believed that the work necessary for accomplishing these two 
objectives, can be done by the personnel now assigned to patent work.” 


FOC issues notice of patent rulemaking, docket 10090 

After considering (executive session) the matters presented in the August 22, 
1951 (p. 179, supra), the Commission on November 23, 1951, approved the notice 
and set of rules proposed; the same were released November 29, 1951, docket 
10090—-see 16 F.R.P. 12438 No. 239.” The notice and rules are reproduced below : 





“© The 1,651 patents should be increased to 2,000 to account for electron tube patents in 
use which were not included in the 12-percent usage.” 

©The FCC Commissioners were Coy (Chairman), Walker, Hyde, Sterling, Webster, Hen- 
nock, and Jones. 
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Notice 


“In the matter of promulgation of rules governing the preparation and filin 
of annual patent reports. 

“1. Notice is hereby given of proposed rulemaking in the above-entitled matte 

“2. The Commission proposes to issue the rules set forth in the appendix of thy 
notice to be designated as section 25.1. The proposed rule requires each persn 
who owns one or more unexpired U.S. patents, or has the right to license othey 
under one or more such patents owned by others, which are being used fy 
rendering telephone, telegraph, cable, or radiotelephone carrier service to th 
public, or being used for safety and special services, or for rendering radi 
broadcast services to the public; and said person renders, a part of, or all of, the 
service or services for which said patents are being used, or controls, or 4 
controlled by, the person who renders a part of, or all of, said service or services 
or, is under direct or indirect common control with the person or persons render. 
ing a part of, or all of, the service or services for wihch said patents are being 
used, to prepare and file, in duplicate, with the Commission on or before the 
81st day of March of each year verified under oath (or affirmed according to law) 
and covering the period of 12 months ending on the 31st day of December next 
prior to said date, certain information as to the use and licensing of said 
patents. 

“3. The proposed rule is issued under the authority of section 4(i) 218, 303(e), 
3038 (¢), 311, 313, and 602(d) of the Communications Act of 1934, as amended 
The tables filed pursuant to subparagraph (1) of the proposed section 25.1 will 
be made available for inspection by the public. All data and records required by 
the proposed section 25.1 will be available to Federal agencies upon request, 

“4. Any interested party who is of the opinion that the proposed rule should 
not be adopted, or should not be adopted in the manner set forth in the appendix 
hereto, may file with the Commission on or before January 5, 1952, a statement 
or brief setting forth his comments. At the same time persons favoring the rule 
as proposed may file statements in support thereof. The Commission will con- 
sider all such comments that are presented before taking action in the matter, 
and if any comments are submitted which appear to warrant the holding of a 
hearing or oral argument, notice of the time and place of such hearing or oral 
argument will be given. 

“5. In accordance with the provisions of section 1.764 of the Commission's 


rules and regulations, an original and 14 copies of all statements, briefs, or 
comments filed shall be furnished the Commission.” 


Rules 
“Appendix 


“SEc. 25.1. Persons owning or having sublicense rights under patents being used 
for rendering one or more electrical communication services within the provisions 
of the Communications Act of 1934, as amended, if rendering, or if connected 
directly or indirectly with a person rendering such service or services, required 
to file. (a) Each person who owns one or more unexpired U.S. patents, or has 
the right to license one or more such patents which are owned by others, i.e., the 
right to sublicense, which are being used for rendering telephone, telegraph, 
eable, or radiotelephone carrier service to the public, or are being used for ren 
dering safety or special services, or for rendering radio broadcast service to the 
public; and said person renders, a part of, or all of, the service or services for 
which said patents are being used, or controls, or is controlled by, the person 
who renders a part of, or all of, said service or services for which said patents 
are being used, shall prepare and file, in duplicate, with the Commission on or 
before the 31st day of March of each year, verified under oath (or affirmed ac 
cording to law) and covering the period of 12 month ending on the 31st day of 
December next prior to said date the following: 

“(1) A table listing numerically the patent within paragraph (a) of this see 
tion, namely the unexpired U.S. patents the person reporting owns or has the 
right to sublicense which are being used for one or more services regulated by the 
Commission and said table showing as to each patent listed, the rights of the 
person reporting, i.e., ownership or sublicense rights, the U.S. Patent Office class 
ification and subclassification numbers, the filing and expiration dates, and the 
particular service or services for which said patent is being used. 

“(2) A table listing the names and addresses of all persons, who hold licenses 
through the person reporting, under one or more of the patents reported under 
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subparagraph (1) of this paragraph by said person, and showing as to each such 
license, the patents licensed, the particular service or services for which devices 
or equipment can be manufactured and used or sold under said patents by the 
licensee, and the commencement and termination dates of the license. 

“(3) Agreements involving one or more of the patents reported under sub- 
paragraph (1) of this paragraph, of which the person reporting is a party, in- 
cluding agreements with persons in foreign countries. Where a standard form of 
license agreement is used, only sample copies are required. 

“(4) A statement setting forth the patent licensing policy of the person re- 
porting respecting the patents said person lists under subparagraph (1) of this 


paragraph. 


OHAPTER II. RESPECTING COMMENTS FILED FOR AND AGAINST RULES PROPOSED BY 
FCC NOTICE OF NOVEMBER 29, 1951-——DOCKET 10090 


Introductory 

The early comments filed (including letters) to the rules proposed by the 
November 29, 1951, notice were mostly from persons who were not within the 
rule. These early comments either protested the rules proposed or sought ex- 
tension of time to file further comments. The persons who filed the earlier 
comments comprised small patent holders, patent attorneys, and patent asso- 
ciations. A number of the larger patent holders within FCC jurisdiction also 
filed comments and objected to the proposed rules principally on the grounds 
that the FCC did not have authority to promulgate the rules; that the rules 
were burdensome, and that the rules were a fishing expedition as to antitrust 
violations. The comments clearly indicated that it was questionable whether 
the.rules should apply to patent holders rendering safety or special services. 
The comments also indicated that the rules imposed too great a workload on 
the larger patent holders. 

The comments also clearly indicated that FCC’s need of the patent infor- 
mation required under the proposed rules was not understood. With this in 
mind there was issued a supplementary notice explaining the purpose for the 
information and FCC authority under the Communications Act for promul- 
gating the rules. Comments filed after this supplementary notice showed that 
FCC’s purposes of the information were still not fully understood. 

After extensive study of the comments filed to the rules proposed by the 
November 29, 1951, notice, the patent adviser took the position that there should 
be a modified set of rules issued greatly lessening the work in filing reports, 
and that in addition to the notice for the modified set of rules, there should 
issue a preliminary report of the FCC stating the reasons for amending the 
rules first proposed, and point out how said amendments met objections when 
viewed in the light of FCC policy as to patent control. The rule amendments 
proposed, excluded persons holding patent rights with FCC authorizations only, 
in the safety and special services field. 

Preliminaries to comments filed to patent rules proposed by FCC notice of No- 
vember 29, 1951, docket 10090 

Following release of the November 29, 1951, notice, FCC received a large 
number of letters and telegrams requesting extention of time for filing com- 
ments. A number of the letters showed plainly that the scope of the rules 
notice, and the purposes of the information required, were not understood. 
Time for filing comments was twice extended, and a supplemental notice was 
issued explaining FCC’s need of the information called for by the rules pro- 
posed. (See “Steps preliminary to filing of comments” etc. beginning on p. 
210 post. ) 

FCO patent adviser’s memorandum-report on comments received by FCC respect- 
ing patent rules proposed by November 29, 1951, notice, docket 10090 

This memorandum-report is dated May 9, 1952 (mimeo 79350). It comprises 
41 pages of text, 6 appendixes, and 3 tables. The appendixes and tables listed, 
and the index of the report follow: 


“Appendixes and Tables 


“1, Appendix I—Chart showing persons who requested extension of time to 
file comments and who did not state any objections to the rule in such requests, 
nor file comments within the entire period granted for the filing of comments. 
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“2. Appendix II—Chart showing persons who stated objections to proposed 
rule before receipt of second supplemental notice which issued January 17, 1952, 
and did not file comments thereafter, and showing substances of statements fa- 
vorable to the rule, or against the rule made by each such party. 

“3. Appendix I1I—Chart showing persons who filed comments to proposed 
patent rule after the second supplemental notice issued and showing the sub- 
stance of statements favorable to the rule, or against the rule made by each such 
party. 

“4. Appendix IV—Proposed rule with the insertions and deletions recom- 
mended in this memorandum. 

“5. Appendix V—Proposed preliminary report of the Commission. 

“6. Appendix VI—Proposed new notice, namely, third supplemental notice. 

“7, Table 1—Comments of persons who own patents and who are also render- 
ing common carrier communication service to the public. 

“8. Table 2—Comments of persons who own patents and who are also broad- 
cast licensees. 

“9. Table 3—Comments made by persons who are not rendering, directly or 
indirectly, common carrier communications service, or broadcast service, and 
who do not hold authorizations in the safety and special services field. 


“Index 


“1, Explanation of appendixes I, II, and III. 

“2. Comments filed make it necessary to consider rule separately as to com- 
mon carriers, as to broadcast licensees, and as to safety and special services. 

“3. Commission policy respecting patents owned or controlled by common car- 
riers and the development thereof. 

“4. Commission policy and development respecting patents owned or con- 
trolled by broadcast licensees and patents owned or controlled by others. 

“5. Commission policy as to patents owned or controlled by persons holding 
authorizations in the safety and special services field. 

“6. Purposes of the proposed rule. 

“7, Comments of persons who own patents and who are also rendering com- 
mon carrier services to the public. 

“8. Comments of persons who own patents and who are broadcast licensees. 

“9. Comments of persons respecting adoptions of proposed rule as applied to 
patent holding companies or individuals who also hold authorizations in the 
safety and special services fleld. 

“10. Comments made by persons who are not rendering directly or indirectly, 
common carrier service, or broadcast service, nor hold authorizations in the 
safety and special services field. 

“11. Other objections. 

“12. Amendments to proposed rule. 

“13. Actions which the Commission is recommended to take.” 

The FCC steps preliminary to the filing of comments respecting the rules 
proposed by the November 29, 1951, notice, are covered by paragraphs 1 to 5, both 
inclusive of the May 2, 1952, memorandum-report which follow: 

“1. On November 29, 1951, the Commission released its notice of proposed 
rulemaking in the above proceeding. The rules proposed were made an appendix 
to the notice, and said proposed rule was designated for reference as section 25.1 
of the Commission’s rules and regulations. The notice stated that comments 
respecting the rule proposed must be filed on or before January 5, 1952. The 
notice also stated ‘if any comments are submitted which appear to warrant the 
holding of a hearing or oral argument, notice of the time and place of such hearing 
or oral argument will be given.’ 

“2. In addition to the above, the notice stated: ‘The tables filed pursuant to 
subparagraph (1) of the proposed rule will be made available for inspection by 
the public.’ (Subparagraph (1) calls for a list of unexpired patents in use; 
and showing as to each patent listed, rights of party reporting, i.e., ownership or 
sublicense rights, Patent Office classification numbers, filing and expiration dates, 
and service or services for which the patent is being used). The notice also 
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stated: ‘All data and records required by the proposed rule will be available to 
Federal agencies upon request.’ “ 

“8. On January 3, 1952, the Commission extended the time for filing com- 
ments from January 5 to January 31, 1952. This was in response to about 60 
letters and telegrams requesting such an extension. It appeared that the 
requests had been made because of a letter marked ‘Urgent’ writtent by John W. 
Anderson, president of the National Patent Council, to all founders and associates 
of said Council, calling the Commission's rule proceeding a ‘fishing expedition’ 
into the traditional privacy of citizens and the privacy of contracts and asking 
that each recipient of the letter wire or write the Commission urging that the 
date for filing comments be extended to January 31, 1952, to permit for considera- 
tion of the rule and submitting comments thereon. 

“4. Subsequent to January 3, 1952, and prior to January 16, 1952, the Commis- 
sion had received 78 further communications respecting its proposed rule. 
About 50 percent of these parties requested extension of time to file comments. 
Most of the parties stated objections to the proposed rule. In general, the 
eontentions were: that the Commission did not have authority to make the rule; 
that the rule is an invasion of the privacy of citizens and the privacy of contracts; 
that the rule is a burden upon the patent system and a burden upon the tax- 
payers ; that the Commission had not shown purposes for the information required 
under the rule; that if the rule was a ‘fishing expedition’ as to antitrust viola- 
tions, the Commission had no authority, ie., that the Department of Justice 
was the proper agency to make such a survey, and that the information the 
Commission sought by the rule was available at the U.S. Patent Office. It was 
clear from these comments that the parties filing same did not have a clear 
understanding of the limited application of the rule, nor a clear understanding 
of the Commission’s purposes in requiring the information data and records 
ealled for. Therefore, on January 16, 1952, the Commission issued a second 
supplementary notice explaining the limited application of the rule, namely, 
that it applies only to patent holders who are rendering electrical communica- 
tion services regulated by the Commission; that the Commission’s authority for 
the rule was set forth in paragraph 3 of the first notice, namely, sections 218, 
808 (e), 303(g), 311, 313, and 602(d) of the Communications Act; that the infor- 
mation provided by the rule would be used by the Commission for keeping abreast 
of technical developments in the radio communication field ‘with reference to 
the prescription to technical standards and the determination of what experi- 
mental or new services, if any, may be desirable.’ and that the information would 
be pertinent to inquiry by the Commission into the question of whether licensees 
of the Commission or the persons subject to its jurisdiction are engaged in 
practices relating to patents which may be in violation of the antitrust or other 
laws as a basis for ascertaining what action, if any, may be appropriate in 
Commission licensing proceedings relating to the qualifications of licensees or 
whether such matters should be referred to other Federal agencies for such 
action as they may deem appropriate.’ 

“5. On January 24, 1952, the Commission further extended the time for filing 
comments from January 31 to February 21, 1952. This action was primarily 
based on the request of the National Association of Manufacturers to permit 
time for the NAM committee on patents to discuss the proposed rule and file 
comments.” 


The first supplemental notice was issued Dec. 12, 1951; it called upon each person 
filing comments to include the following information : 

(1) The total number of patents which the party reporting currently owns or has the 
right to sublicense which are deemed to be within the proposed rule, and the total number 
of ance patents which will likely be added by the second annual report under the pro- 
posed rule. 

(2) The total number of agreements, copies of which must be filed with the first report 
under the proposed rule, and an approximation of the total number of such agreements 
which would likely be added by the second annual report under the proposed rule. 

“Note: The responses to the above requests are so incomplete that they have no value 
for the purposes intended, i.e., to determine the actual workload the reports would place 
on the Commission.” 
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Index item 2 of the May 9, 1952, memorandum-report is covered by para- 
graphs 11 to 14, both inclusive, which follow: 


“Comments Filed Make it Necessary To Consider Rule Separately as to Common 
Carriers, as to Broadcast Licensees and as to Safety and Special Services” 


“11. The proposed rule calls for an annual report from each ‘person’ who 
owns or has the right to sublicense one or more unexpired patents being used 
in one or more of the above services, and is engaged, directly or indirectly, in 
rendering one or more of said services. Respecting common carrier and broadcast 
service the proposed rule specifies that such services are being rendered to the 
public, while with the safety or special services it is not specified that the service 
need be to the public. 

“12. Some of the ‘persons’ filing comments state that they have no objection 
to the rule if it does not apply to broadcast licensees. Philco is one of these 
persons. Also two of the ‘persons’ filing comments state that they have no 
objection to the proposed rule if it does not apply to some of the safety and 
special services which they hold authority to render. These ‘persons’ are the 
Fluo Corp., Ltd., which is authorized to operate a system classified as ‘Special 
Industrial Radio Service’ and the American Petroleum Institute, which repre 
sents the Petroleum Radio Service authorized to render a private radio message 
service under the safety and special services. The common carriers who filed 
comments limit their objections to their own field. In this connection, it should 
be mentioned that the owners of the greatest number of patents, namely, the 
Bell System patent holding companies, make no objection to the rule pertaining 
to its legality or pertaining to the Commission’s authority; and state that they 
can comply with the rule, but as it now reads it will add considerable cost to 
their operations. 

“13. A further reason for considering the proposed rule separately as to the 
three different services which it covers arises from the attack made by some 
of the persons filing comments, namely, that before the Commission has au- 
thority to promulgate the proposed rule, it must have cause for believing that 
one or more of the persons within the rule may be engaged in committing viola- 
tions of the antitrust laws or their past records as shown. More specifically, the 
American Patent Law Association and others contend that the Commission can- 
not call for the type of information required by the proposed rule unless it 
has ‘at least some prima facie evidence of wrongdoing.’ While this has no 
merit respecting the proposed rule yet it is desired to meet the same which can 
best be done by discussing the services separately as will later appear. 

“14. A further and important reason for treating the comments separately re- 
specting the three services to which the proposed rule applies, is that Com- 
mission policy and the development thereof differ as to each service.” 

Index items 8, 4, 5, and 6 of the May 9, 1952, memorandum-report are covered 
by paragraphs 15-24, paragraphs 25-42, and paragraphs 43-53 respectively, 
which follow : 


“Commission Policy Respecting Patents Owned or Controlled by Common Car- 
riers and the Development Thereof” 


“15. Commission policy since 1939 as to patents held by companies engaged, 
directly or indirectly, in rendering common carrier communication services which 
it regulates consists in (1) bringing about a licensing policy on the part of each 
carrier which does not allow the use of the patents to monopolize the manufacture 
and sale of equipment or devices for rendering such services to the public, i.e., 
a willingness to license their respective patents at reasonable royalties for all 
purposes, and (2) to report to the Department of Justice facts as evidenced by 
records and practices of such carriers which go to establish that one or more of 
the antitrust laws are being violated. 

“16. The first development of the foregoing policy occurs in the Commission’s 
report to Congress of its investigation of the telephone industry (docket 1) 
pursuant to Public Resolution 8 (74th Cong.). The investigation established 
beyond doubt that the Bell patent holding companies had utilized patents they 
owned or controlled since the beginning to monopolize or attempt to monopolize 
the manufacture and sale of patented equipment and devices to the Bell System 
telephone operating companies. In the Walker report on the telephone investi- 
gation this fact is stated (p. 279, par. 2) and it was further stated ‘Unless regu- 
lated effectively, such a monopoly appears, in the light of the antitrust laws of 
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the U.S. Government, to be repugnant to the best interests of the public.’ The 
Walker report (p. 279, par. 3), proposed as a remedy for this situation the rein- 
forcement or clarification of the antitrust laws whereby this monopoly would 
pe made unlawful and that the FCC be given authority to enforce the same. The 
principal reason for this recommendation was that sections 2, 3, 7, and 8 of the 
Clayton Antitrust Act whieh the Commission has authority to enforce under 
602(d) of the Communications Act through cease-and-desist orders as provided 
in section 11 of the Clayton Act, were inapplicable, i.e., it did not appear that the 
Bell System patent holding companies violated these sections of the Clayton 
Act in monopolizing, through patents, the manufacture and sale of equipment 
and devices for the telephone services rendered by the Bell telephone operating 
companies. 

“17, An alternative for the antitrust legislation set forth in the preceding 
paragraph the Walker Report recommended (p. 712, item II(c)) that the Com- 
mission be given authority to require the Bell companies to license their patents 
upon reasonable terms when the granting of such licenses would ‘not be detri- 
mental to the communications services rendered by’ them. The final report of 
the Commission on the telephone investigation” recommended (p. 601, 8th 
item of par. 2) compulsory licensing of patents as to all common carriers, 
but did not recommend the antitrust legislation proposed by the Walker Report. 
Instead the final report (p. 584), after discussing the patent monopoly of the 
Bell System manufacturing companies, stated “This system of manufacture and 
sale of equipment may be repugnant to the spirit of the antitrust laws of the 
United States’ and in a footnote to this statement cited section 10 of the Clayton 
Act which the Commission does not have authority to enforce under section 
602(d) of the Communications Act. At least this can be considered as construc- 
tive notice to the Department of Justice and the Federal Trade Commission 
that the manufacturing and patent practices of the Bell System patent holding 
companies were likely in violation of the antitrust laws. In the meantime, the 
Antitrust Division of the Department of Justice was furnished copies of both 
the Walker Report and the final report to Congress on the investigation of the 
telephone industry and copies of the staff reports on patents upon which the 
reports to Congress were predicated. 

“18. Subsequent to the final report to Congress on the investigation of the 
telephone industry, the Commission continued to urge the enactment of the 
compulsory patent licensing legislation. On June 20, 1939, the Commission 
approved a letter to Senator Joseph C. O’Mahoney, Chairman of the Temporary 
National Economic Committee (which had included patents in its monopoly 
investigation), transmitting a copy of the final report to Congress on the inves- 
tigation of the telephone industry and calling attention to the recommended 
legislation for compulsory patent licensing. The final report to Congress of 
TNEC recommended legislation for compulsory patent licensing at reasonable 
royalties.“ On May 1, 1942, a member of the Commission’s staff testified be- 
fore the Committee on Patents of the U.S. Senate (77th Cong., 2d sess.) ; he 
explained the Commission’s report on the telephone investigation respecting 
patents and the legislation recommended for compulsory licensing of patents 
owned or controlled by common carriers engaged in rendering communication 
services which the Commission regulates.“ Again, the Commission in its con- 
fidential ‘Report to the Board of War Communications on Telegraph Service’ 
stated (p. 82) that the monopolistic patent position of the Bell System called 
for compulsory patent licensing legislation as recommended in its final report 
on the investigation of the telephone industry. On June 18, 1945, the Commis- 
sion wrote the Secretary of Commerce (then Chairman of the President’s 
Patent Committee, investigating the patent system for determining what new 
legislation should be recommended to Congress) calling attention to its recom- 
mendation for compulsory licensing as a result of the telephone investigation 
and asking that it be given consideration. Later in 1945, the same legislation 
was urged by a staff member of the Commission before the National Patent 
Planning Commission established by the President in 1941 for the same pur- 
poses for which the President’s Patent Committee was created. 

“19. In order to carry out Commission policy heretofore stated (par. 15, 
respecting patents owned or controlled by communication carriers (wire or 





“® H. Doc. No. 340, 76th Cong., 1st sess. (1939).” 

“8 See p. 36 of Senate Document No, 35, 77th Cong., 1st sess.” 

“This testimony was given in connection with S. 2303, providing for the compulsory 
licensing of patents ‘in the interest of national defense or for the prosecution of war, or for 


other purposes.’ ” 
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radio) through request letters and conferences with Patent Counsel for the 
different patent holding carriers (staff level), each carrier under section 218 of 
the Communications Act was required in 1942 to furnish, semiannually, a 
report comprising copies of all agreements and amendments® involving their 
patents with ‘persons’ located in the United States and ‘persons’ located in for- 
eign countries, a list of the ‘persons’ in the United States licensed under their 
patents and one or more statements giving the nature of each license. The 
companies that were required to furnish these semiannual reports were the Bel] 
System patent holding companies, RCA, I.T.&.T., and its subsidiary companies, 


and The Western Union Telegraph Co. The report in each case covered the | 


new agreements and amendments to old agreements, and licenses made duriug 
the 6-month period covered by the report. In the case of the Western Unio, 
it was requird to include additionally in its report the U.S. patents acquirea 
over a 6-month period and to state the usage thereof, if any, for rendering tele 
graph service. In all cases where the patent licensing policy could not be 
determined from the agreements filed, the company was requested to inform 
the Commission as to the same. In the case of the Bell System companies and 
the RCA, numerous requests were made as to the patents they held pertaining 
to particular systems or devices and the licensing pol.cy respecting the same, 
The same companies were ilso requested from time to time to provide a list of 
their patent agreements with foreign ‘persons’ in force as of a stated date. 

“20. At this point it should be explained that the words ‘new inventions and 
developments’ as used in section 218 of the Communications Act mean patented 
inventions, i.e., the inventions owned or controlled by carriers can only be ascer- 
tained from the claims allowed by the Patent Office and set forth in the issued 
patents because an applicant claims what he discloses in his application for 
patent and what invention he has really made is not known until the Patent 
Office allows claims and passes the application to issue. This interpretation 
also appears to be the legislative purpose and construction of section 218” In 
brief, under section 218, Congress did not intend that the Commission pry 
‘into the privacy of the inventor’s laboratory or mental processes,’ and thus 
issued patents became the only way to obtain knowledge of the ‘new inventions’ 
owned or controlled by the carriers. It should also be noted that the foregoing 
interpretation was relied upon in the preparation of the Commission’s reports 
to Congress respecting patents on the investigation of the telephone industry, 
and relied upon in the letter requests for patent information from the carriers 
(wire and radio) since 1939, including the semiannual patent reports initiated 
in 1942. 

“21. Senate Resolution 187 (78th Cong., Ist sess.), called for the study and 
investigation ‘of international communications by wire and radio’ and included 
in this investigation ‘the developments and improvements in the art of communi- 
cation by wire or radio affecting, or which may be expected to affect, such inter- 
national communications.’ In preparation for this investigation a patent survey 
was made of the patent holdings of each of the company carriers within the 
Commission’s jurisdiction supporting a patent structure pertinent to wire or radio 
communications. The companies were the Bell System companies, R.C.A., 
L.T. & T. and subsidiaries, and the Western Union. A large amount of pertinent 
information was requested and obtained from each of these companies in connec- 
tion with the study made and shaped into a staff report. The purpose of mention- 
ing this study is to show the Commission's work and knowledge respecting patents 
owned or controlled by communication carriers, and also to show the extensive 
material heretofore obtained from such carriers, 


® This included the cross-licensing agreements between the radio group (RCA-—GE, and 
Westinghouse) and the telephone group (A.T. & T. Co. and Western Electric). 

“A letter to Senator C. C. Dill dated May 16, 1934, from ICC Commissioner Frank Me- 
Nanamy, which was made a part of the hearings before the Committee on Interstate Com- 
merce, U.S. Senate (73d Cong., 2d sess.) on S. 2910. interpreted section 218 of the Com- 
munications Act of 1934. This appears to be the only complete statement as to the mean- 
ing of section 218 to show legislative purpose and construction. Commissioner McManamy’s 
letter stated : 

Section 218: This repeats parts of section 12(1) of the Interstate Commerce Act, the 
remainder thereof appearing in section 409 of the bill broadens the provisions of the act 
by including the duty to keep informed as to improvements in electrical communications. 
As the provision apparently contemplates completed developmenta and improvements and 
new inventions, and does not authorize “fishing expeditions” into the privacy of the in- 
ventor’s laboratory or mental processes, there can be no sound objection to that provision. 
Probably improvements in radio transmission of energy should be included. The bill nar- 
rows the act by omitting at the end of the words “and the Commission is hereby authorized 
and required to execute and enforce the provisions of this act.” There are numerous 
references to this duty in the construction of other provisions of the act by both the 
courts and this Commission. It is much safer to retain the words, [Italic supplied. ] 
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“99, Early in 1949, the Department of Justice filed a bill of complaint against 
W.E. Co., Inc., and the A.T. & T. Co. in the District Court of the United States 
for the District of New Jersey, alleging a violation of sections 1, 2, and 3 of the 
Sherman Antitrust Act, and seeking separation of W.E. Co., Inc., from the 
A.T. & T. Co. In addition, the complaint seeks, among other things, that the 
defendant companies ‘be required to license all patents or patent rights owned or 
controlled by them to all applicants therefor, including independent manufac- 
turers, sellers, and distributors of telephone equipment, along a nondiscriminatory 
and reasonable royalty basis’ which, in substance, is the same as called for by the 
compulsory licensing legislation recommended by the Commission in its final re 
port to Congress on its investigation of the telephone industry. In the main, the 
allegations of the bill for supporting the antitrust violations are based upon the 
Commission’s disclosures of the Bell System patent practices in its investigation 
of the telephone industry and upon further FCC staff patent reports made avail- 
able to the Department of Justice over the years from 1939 to 1949. 

“93. It should be noted at this point that in 1943 the Antitrust Division of the 
Department of Justice proposed a grand jury investigation of the communications 
industry respecting antitrust violations, through patents, the principal defendants 
being the American Telephone & Telegraph Co. and its predecessors; Interna- 
tional Telephone & Telegraph Corp.; International Standard Blectrie Corp.; 
Western Electric Co., Ine. ; Teletype Corp., and any subsidiaries of and companies 
associated with the American Telephone & Telegraph Co. and International Tele- 
phone & Telegraph Corp. This grand jury investigation was abandoned, and in 
1945 the Antitrust Division of the Department of Justice drafted a bill of com- 
plaint against W.E. Co., Inc., and A.T. & T. Co. as to which a staff member of 
this Commission assisted respecting the patent practices of said companies, 
This bill of complaint was the origin of the bill filed in 1949, which is now pending. 

“24. Also, early in 1949 the Bell System companies proclaimed through their 
own publications and through the Official Gazette of the U.S. Patent Office a 
new patent licensing policy. In brief, under this new policy, anyone may obtain 
a license under one or more Bell System patents for the manufacture, sale, or 
use of systems, equipment, or devices for any purpose. Through letter requests 
(staff level, 1949), it was ascertained from A. T. & T. that under this new policy 
licenses would be issued even for the manufacture and sale of equipment or 
devices for the Bell System telephone operating companies by non-Bell System 
manufacturers. Also, in 1949 and 1950 it was ascertained by staff request-letters 
and through Patent Office records that all of the patent holding companies and 
individuals that were believed to fall within the proposed rule are willing to 
license their respective patents for any purpose which would cover the manu- 
facture and sale of equipment or devices to be used in any of the common 
carrier fields regulated by the Commission. 


“Commission Policy and Development Respecting Patents Owned or Controlled 
by Broadcast Licensees and Patents Owned or Controlled by Others 


“25. On February 25, 1949, the Commission wrote Senator Edwin C. Johnson, 
chairman of the Senate Committee on Interstate and Foreign Commerce in which 
inter alia it set forth its policy as to ‘either broadcast licensees or applicants 
for licenses, with respect to any monopolistic patent control they may exercise 
or any activities which constitute restraint of trade or unfair competition within 
the meaning of the Sherman or Clayton Acts’ and in support of its authority for 
said policy it referred to the decision of the United States Supreme Court in 
the case of the National Broadcasting Co. v. U.S. (319 U.S. 190), wherein the 
Court said (p. 223): 

“Alternatively, it is urged that the Regulations constitute an ultra vires 
attempt by the Commission to enforce the antitrust laws, and that the enforce- 
ment of the antitrust laws is the province not of the Commission but of the 
Atorney General and the courts. This contention misconceives the basis of the 
Commission's action. The Commission’s report indicates plainly enough that 
the Commission was not attempting to administer the antitrust laws: 

“The prohibitions of the Sherman Act apply to broadcasting. This Commis- 
sion, although not charged with the duty of enforcing that law, should administer 


The allegations of the complaint respecting patent practices of W.E. Co., Inc., and 
oamaa T. were reported to the Commission by memorandum dated Jan. 27, 1949 (mimeo 
). 
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its regulatory powers with respect to broadcasting in the light of the purposes 
which the Sherman Act was designed to achieve * * *,” 

“96. The Commission permitted the above letter to Senator Johnson to be pub- 
lished. Respecting patents owned or controlled by broadcast licensees it said: 

“ ‘Tf it should turn out that any one company or group of companies are in a 
position to acquire or exercise monopoly control in the industry as a result of 
patents held by them, we would refer the matter to the Department of Justice 
for appropriate action under the antitrust laws, or, if the manufacturer were a 
licensee, or an applicant for a license, the Commission would consider such facts 
in determining whether the manufacturer was qualified to operate a radio sta- 
tion in the public interest, or the Commission could take both steps.’ ” 

“27. Referring now to the Commission’s past experience and considerations 
respecting the development of policy as to patents owned or controlled by broad- 
east licenses: the first evidence of policy may be found in a 1939 report of the 
television committee comprising three Commissioners assigned to submit recom- 
mendations respecting technical standards and rules and regulations for mono- 
ehrome (black and white) TV broadcast stations. The report states as to 
patents : © 

“«* * * before the Commission prescribes any minimum performance require- 
ments for transmitters licensed by it, the Commission should assure itself that 
the resultant patent base is as broad as practicable and at the same time is 
consistent with good quality technical transmission to the public. However, the 
Commission should not permit the patent situation to become an obstacle in its 
encouragement for further technical developments in television. Also, the Com- 
mission should utilize caution to the end that its actions may not favor unneces- 
sarily the patents of one person over those of another.’ 

“28. The committee’s above statement was directed to all TV patent holders. 
The Commission’s records show that the committee based its statement on 
information obtained through an examination of the U.S. Patent Office records 
and through letter requests to ‘persons’ who owned patents relating to television, 
and who were interested in manufacturing television broadcast equipment, or in 
securing licenses in the future for rendering television broadcast services to the 
publie. 

“29. On May 24, 1940, the Commission released an interim report on hearings 
in docket 5806 respecting the technical standards and rules and regulations rec- 
ommended by its television committee for black and white transmissions by TV 
broadcast stations, which stated as to patents: ™ 

“se * * The positions of the different companies on this whole problem cannot 
be viewed with total disregard to the patent interests of competing manufac- 
turers which find expression in a desire to lock the scientific levels of the art 
down to a single uniform system based in whole or in part upon such patents. 
The functions of this Commission are not to be usurped and utilized as a means 
of monopolizing this important industry either through this or other devices.’ 

“30. From the Commission statement above it is clear that it was not the in- 
tention of the Commission to permit patent control to hinder future developments 
in television broadcasting either through the use of standards adopted as a base 
for monopolizing the manufacture and sale of patented equipment made neces- 
sary under such standards, or through the establishment of practices constituting 
restraint of trade or unfair competition. 

“31. It further appears that during the proceedings in docket 5806, and prior 
to the Commission’s report of May 28, 1940, the parties to the proceedings were 
required to furnish complete information respecting the patents or patent appli- 
eations for patents they owned or had the right to sublicense with claims directed 
to either visual or sound transmission or reception of the different types or 
systems for which technical standards were being considered for TV stations. 
Thus, the Commission was fully informed as to the patent situation which would 
result respecting the operations and equipment called for in the various technical 
standards proposed by the parties. After further hearings in docket 5806, the 


6 See supplement No. 63 of the Feb. 26, 1939, issue of ‘Television Digest and FM 
rr . Also see Pike and Fisher, R. R. under “Reports of the Commission,” par. 

© Cf. Commission’s report released Mar. 29, 1951, “In the Matter of Establishment of a 
Uniform Policy To Be Followed in Licensing of Radio Broadcast Station Cases in Con- 
nection with Violation by an Applicant of Laws of the United States Other Than the 
Communications Act of 1934, as Amended.”” (Docket 9572.) 

7 See p. 13, par. 4, of television committee's first report of May 22, 1939 (mimeo 34168). 


™ See p. 25, par. 2 of the Commission’s report (mimeo 41249). 
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Commission on April 30, 1941, adopted technical standards (effective July 1, 
1941) for black and white transmissions of TV broadcast stations. The tech- 
nical standards adopted were recommended by the National Television System 
Committee (NTSC) which had been organized in 1940 under the sponsorship of 
RMA for that specific purpose. 

“81a. The technical standards adopted April 30, 1941, permitted four types 
of transmission ” in fact, these four types or systems of transmission permitted 
nine different combinations of modulation and the industry represented to 
the Commission, through NTSC, that the TV receivers to be sold to the public 
for stations operating under the standards adopted would be even compatible with 
each of the four types of transmissions permitted, and that it was practical to 
manufacture and sell such receivers.” 

“21b. The line, frame, and field frequency rates for each of the four types or 
systems of transmission permitted under the standards adopted April 30, 1941, 
were required to be the same, i.e., 525, 30, and 60, respectively. This was also 
pursuant to the recommendations of NTSC.“ However, one type of system of 
transmission permitted possessed sufficient flexibility as to line, frame and 
field frequency rates to permit color transmissions in accordance with the No. 
8 color system developed by the Columbia Broadcasting System, Inc. (CBS) ™ 
and in addition, industry had proposed a receiver with ‘brackets’ which would 
accept in black and white the black and white visual transmissions of tele- 
vision broadcast stations operating under the Commission’s standards, as well 
as color transmissions in accordance with said CBS system.” 

“3le. Upon the recommendation of NTSC for the furtherance of color trans- 
missions the Commission made this notation under standard 4 of the standards 
adopted April 30, 1941: ‘The present favored values for line and for frame 
and field frequencies for experimentally fleld testing color transmissions are, 
respectively, 375, 60, and 120.77 The Commission also ordered on May 3, 1941, 
that on or before January 1, 1942, television broadcast station licensees or organi- 
zations representing such licensees ‘shall submit to the Commission complete 
comparable test data on color transmissions, with recommendations as to stand- 
ards that may be adopted by the Commission for color television.’™ Thus, it 
follows that at the time the Commission first adopted technical standards for 
black and white visual transmissions by TV broadcast stations it provided for 
one type or system of transmission whereby the line, frame, and field frequency 
scanning rates for black and white transmissions under the standards adopted 
could also serve for transmitting the line, frame, and field frequency rates neces- 
sary for a color system as developed at that time, and additionally, there was 
known, and in fact in being, a receiver capable of accepting either of such trans- 
missions in black and white.”® 

“31d. Upon the recommendation of industry as represented by the Radio Tech- 
nical Planning Board, the Commission on December 19, 1945 (docket 6780), 
revised its technical standards for TV broadcast stations whereby the transmis- 
sions of such stations were limited to 1 of the 4 types or systems of transmission 
and reception permitted under the standards adopted April 31, 1941. More spe- 
cificially, the Commission limited the TV broadcast stations to black and white 
transmissions at the behest of industry such as would result from the use of the 
transmission system initially recommended by the Radio Manufacturers Asso- 
ciation with modifications. However, this system was not also capable of color 
transmissions (field sequential) at other line, frame, and field scanning rates 
which as heretofore stated was true of one of the four types of transmission 
permitted under the standards adopted April 30, 1941. As of December 19, 1940, 
there were six TV broadcast stations licensed for commercial operation.” 

“81e. When the Commission adopted video standards for monochrome TV 
broadeast stations which limited the transmissions to the system initially recom- 
mended by RMA with modifications, there had been no changes in the RMA 
system insofar as patent claims were concerned, i. e., the Farnsworth Co., and 


72 See footnote to FCC standard No. 9 as adopted Apr. 30, 1941. 

See p. 237, last paragraph of book entitled “Television Standards and Practice— 
NTSC,” edited by Donald G. Fink and published in 1943. 

% Ibid., p. 20, under “‘Scanning Operations.” 

™ Thid., p. 42, last paragraph ; see also ‘““‘The Du Mont Proposals” in February 1940 issue 
of Electronics, pp. 22, 23, 63, and 64. 

7% Ibid., p. 44, par. 3. 

7 Ibid., p. 19, pars. 2 and 3. 

®% Thid., p. 32, par. 1. 

* Tbid., see pp. 263-299. 

® See FCC public notice 87653 of Dec. 21, 1945. 
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RCA continued to hold the ‘key’ patents to the system both as to transmitters 
and receivers. 

“32. On August 26, 1948, the Commission authorized a staff member to make 
a complete study of the patent situation respecting the TV and FM broadcast 
services. This study was to be based primarily on documents and data which 
could be obtained under letter requests (staff level), plus the data and records 
and general information previously obtained through notices and orders over 
previous years, including the semiannual patent reports filed by common Car. 
riers heretofore noted. ‘The final report on the studies authorized was submitted 
to the Commission August 15, 1949 (mimeo 39537). This report showed that the 
controlling patents respecting the manufacture and sale of video transmitters 
pursuant to the Commission’s monochrome standards still remained in the 
Farnsworth Co., and RCA, but that RCA, in the latter part of 1947, through the 
acquisition of the right to sublicense Farnsworth patents respecting video re 
ceivers and through the patents it owned, plus the right to sublicense the video 
patents for TV broadcast receivers of the Bell System companies, G. E., Westing- 
house, and at least 15 other companies located in the United States or foreign 
countries, had obtained the sole ability to license others to build the video side 
of TV receivers without the infringement of patents owned or controlled by others, 
and had thus placed the receiver manufacturers in the position that each must 
acquire a license from RCA for building TV receivers. The report also showed 
that since this RCA licensing monopoly had been effected, all TV receiver manu- 
facturers had acquired a license except two (Zenith and Du Mont Laboratories) 
which were being sued by RCA for infringement of the video patents it owned 
or had the right to sublicense. 

“33. On July 11, 1949, the Commission issued a notice in its proceedings for 
determining the technical standards for color television and monochrome stand- 
ards for stations operating on channels in the ultrahigh frequency band, which 
had previously been designated for television stations (docket 8736, et al.). 
This notice included the requirement that persons filing comments who owned 
or held the right to sublicense unexpired patents with claims directed to or 
covering operations or equipment called for by the transmission standards being 


considered, file a statement showing the number of each such patent and the- 


pertinent claims therein. Later, during the proceedings in docket 8736, et al., 
the parties to the proceedings who own patents relating to the technical standards 
being considered were cross-examined upon their submissions made to the Com- 
mission in connection with the letter requests for the FM and TV patent study 
authorized in 1948, and also upon the patent information submitted in response 
to the Commission’s notice of July 11, 1949. 

“34. On September 1, 1950, the Commission adopted its report on the pro- 
ceedings in docket 8736, et al. In paragraph 126 the Commission stated respecting 
patents: 

“‘During the hearing evidence was introduced to show the patent position 
which is held by RCA in the television field, and one of the parties urged the 
Commission to reject the RCA system in order to encourage competition and avoid 
monopoly. The Commission recognizes that if a monopolistic patent position 
exists in the radio field, it would tend to discourage fundamental research by 
other companies and would tend to foster concerted action on the part of the 
patent licensor and its licensees, which could result in control of receivers sold 
to the public. However, on the record in these proceedings we do not believe 
that we are called upon to make a decision as to whether RCA does have a 
monopolistic position in the radio field, as urged by some, or merely one of 
leadership, as contended by RCA, because the decision as to whether the RCA 
system should or should not be adopted is based solely on a consideration of the 
system on the merits. * * *’ [Emphasis supplied. ] 

“35. The Commission’s report above proposed standards for transmissions by 
TV broadcast stations which required different line, frame, and field rates than 
required by the Commission’s standards for black and white transmissions of 
such stations. In brief, the color standards proposed were of the field sequential 
type previously developed by the Columbia Broadcasting System, Inc., which 
required different line, frame, and field frequency rates than called for by the 
Commission’s current technical standards for black and white visual transmis- 
sions by TV broadcast stations. In proposing this system for visual color trans- 
missions the Commission asked the TV receiver manufacturers to thereafter 
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receiving in black and white either the visual transmissions from stations oper- 


ating under the Commission’s technical standards therefor, or the color trans- 
missions proposed by the Commission, and thus maintain ‘status quo’ respecting 
the obsolescence of TV receivers in the hands of the public.” 

“36. Substantially all the manufacturers to whom the Commission’s proposal 
above was addressed refused for various reasons to modify the TV receivers 
sold by them to the public. Thereafter, on October 10, 1950, the Commission 
adopted its second report in the same proceedings making effective the standards 
proposed in its first report, for which an order issued on the same day. Thus, 
the TV receiver manufacturers were unwilling to make and sell to the public 
TV receivers compatible with two types of transmissions, while in 1941 they 
were willing to manufacture and sell TV receivers compatible with four types 
of transmissions. 

“87. Re FM broadcast services.—On May 20, 1940, the Commission issued its 
report in docket 5805 adopting wide-band frequency modulation for FM broad- 
cast stations on a commercial basis. On June 22, 1940, the Commission issued 
rules and regulations for FM stations and on June 29 of the same year it 
adopted technical standards for such stations. The parties to the proceeding 
in docket 5805 were required to furnish data and information respecting all 
their patents relating to broadcast services in the high-frequency bands, both 
as to amplitude modulation and frequency modulation. Studies of such patents 
began in 1938, and at the time the Commission adopted standards these studies 
showed that the controlling patents as to the operations and equipment called 
for by the technical standards adopted for FM stations were likely those owned 
by Major Armstrong. The studies also showed that RCA, through the FM 
patents it owned and had the right to sublicense, would dominate the FM 
receiver field upon the expiration of Armstrong’s early FM patents. 

“38. When the Commission first adopted technical standards for monochrome 
television broadcast stations (April 30, 1941), standards for the sound trans- 
missions (frequency modulation) were included. The patent situation then 
respecting sound transmissions for TV broadcast stations was the same as 
prevailed as to standards for transmission of FM broadcast stations when said 
standards were first adopted. Thus, it will be seen that in adopting technical 
transmission standards for both FM broadcast stations and for the sound 
transmission of TV broadcast stations the Commission followed its policy estab- 
lished in 1939; namely, to consider the patent situation but not to permit patents 
to interfere with the selection of standards which on a meritorious basis would 
yield the greatest benefits to the public. 

“39. The patent study authorized by the Commission on August 26, 1948, 
included the transmission and reception of FM broadcast stations and the trans- 
mission and reception of the sound side of the TV stations. For this study 
information was acquired from 13 companies and 1 individual, namely, Arm- 
strong, respecting frequency modulation patents which might be used in the 
broadcast field. This data and information, together with staff reports and 
records at hand, formed the basis of the August 15, 1949, report respecting 
sound broadcasting pursuant to the Commission’s standards for FM broadcast 
stations and for the sound side of TV broadcast stations. The Augut 15, 1949, 
report showed that the situation as to controlling patents was substantially the 
same as at the time technical standards were adopted for sound transmissions 
for such stations. The report, however, pointed out that RCA would own or 
have the right to sublicense all important patents in these flelds after 1950 
because Armstrong's earlier patents which he claimed were basic to wide-band 
frequency modulation broadcasting would have expired. It should be noted 
that Major Armstrong has pending a suit against RCA and NBC which alleges 
infringement of his FM patents, and which was filed prior to the date his earlier 
FM patents expired. 

“40. As a result of the cross-examination permitted in docket 8736 et al., 
respecting the patents which the parties to the proceeding owned or had the right 
to sublicense, RCA’s patent position in the TV broadcasting field, respecting cur- 
rent black and white transmissions under the Commission’s standards for TV 





The color system proposed merely added the color signals with different line, frame, 
and field frequency rates to the operations required by the Commission’s technical stand- 
ards for black and white transmissions. Thus, the controlling or key patents for black 
and white transmission and reception became essential for color transmission and reception 
under the Commission’s proposed color standards. In brief, the color standards proposed 
called for line, frame, and field frequencies of 405, 72, and 144, respectively, in contrast to 
the line, frame, and field frequency rates of 525, 30, and 40 required by the technical 
standards of the Commission for black and white transmissions, 
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broadcasting stations and the reception of such transmissions, as well as the 
transmission of FM broadcast stations operating under the Commission’s stand- 
ards and the reception of same, was made of record. In brief, all the facts 
respecting RCA’s patent position, including its practices in licensing others and its 
acquisition of the right to sublicense patents set forth in the August 15, 1949, 
staff report, were made of record. On November 3, 1950, a staff report on 
the patent disclosures present in the hearing record in docket 8736 et al. was 
submited to the Commission. This report found that the TV hearing record fully 
supported the following respecting RCA’s practices for monopolizing the licensing 
of others to manufacture and sell TV video receivers: 

“(a) That RCA has acquired through research, through purchase, or 
through agreements, whereby it can sublicense patents owned by others, all 
basic or necessary patents for the manufacture and sale of TV monochrome 
receivers capable of accepting transmissions of TV broadcast stations au- 
thorized by the Commission without infringing patents owned by others 
under which RCA has no rights. 

“(b) That RCA through research, purchase, and agreements, whereby it 
obtains the right to sublicense, has acquired a patent pool comprising 1,800 
patents relating to television, as to which it can license others to manufacture 
and sell television broadcast equipment. 

“(c) As of July 27, 1950, 229 of the 1,800 patents constituting RCA’s TV 
patent pool were being used by RCA or its licensees for the manufacture 
of TV monochrome receivers. 

“(d) RCA has never granted another in the United States the right to 
sublicense the TV monochrome receiver patents it owns. 

“(e) In its agreements acquiring the right to sublicense TV monochrome 
receiver patents, RCA also acquires, over the period of the agreement, the 
same right as to all improvement inventions of the other party on the patents 
and patent applications covered by said agreement; it also acquires the right 
to collect royalties from its licensees for the use or manufacture and sale 
of all inventions within the agreement during the life of said agreement. 

“(f) The acquisition by RCA of the right to sublicense patents and inven- 
tions in the TV monocrome receiver field is the evquivalent of the purchase of 
said patents and inventions over the period of the agreement by which said 
sublicensing rights are obtained, and thus RCA is in full control of said 
patents and inventions for said period. 

““(g) As evidence of RCA’s monopoly in the business of licensing others 
to manufacture and sell TV monochrome receivers, all manufacturers of such 
receivers have obtained an RCA standard receiver license except Zenith who 
is being sued for infringement by RCA. 

“41. The foregoing findings respecting RCA’s practices in monopolizing the 
licensing of manufacturers to make and sell video receivers capable of accept- 
ing transmissions of TV monochrome stations operating pursuant to the Com- 
mission’s technical standards for such stations, definitely established that RCA 
is in the position to: 

(a) perpetuate its video patent monopoly in the TV receiver licensing 
field and through the same practices can monopolize the licensing of others 
to manufacture and sell in any radio or television field it may choose 
so todo; 

“(b) that it can perpetuate the same monopoly as to receivers from FM 
broadcast stations and the sound side of television receivers; 

““(e) that it has the ability to dominate the entire industry in the tele 
vision field ; 

“(d) that under its practices respecting the television patents it owns 
or has the right to sublicense, it has the ability to stagnate developments 
in the television broadcast field ; 

“(e) that the 1,800 or more television patents it owns or has the right 
to sublicense represents a potential threat of infringement suits to all 
manufacturers of monochrome TV receivers, and that RCA is in a position 
through its licensees to control the TV receivers sold to the public; and 

“(f) that RCA and its licensees can usurp the Commission’s function of 
determining technical standards for broadcast services, and can also deter- 
mine when the public should have new broadcast services. 

“492. Pursuant to its policy respecting the violation of antitrust laws by 
broadcast licensees through patents, the Commission on December 28, 1951, 
informed the Attorney General that RCA was engaged in patent practices 
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which likely constituted infringement of the antitrust laws, and on January 
31, 1952, the Attorney General, through the U.S. District Cort for the Southern 
District of New York caused subpenas to be issued to 16 or more™ patent hold- 
ing companies for the produtcion of records for a grand jury inquiry to com- 
mence on May 12, 1952. It appears from the records called for in the subpenas, 
as published in the March 1, 1952, issue of the Television Digest, that the inquiry 
will cover all matters pertaining to the technical standards adopted by the 
Commission for TV broadcast stations (monochrome and color). The records 
alled for as to these matters cover the period from January 1, 1936, to date 
of subpenas. At least nine of the companies who received subpenas are radio 
patent holders and within the proposed patent rule. The subpenas cover all 
types of communications reduced to writing, and include all which relate in 
anyway to ‘dominance, control, or influence of the Radio Corporation of America 
over any association, body, or group of manufacturers of television transmitting 
or receiving equipment subsequent to January 1, 1939.’ 


“Commission policy as to patents owned or controlled by ‘persons’ holding 
authorizations in the safety and special services field 


“43. The Commission has no established policy as to ‘persons’ owning or 
controlling patents being used in systems, equipment, or devices for safety and 
special services. The only Commission experience respecting patents used in 
these services was had in 1944 in connection with the establishment of rules and 
regulations for railroad radio service, i.e., radiotelephone, etc. for operating 
railroads (docket 6593). Information as to unexpired patents which would 
likely be used in the operation of railroads through radiotelephony was obtained 
in 1944 from the Union Switch & Signal Co., General Railway Signal Co., RCA, 
GE, Westinghouse, Bell System patent holding companies, Western Union, and 
the Federal Telephone & Radio Corp. It was found that those companies owned 
or had the right to sublicense most of the important patents which might be 
used for radiotelephone equipment for operating railroads. It was also found 
that each company was either licensing its respective patents for the manufacture 
and sale of railroad radio systems, or equipment therefor, or was making and 
selling such equipment. Thus, there was every reason to believe that patents 
would not interfere in the production of radio equipment for the operation of 
railroads. Wherefore, it was decided that no Commission policy was necessary. 


“Purpose of the proposed rule 


“44, The primary purpose of the proposed rule is to provide material whereby 
the Commission can carry out its policies heretofore defined as to patents owned 
or controlled by common carriers engaged in rendering communications service to 
the public and regulated by the Commission ; and secondly, to carry out its policies 
as to patents owned or controlled by broadcast licensees. Patents owned or con- 
trolled by ‘persons’ who hold authorizations in the safety and special services 
field were not considered in formulating the proposed patent rule because as 
heretofore pointed out the Commission had but little experience respecting such 
patents and the limited studies made showed that no policy was needed. 

“45. At this point it is well to again point out that Commission policy as to 
patents owned or controlled by common carriers is predicated on the Commis- 
sion’s functions and duties which stem from sections 218 and 602(d) of the 
Communications Act. Ae heretofore shown, these functions and duties were 
clearly made known by the Commission’s report to Congress on its investigation 
of the telephone industry and by its patent work and considerations to date 
for bringing about (1) a policy on the part of the patent holding carriers 
whereby they will license their respective patents for all purposes and thus 
assure competition in the manufacture and sale of equipment for the common 
carrier services (wire and radio), and (2) to eliminate violations of the anti- 
trust laws by one or more carriers through the patents they own or control. 

“46. The fact that all ‘persons’ who own or control a patent structure and are 
engaged in rendering communication common carrier service regulated by the 
Commission, now hold out that they are willing to license their patents for 
reasonable royalties for any purpose, is evidence of the Commission’s work 





The companies named in issues dated Mar. 15 and 22, 1952, of the Television Digest 
are RCA, GE, Westinghouse, Philco, Hazeltine, I.T. & T. and subsidiaries Zenith, Du Mont, 
Crosby, Raytheon and subsidiaries, Pilot Radio Corp., Emerson, Admiral, Motorola, Syl- 
vania, and CBS 
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and actions in connection with its policy (1) above, and the pending antitrust 
complaint against W. E. Co., Inc., and the A.T. & T. is evidence of the Com- 
mission’s work and actions in carrying out its policy (2) above. 

“47. Since substantially the same information and documents called for by 
the proposed patent rule have been found necessary in order to carry out Com- 
mission policy (beginning 1939) as to patents owned or controlled by common 
earriers engaged in rendering communication service to the public regulated 
by the Commission, it follows that the proposed rule is necessary if the Commis- 
sion is to continue with its policy. It should be noted that should section 7 
of the Clayton Act, as amended by Public Law 899 enacted by the Slst Congress 
and approved by the President, December 29, 1950, be applicable to patent agree- 
ments, which it is believed to be,“ makes it highly necessary that the proposed 
rule requiring each ‘person’ to list the unexpired patents it has the right to 
sublicense, which are being used for one or more communication services to 
the public. In brief, section 7, as now amended, prohibits a corporation from 
acquiring (the whole or any part of the assets of another corporation engaged 
also in commerce, where in any line of commerce in any section of the country, 
the effect of such acquisition may be substantially to lessen competition, or to 
tend to create a monopoly.’ In case of patent holding corporation which renders 
a common carrier service regulated by the Commission, acquires the right to 
sublicense the patents of another corporation, it has purchased a part of the 
assets of the other corporation, and if ‘the effect of this acquisition may be 
substantially to lessen competition, or to tend to create monopoly,’ in granting 
licenses to others under the patents it owns, plus the patents it has acquired 
the right to sublicense, section 7 of the Clayton Act, as amended by Public 
Law 899 would be violated. 

“48. Commission policy as to patents owned or controlled by broadcast licen- 
sees or others is based on the functions and duties of the Commission which 
stem from sections 303(e), 3038(g), 311 and 313 of the Communications Act, 
Briefly, Commission policy is (1) that in adopting technical standards for 
broadcast services it will avoid giving any ‘person’ an unwarranted advantage 
over others by virtue of its patent position, but will not permit any patent posi- 
tion to interfere with its determination of technical standards on a meritorious 
basis for service to the public; and (2) the Commission will refer to the Depart- 
ment of Justice facts evidenced by its records which it believes show a violation 
of one or more antitrust laws for appropriate action, and if the ‘person’ or 
‘persons’ involved are licensees or applicants for licenses the Commission will 
consider the facts in a separate proceeding to determine whether said ‘person’ 
or ‘persons’ are qualified to operate a broadcast station in the public interest, 
or do both. 

“49. Policy (1) above represents a part of the duties and functions of the 
Commission under sections 303(e) and 303(g) of the Communications Act and 
policy (2) represents a part of the duties and functions of the Commission under 
sections 311 and 313 of the Communications Act as interpreted by the U.S. 
Supreme Court in the case of NBC et al. v. U.S., supra. 

“50. The Sherman Act forbids monopolization ‘or attempt to monopolize’ or 
‘restraint of trade or commerce’ among the several States. The Commission, 
however, is not limited to the Sherman Act because section 313 of the Communi- 
cations Act specifies all antitrust laws. 

“51. The documents, data, and information required under the proposed rule 
are necessary for the Commission to carry out its policies (1) and (2) above. 
The fact that such documents, data, and information are necessary is based 
upon the Commission’s patent studies beginning in 1938 respecting patents re- 
lating to the operations and equipment required under the technical standards 
adopted for TV and FM broadcast services. The grand jury inquiry initiated 
January 31, 1952, by the Department of Justice as to the companies who own 
or control substantially all the patents relating to AM, FM, TV, and facsimile 
broadcasting,“ is evidence of the Commission’s studies of the agreements and 
practices respecting the patents said companies own or have the right to sub- 
license, which covered the same years (1934-52) for which records are re 
quested by the subpenas issued for the inquiry. 


8 For application of section 7, as amended, to RCA’s practice in acquiring the right to 
sublicense TV patents owned by others, see pp. 17 to 23 of memorandum dated September 
14, 1951, submitted to the Commission (executive agenda) in connection with the pro- 
posed patent rule (mimeo 67787). 

“8 Tt should be noted that since 1939 patent studies and Commission consideration have 
also covered AM and facsimile broadcasting, and the Commission policy as to these broad- 
cast fields is the same as for FM and TV broadcasting.” 
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“52. The second supplemental notice in this proceeding named still another 
purpose of the patent information and documents called for by the proposed 
rule, namely, ‘to assist the Commission in keeping abreast of technical develop- 
ments and improvements in the wire and radio communications with reference 
to the prescription of technical standards and the determination of what experi- 
mental or new services, if any, may be desirable.’ Since the patent holders in 
both the common carrier and broadcast fields have severally announced their 
willingness to license their respective patents, the importance of the foregoing 
purpose or objective has lessened but, by far, has not disappeared. However, 
knowledge of the unexpired patents in use in systems, equipment, and devices 
employed for rendering either common carrier or broadcast services has a 
definite and greater value to the Commission in the performance of its duties 
and functions under sections 218, 303(e) and 303(g) of the Communications Act. 

“53. In explanation of the above, when technical standards are adopted for a 
particular service they tend to freeze the technological level of the service as of 
the date the standards are adopted. For example, having in mind technical 
standards which have been adopted for TV broadcasting, * * * if the Commis- 
sion has knowledge of the unexpired U.S. patents being used for the operations 
or equipment necessary under its standards for the transmission and reception 
of TV broadcast signals, it is then in a position to determine from technical 
publications, issued patents not in use, and the many proposals presented for 
improving the TV broadcast service, whether or not it would be in the interest 
of the public to initiate a proceeding for changing its technical standards to 
permit the use of one or more of the inventions which have become available 
since said standards were adopted. The same situation prevails under section 
218 of the Communications Act, respecting the use of unexpired patents which 
are being used in systems or operations for rendering one or more telephone, 
telegraph or radio services which the Commission regulates and which persons 
rendering one or more of said services either own or have the right to sub- 
license. In other words, as to the latter, the Commission with the knowledge 
of the patents in use at hand can determine in the same way whether the new 
inventions available and capable of giving better service to the public are being 
used, or the use thereof is being delayed.” 

Index items 7, 8, 9, 10, and 11 of the May 9, 1952, memorandum report are 
covered by paragraphs 54 to 69, 70 to 80, 81 to 82, 83 to 91, and 92 to 100, re- 
spectively, which follow : 


“Comments of ‘persons’ who own patents and who are also rendering common 
carrier communication service to the public 


“54. In brief, the proposed rule calls for (1) the unexpired patents in use for 
rendering communication services to the public regulated by the Commission, 
(2) information respecting licenses granted as to such patents and copies of agree- 
ments including licenses relating thereto, and (3) a statement as to licensing 
policy respecting the patents reported in use. Table 1 attached shows the conten- 
tions of the ‘persons’ above as summarized in appendixes II and III, i.e., the 
contentions which are ‘favorable’ to one or more provisions of the proposed rule 
and those which are ‘against’ one or more provisions of the propsed rule, as 
applied in either case, to patents owned by common carriers engaged in rendering 
communication services to the public (wire and radio) which the Commission 
regulates.® 

“55. Turning to the comments set forth in table 1, it should be noted that none 
of the parties cite a single court decision to support their respective contentions 
as to the application of the rule to common carriers. Respecting the provisions 
of the proposed rule which call for reporting patents in use in the common carrier 
services (wire or radio) DuMont Laboratories contends (table 1, p. 1), that it is 
impossible to determine the unexpired patents in use insofar as concerns ‘tele- 
phone, telegraph, cable, and other communication services.’ On the other hand, 
A.T. & T. states (table 1, p.1) that reporting all patents in use insofar as concerns 
the services the Bell System companies render is not an impractical task. 
A.T. & T. stated in its response to the first supplemental notice as to the proposed 
rule that the Bell companies own more than 9,000 patents and have the right to 





“8 The pertinent comments of Philco and DuMont Laboratories are included in this table 
because while neither is rendering a common carrier service each has done considerable 
development work respecting the use of microwave transmissions for TV program service 
and each made comments specific to the application of the proposed rule te ‘persons’ 
engaged in common carrier communications service.’ 
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license others under more than 22,000 other patents * (app. III, p. 11, item (b)), 
whereas the DuMont Laboratories has few, if any, patents being used in the 
common carrier services. Therefore, it appears that the DuMont statement is 
definitely without merit. 

“56. The Globe Wireless Ltd. and the I.T. & T. both contend (table 1, p. 1) 
that reporting the unexpired patents in use is a great burden to the-common 
carrier industry. On the other hand, the A.T. & T. indicates (table 1, p. 1) that 
reporting its unexpired patents in use will not be burdensome if limited to the 
patents ‘known or believed to be in use.’ 

“57. A.T. & T. points out (app. III, p. 11, item (1) (a)) that the above change 
in the proposed rule would eliminate requiring licensees under Bell System 
patents to report the patents they are using for which they have no obligation to 
divulge under their agreements with the Bell System patent holding companies; 
that with the proposed rule unchanged the time required for determining the 
unexpired patents in use which the Bell companies own would be about 3,5 
attorney hours for the first report and to determine the unexpired patents in use 
which the Bell companies have the right to sublicense would require about 
18,000 additional attorney hours (app. III, p. 12, item (1)(a)). A.T. & T. does 
not state the number of patents which would likely be reported if the rule calls 
only for patents known or believed to be in use, but from staff conferences with 
A.T. & T. patent attorneys, it appeared that the patents reported would possibly 
be about one-eighth of the number which it would be necessary to report if the 
A.T. & T. proposal is not adopted. A.T. & T. did not estimate the number of 
patents it would likely report in use under the rule unchanged but from previous 
experience (Investigation of the Telephone Industry) less than 50 percent of the 
patents the Bell companies own would be reported. 

“58. Respecting the 18,000 additional patents the Bell companies have the 
right to sublicense it is estimated from previous experience that not more than 
25 percent are in use. Upon the foregoing estimates with the proposed rule 
amended as suggested by A.T. & T. the Bell System companies could be expected 
to report about 720 patents. This is the maximum, i. e., the number reported 
would likely be considerably less. The attorney hours utilized for reporting the 
greatly reduced number of patents in use would, of course, be only a fraction 
of the attorney hours estimated by A.T. & T. as needed under the proposed rule 
unchanged. 

“59. A.T. & T. also points out that with the rule amended as proposed the 
Commission would receive information as to the usage of the important patented 
inventions, because ‘persons’ reporting would have knowledge and belief as to 
the principal instances of such use, and that in addition, further information 
could be obtained by the Commission for particular purposes as to patents of 
lesser importance in use (app. III, p. 11, items (1) (a), (1) (b) and (1) (¢e)). 

“60. Globe Wireless says it has only a limited number of patents which might 
fall within the proposed rule (see p. 3, par. 2, of comment filed January 4, 1952). 
It is known from past experience that the I.T. & T. companies own or have the 
right to license but a small fraction of the number of U.S. patents the Bell 
companies own or have the right to license. It therefore appears that by chang- 
ing the proposed rule to require only the patents which the ‘person’ reporting 
knows or believes to be in use as suggested by A.T. & T., the common objection 
of Globe Wireless and the I.T. & T. would be met, i.e., the patents which must 
be reported would be so few in number that the argument that such reporting 
would be a burden to the industry would be entirely negatived. 

“61. A.T. & T. contends that information available at the U.S. Patent Office 
is sufficient for FCC purposes because lists of patents owned by companies are 
available (table 1, p. 1). The Patent Office has a card file which shows the 
ownership of all patents under the name of the company or individual who 
owns the same. However, the Patent Office records do not show the patents in 
use owned by any particular company, nor do they show the communication 
services regulated by the Commission for which such patents are used. Thus, the 
Patent Office records are not sufficient for the Commission’s purposes as to 
patents in use. 

“62. Globe Wireless contends that the knowledge of patents being used for the 
different services would not provide information as to specific ‘technical devel- 
opments and improvements in the subject fields’ (table 1, p. 2), and Du Mont 


“86 All of the sublicensing rights of the A.T. & T. or Western Electric are to sublicense 
Bell System operating or manufacturing companies.” 
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contends that data as to unexpired patents in use would be practically useless 
as to ‘monopoly arising from the use or suppression of patent rights’ (table 1, 
p. 8.) The Commissions’ purposes for obtaining knowledge of the unexpired 
patents in use is fully explained in paragraphs 44 to 54 of this memorandum and 
said explanations fully negative the foregoing contentions of the LT. & T. and 
Du Mont. 

“63. Globe Wireless contends that the proposed rule ‘appears to attempt to 
create a public record of agreements affecting patents in contravention of the 
expresed will of Congress’ (table 1, p. 2). In support of this Globe Wireless 
points out that in the past Congress has been requested to enact legislation 
‘calling for compulsory recordation of agreements affecting patents and patent 
rights’ and that Congress has rejected such legislative proposals (see p. 4, par. 1 
of comments filed January 4, 1952). The proposed rule is limited. to ‘persons’ 
holding patents and engaged in rendering communication services to the public 
regulated by the Commission. The legislation clamed to be rejected applied 
to patent agreements of all ‘persons’. Thus, the Globe Wireless contention ‘is 
not pertinent. Moreover, as will later be shown, the proposed rule is like other 
rules of the Commission, i.e., requiring common carriers and broadcast licensees 
to file informational data and copies of documents on stated dates of each year 
as to, for example, their operations or changes in ownership respectively.” 
These facts are believed to fully negative any merit in the Globe Wireless con- 
tention. 

“64. Du Mont contends that the rule is an ‘unreasonable invasion of commercial 
privacy since’ agreements to be filed ‘may relate to noncommunication services, 
to production of nonregulated receiving facilities and to military government 
contracts.’ (table 1, p. 4). First, it should be noted that the rule does not 
apply to nonregulated receiving facilities nor to military governmental contracts. 
Secondly, it should be noted that none of the notices of the Commission respect- 
ing the proposed rule state that the patent agreements filed are to be made avail- 
able to the public. Thus, the requirement of filing patent agreements, including 
license agreements is no more an invasion of commercial privacy than is the 
requirement for filing documents under other rules of the Commission, both as 
to broadcast licensees and common carriers. Du Mont cited no court decision in 
support of his contention. As fully shown in preceding paragraphs of this 
memorandum the need for all the information called for by the proposed rule 
is based on the Commission’s experience over the years 1939 to date... Morover, 
all the data and documents required by the proposed rule are necessary if the 
Commission is to carry out its policy respecting patents owned or controlled by 
common carriers engaged in rendering communications service to the public 
which the Commission regulates. Therefore, the rule cannot be said to be un- 
reasonable. Upon this basis, the decision of the Supreme Court in the case of 
the U.S. v. Morton Salt Company (338 U.S., 632 (Antitrust case) fully nullifies 
Du Mont’s contention as to privacy.* 

“65. It should be noted at this point that in applying the Supreme Court 
decision in the Morton Salt case, the last sentence of section 218 of the Com- 
munications Act is relied upon as authority for the Commission to obtain all 
necessary information as to patents owned or controlled by common carriers. 


The references here are to secs. 1.541 and secs. 1.341 to 1.347, respectively, of the 
Commission’s Rules and Regulations. 

8On pp. 652 and 653 the Supreme Court said: “While they may and should have 
protection from unlawful demands made in the name of public investigation cf., Federal 
Trade Comm’n v. American Tobacco Co. (264 U.S. 298), corporations can claim no equality 
with individuals in the enjoyment of a right to privacy. Cf. United States v. White, supra, 
They are endowed with public attributes. They have a collective impact upon society, 
from which they derive the privilege of acting as artificial entities. The Feceral Govern- 
ment allows them the privilege of engaging in interstate commerce. Favors from Govern- 
ment often carry with them an enhanced measure of regulation. Of. Graham yv. Brother- 
hood of Locomotive Firemen (338 U.S. 232); Steele v. Louisville € Nashville R. Co. (323 
U.S. 192): Tuistall v. Brotherhood of Locomotive Firemen & Enginemen (323 U.S. 210); 
Wickard v. Filburn (317 U.S. 111, at 129). Even if one were to regard the request for 
information in this case as caused by nothing more than official curiosity, nevertheless 
law-enforcing agencies have a legitimate right to satisfy themselves that corporate be- 
havior is consistent with the law and the public interest.” 

“Of course a governmental investigation into corporate matters may be of such a 
sweeping nature and so unrelated to the matter properly under inquiry as to exceed the 
investigatory power. Federal Trade Comm’n. Vv. American Tobacco Co., supra. But it is 
sufficient if the inquiry is within the authority of the agency, the demand is not too 
indefinite and the information sought is reasonably relevant. ‘The gist of the protection 
is in the requirement, expressed in terms, that the disclosure sought shall not be unrea- 
sonable.’ Oklahoma Press Publishing Co. v. Walking (327 U.S. 186, 208). Nothing on 
the face of the Commission’s order transgressed these bounds.” 
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This sentence reads: ‘The Commission may obtain from such carriers and 
from persons directly or indirectly controlling or controlled by, or under direct 
or indirect common control with, such carriers full and complete information 
necessary to enable the Commission to perform the duties and carry out the 
objects for which it was created.’ Since Commission policy respecting patents 
owned or controlled by common carriers within its jurisdiction is based on 
Commission functions and duties specified in section 218, it follows that it has 
authority to promulgate a rule requiring the filing of data and documents 
respecting patents which are necessary for carrying out said functions and 
duties. The latitude of section 218 as to what material and information may 
be required appears to be as extensive as is the case in similar provisions of the 
antitrust laws, and thus the Supreme Court decision in the Morton Salt case ig 
fully applicable in the manner herein used. 

“66. As an overall attack on the proposed rule, I. T. & T. contends that the rule 
adds expense to ‘persons’ serving the public without corresponding benefits 
(table 1, p. 1); Globe Wireless contends that the rule is a ‘fishing expedition’ 
respecting antitrust violations (table 1, p. 2); DuMont contends that the rule 
goes beyond the jurisdiction of the Commission outside the ‘reasonable con- 
struction of the duties and purposes for which the Commission was created’ 
(table 1, p. 3) ; and DuMont further contends that the rule is discriminatory in 
that it does not require filing by owners or licensees of patent holders who have 
no relationship to ‘persons’ subject to the jurisdiction of the Commission nor 
apply to foreign owners of patents. In order to comply with the last DuMont 
contention the Commission would need to go beyond its jurisdiction which seems 
to render the contention meaningless. The other contention of DuMont is fully 
negatived by the fact that the Commission has over a long period (since 1939) 
required substantially the same information from common carriers as called 
for by the proposed rule in carrying out its duties or functions under section 
218 of the Communications Act. The Globe Wireless contention, i.e., that the 
rule is a ‘fishing expedition’ as to antitrust violations is fully nullified by the 
U.S. Supreme Court decision in the case of U.S. v. Morton Salt Oo., supra.” ® 

“67. Finally, respecting the rule as applied to patents owned or controlled 
by common carriers engaged in rendering communication services regulated by 
the Commission, it should be noted that Philco in its comments says it does not 
object to the proposed rule if limited to common carriers and ‘those in specified 
relations to common carriers,’ and in fact it points to section 218 as being ample 
for the Commission’s proposed rule insofar as concerns common carriers engaged 
in rendering communications services which the Commission regulates. 

“68. A.T. & T. further contends that the proposed rule should be changed to 
limit licensee lists and patent agreements only to those dealing with the use of 
unexpired patents in electrical communication services to the public (table 1, 
p. 2) ; it points out that unless this change is made in the proposed rule it would 
be necessary, as in the past with the filing of semiannual patent reports, to file 
copies of all agreements and licenses involving the patents reported and in this 
way documents and license information would be filed which do not relate to 
common ¢carrier services. In other words, there are always agreements pertain- 
ing to the same patents reported to be in use in the common carrier services, 
which go to the use of the same patents in motion picture sound, hearing 
devices, and many other devices and equipment not directly related to commu- 


8 On pp. 642-643 the Court said: “‘We must not disguise the fact that sometimes, espe 
cially early in the history of the Federal Administrative Tribunal, the courts were per- 
suaded to engraft judicial limitations aeee the administrative process. The courts could 
not go fishing, and so it followed neither could anyone else. Administrative investiga- 
tions fell before the colorful and nostalgic slogan ‘no fishing expeditions.’ It must not 
be forgotten that the administrative process and its agencies are relative newcomers in 
the field of law and that it has taken and will continue to take experience and trial and 
error to fit this process into our system of judicature. More recent views have been more 
tolerant of it than those which underlay many older decisions. Compare Jones v. Securi- 
ties € Ewchange Comm’n (298 U.S. 1), with United States v. Morgan (307 U.S. 183, 191). 

“The only power that is involved here is the power to get information from those who 
best can give it and who are most interested in not doing so. Because judicial power is re 
luctant if not unable to summon evidence until it is shown to be relevant to issues in 
litigation, it does not follow that an administrative agency charged with seeing that the 
laws are enforced may not have and exercise powers of original inquiry. It has a power of 
inquisition, if one chooses to call it that, which is not derived from the judicial function. 
It is more analogous to the grand jury, which does not depend on a case or controversy 
for power to get evidence but can investigate merely on suspicion that the law is being 
violated, or even just because it wants assurance that it is not. When investigative and 
accusatory duties are delegated by statute to an administrative body, it, too, may take steps 
to inform itself as to whether there is probable violation of the law.” Cf. Stahiman Vv. 
FCO (126 Fed. 2d, 124). 
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nications services. (App. III, pp. 13-14, items 2 and 3). In the light of the 
patent reports filed by the Bell System semiannually since 1942, this contention 
is sound. 

“69. In addition, A.T. & T. states in response to the second supplemental 
notice of the Commission respecting the proposed rule that under the first 
filing there would be about 685 agreements to report, of which 550 are more or 
less standard forms, but must be filed because they contain many variations so 
that they cannot be considered as standard and only one filed as a sample as 
provided for by the proposed rule. (Most of these 685 agreements were reported 
over the years the semiannual patent reports have been filed in chart form. 
In order to reduce the work and expenses on the part of the Bell companies, 
it is believed the Commission can excuse the filing of copies of the same license 
agreements and rely on the charts already filed. Also, with the permission of 
the Commission the same practice can be continued under the proposed rule.)” 


“Comments of ‘Persons’ Who Own Patents and Who Are Broadcast Licensees” 


“70. Briefly, as heretofore explained, the Commission has a policy respecting 
patents owned by any ‘person’ in the adoption of technical standards for broad- 
east services, which is that in determining such standards the Commission will 
avoid placing a patent monopoly in the hands of one person if it is possible to 
do so without interfering with the selection of the most meritorious standards 
for service to the public. Its additional policy as to patents owned or con- 
trolled by broadcast licensees is that should it appear that one or more 
licensees are violating one or more antitrust laws through patents, the matter 
will be referred to the Department of Justice for appropriate action or the 
Commission will initiate proceedings to determine whether the licensees involved 
are qualified to render broadcast service, or it can do both. 

“71. The Commission’s policies above stem from sections 303(e), 303(g), 311, 
and 313 of the Communications Act, and in order to carry out said policies as 
to broadcast licensees the Commission must have available all the patent data, 
documents and information called for by the proposed rule. In other words, 
if it is to ‘encourage the larger and more effective use of radio in the public 
interest’ as called for in section 303(g), the information specified by the rules 
respecting unexpired patents in use for rendering broadcast services is necessary 
for the same reasons as pointed out herein when discussing the duties and 
functions of the Commission under section 218. Also knowledge of the patents 
in use is necessary if the Commission is to carry out its functions and duties 
under section 303(e). The reasons for this are fully set out in paragraphs 52 
and 53 of this memorandum. 

“72. The late Senator White in 1927 was one of the principal sponsors of radio 
legislation in the House of Representatives. Respecting the monopoly provisions 
of the Federal Radio Act, which are sections 311 and 313 of the Communications 
Act, Senator White (then Representative) leaves no doubt in his following 
statement on the floor of the House that these sections have to do with unex- 
pired patents in use for broadcast services. He said: ‘Something has been 
said about monopoly ; in fact a great deal has been said about monopoly. I assert 
that whatever there may be is not in the field of transmission, but it is in the 
control of patents. Every Member here knows that the Merchant Marine and 
Fisheries Committee of the House has no jurisdiction over the question of 
patents * * * J will say to you gentlemen, that this question of monopoly is 
a question of patent law of the United States today. It is not involved in this 
question of transmission. The Merchant Marine and Fisheries Committee of 
the House—and every man here who served here knows this to be true—has no 
jurisdiction over the question of patents.’ (68th Congressional Record 2579) 

“73. The purpose of the proposed rule in the broadcast fields is to obtain 
sufficient patent data and records which will permit the Commission to carry 
out its policies respecting patents relating to the technical standards it adopts 
for the operation of broadcast stations and respecting the qualifications of 
applicants or of existing licenses of such stations. These are substantially the 
same reasons for the proposed rule as heretofore stated are the reasons respect- 
ing ‘persons’ who own or control patents and are engaged in rendering common 
carrier communication services to the public except that with common carriers 
the Commission does not use the information provided by the rules for determining 
the qualifications of the patent holders, but instead uses it to report antitrust 
violations to the Department of Justice, or it can initiate proceedings for cease 
and desist orders under sections 2, 3, 7, and 8 of the Clayton Act, pursuant to 
section 602(d) of the Communications Act. 
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“74. Table 2 attached, shows the contentions of the ‘persons’ who own patents 
and who are also broadcast licensees. The table sets forth their contentions in. 
columns ‘favorable’ and ‘against’ as to the proposed rule. These ‘persons’ are 
Major Armstrong, Stromberg-Carlson Co., Phileco Corp., and DuMont Labora- 
tories. The contentions of DuMont as to the application of the proposed rule 
to broadcast licensees are the same as those heretofore considered respecting 
its application to ‘persons’ rendering common carrier communication services and 
thus need not be further considered. 

“75. Major Armstrong has no objection to the proposed rule if amended to 
require only the patents known to be in use to be reported. This is the same 
as suggested by A.T. & T. in connection with the application of the rule to 
common carriers. Major Armstrong offers an additional reason for this amend- 
ment, namely, that patent holders may not know all infringers and thus one 
cannot say under oath that all patents in use are being reported. (See app. III, 
p. 10, item (1).) This is superficial and of no merit. However, the reasons 
advanced by the A. T. & T. for the same change in the proposed rule appears to 
furnish ample grounds to make such a change highly desirable as to patents 
broadcast licensees own or have the right to sublicense. Armstrong also urges 
that the requirement of listing the names of licensees be omitted from the rule, 
He argues that from his experience corporate holders of a large aggregation of 
patents with such information at hand will use a variety of means behind the 
scenes to prevent smaller companies in industry from taking licenses from smaller 
patent holders. (See App. III, p. 10, item (2).) In making this argument 
Armstrong evidently has in mind his difficulties with RCA respecting his FM 
patents as to which the Commission has been informed. His contention is 
thought to be without merit because it is the influence of RCA’s large pool of 
patents and its patent monopoly as to licensing others to make and sell equipment 
in some cases which causes ‘persons’ to obtain a license from RCA rather than 
Armstrong. 

“76. Stromberg-Carlson contends that the proposed rule is a burden to patent 
holders rendering broadcast services regulated by the Commission. This party 
did not indicate how many Stromberg-Carlson patents would be involved, nor 
the man-hours of work needed for complying with the rule annually. Here again, 
by adopting the proposal of the A. T. & T. and Armstrong, namely, to require 
each ‘person’ to report only the patents which are known or believed to be in 
use will fully nullify Stromberg-Carlson’s contention. 

“77. Stromberg-Carlson also contends that the Commission has not indicated 
a need for the information required by the rule and has not shown any benefit 
which the Commission, the public, patent holders, and/or licensees would derive 
from the rule. The Stromberg-Carlson comments were filed subsequent to the 
issuance of the Commission’s second supplemental notice which states some of 
the purposes of the data and documents called for by the rule. (See app. II, 
p. 18.) Thus, this party had not considered the purposes of the rule and for 
that reason alone it is not believed its contention merits further consideration. 

“78. Philco (app. II, p. 14, items (1) and (3)) argues that the proposed rule is 
ultra vires because none of the provisions of the Communications Act cited for 
promulgating the rule specifically authorize the Commission to obtain for inves- 
tigatory purposes from broadcast licensees the data and documents called for. 
More specifically, Philco contends that due to the fact that the data and docu- 
ments called for by the proposed rule are not specifically mentioned in sections 
303 (e), 303(g), 311, or 313, the Commission cannot by the mere fact of its exist- 
ence require broadcast licensees to file such data and documents to expand the 
scope of its activities. On this point Philco cites the case of Federal Trade 
Commission vy. The American Tobacco Co. (264 U. S. 298), which it contends 
forbids a general ‘fishing expedition’ into all the documents of a corporation and 
thus places a limit on what data and documents the Commission can obtain for 
carrying out its duties and functions. Philco further cites the Morton Salt 
Co. case, supra, with the statement that the reason of citing this decision is that 
the American Tobacco Co. case is favorably mentioned therein. Philco also for 
comparison of the decision in the Morton Salt Co. case cites the decision of the 
Federal appellate court in Stahlman vy. FCC (926 Fed. 2d 124). 

“79. Phileco did not point to any specific statements of the Supreme Court in 
the above decisions upon which it relies. A careful reading of the decisions 
appear to support the Commission’s proposed rule rather than deny it. (See 
footnotes 15 and 16, supra.) In brief, in footnote 16, the Supreme Court defi- 
nitely throws out the argument of ‘fishing expeditions’ to curb the power of an 
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agency to obtain sufficient documents and data from corporations for de _ermin- 
jing whether there is a probable violation of the antitrust laws. The Supreme 
Court’s statements in footnote 15, supra, unequivocally gives an agency the right 
to satisfy itself that a corporation’s behavior is consistent with the law and the 
public interest. The Court does say (last paragraph, footnote 12) that ‘of course 
a governmental investigation into corporation matters may be of such a sweeping 
nature and so unrelated to the matter principally under the inquiry as to exceed 
the investigatory power’ and cites the American Tobacco Co. case, supra, for this 
statement. As fully pointed out in the earlier paragraphs of this memorandum 
respecting the Commission’s past investigations and studies of patents owned or 
controlled by broadcast licensees, the data and documents called for by the pro- 
posed rule were found definitely necessary if the Commission is to carry on its 
policy respecting broadcast licensee patent holders, and since no more material 
is required by the proposed rule than is necessary for the same purposes it follows 
that the rule cannot be held unreasonable in its demands and thus is fully within 
the Supreme Court’s decision in the American Tobacco case. 

“21, It is believed clear from the above that Philco’s arguments are without 
merit, particularly since sections 311 and 313 (according to the statement of 
the late Senator White) definitely relate to and deal with patents. Also, as 
heretofore shown if the Commission is to ‘encourage the larger and more 
effective use of radio in the public interest’ it must consider issued patents 
to ascertain the more effective systems and equipment which have been invented 
and are available to the public to determine whether there is a need for changing 
its technical standards to provide a more effective use of radio in the public 
interest. This is also true if the Commision is to encourage new broadcast 
services. The objections of DuMont Laboratories to the proposed rule as applied 
to broadcast licensees are the same as submitted in connection with the appli- 
eation of the rule to common carriers. Therefore, they do not need to be further 
considered.” 


“Comments of Persons Respecting Adoption of Proposed Rule as Applied to Patent 
Holding Companies or Individuals Who Also Hold Authorizations in the Safety 
and Special Services Field” 


“81. But two persons who hold authorizations in the safety and special serv- 
ices field filed comments. They are the Fluor Corp. and the American Petroleum 
Institute (See app. III, pp. 7 and 8, respectively). The Fluor Corp. is authorized 
to operate a radio communications system which is classified as special indus- 
trial radio service under the safety and special services. The American Pe 
troleum Institute opposes the rule in behalf of the Petroleum Radio Service 
Co., which is authorized to render a radio message service not available to public 
correspondence. The Fluor Corp. states that the proposed rule may be of ma- 
terial assistance to FCC in the common carrier and broadcast fields, because 
these fields ‘involve the exclusive use of particular radio channels and may there- 
fore raise broad questions of public interest in choosing between particular appli- 
ecants upon original or renewal applications.’ The American Petroleum Institute 
states that it does not oppose the rule if the same does not apply to message 
service rendered by the Petroleum Radio Service Co. Each, however, objects 
to the rule if it applies to persons authorized to render industrial radio service 
on the ground that the rule is an unnecessary burden without commensurate 
gain effectuating licensing functions of the Commission or in benefits to the 
public interest. (See app. III, pp. 7 and 8, item (1) and p. 9, item (1), 
respectively. ) 

“82. As heretofore shown the matter of patents owned or controlled by 
persons holding authorizations in the safety and special services field was 
not considered in the formulation of the proposed rule, and the Commission 
has never determine the need of policy respecting such patents. It is believed 
these facts plus the fact that the Commission has made substantially no studies 
respecting the patents and related agreements of persons holding authoriza- 
tions in the safety and special services warrants amending the proposed rule 
to exclude such persons. Therefore, it is unnecessary to consider the com- 
ments of the Fluor Corp., or those of the American Petroleum unless the 
Commission finds that persons holding patents and holding authorizations in 
the safety and special services field should be covered by the proposed rule,” 
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“Comments Made by Persons Who Are Not Rendering Directly or Indirectly, 
Common Carrier Communications Service, or Broadcast Service, nor Hold 
Authorizations in the Safety and Special Services Field” 


“83. Table 3 attached shows the contentions against the proposed rule of the 
persons above as summarized in appendixes II and III, except that the conten- 
tions which are the same in substance as considered in tables 1 and 2 have been 
omitted when no new reason is advanced therefor. Table 3 also shows the con- 
tentions which are favorable to the proposed rule of the same persons which 
are also summarized in appendixes II and III. 

“84. The overall contentions or objections will first be considered. The Na- 
tional Patent Council contends that the rule is an expedition into the traditional 
privacy of citizens and the privacy of contracts and that the rule establishes a 
precedent for other government agencies striving for similar privileges (table 
3, p. 1). As heretofore shown under the decision of the U.S. Supreme Court 
in the Morton Salt case, supra, the rule in no way violates traditional privacy 
of citizens or the privacy of contracts. The fact that the rule might form a pre- 
cedent for other Government agencies in no way alters the holding of the Supreme 
Court. The Magnafiux Corp. (table 3, p. 1) contends that the rule would have 
an adverse effect on incentive to invent in the communication fields. No rea- 
sons are stated for this contention which is so superficial that it does not war- 
rant consideration. Curtis Morris & Safford (patent attorneys) contend that 
the rule is bureaucratic and overreaching, and Hutcheson, Taliaferro & Hutche- 
son contend that the rule violates the basic principles of constitutional criminal 
law. The fact that the rule requires the filing of nothing more than has been 
proven necessary for the Commission to perform its functions and duties clearly 
called for by the sections of the Communications Act relied on for authority to 
promulgate the proposed rule, when taken with the rulings of the Supreme Court 
in the Morton Salt case, supra, definitely nullify these contentions. In this con- 
nection it should be noted that these persons state no reasons whatsoever for 
their respective conclusions. 

“85. The Patent Law Association of Pittsburgh contends that the rule is too 
incomplete to be of substantial use to the Commission because patents owned 
or controlled by those not rendering communication services would not be re- 
ported (table 1, p. 2). The same Association also contends (table 1, p. 3) that 
the reports filed annually pursuant thereto would supply information of no 
use to the Commission and thus a waste of the taxpayer’s money, and that the 
Commission should make investigations by obtaining the same information on 
particular equipment rather than by blanket annual reports. These objections 
were obviously made without an understanding of the Commission’s past work 
in establishing its policies respecting patents owned by common carriers or by 
broadcast licensees. The contentions are obviously without merit. The Com- 
mission has through staff studies and its own considerations found the material 
called for by the proposed rule adequate for its purposes as to the persons over 
whom it has jurisdiction. If the Commission extended its investigation to all 
persons holding patents on specific equipment it would likely exceed its 
jurisdiction. 

“86. The De Vilbliss Co. contends that the proposed rule might provide foreign- 
ers with information to appropriate American designs, and that the rule might 
encourage search for weaknesses in the patent position of a competing concern 
and thus promote copying of patents in the place of further developments (table 
3, p. 4). Obviously, these contentions can have no merit, because foreigners 
can already obtain copies of all patents issued by the Patent Office, and further- 
more, any company competing with another in the development of electrical com- 
munication inventions, should know the particular patents which are in use. As 
a matter of fact, such information would obviously encourage further develop- 
ments rather than have an adverse effect thereon. 

“87. The Tech Laboratories, Inc., argues that the rule might affect the defense 
effort in case a similar rule is adopted by other bureaus (table 3, p.5). Just how 
this would be brought about is not stated. This objection, like others heretofore 
noted, was made without knowledge of the purposes of the rule and the Commis- 
sion’s policies, and thus has no basis for support. (See app. II, p. 2, for filing 
date of comments.) It would be well to note that many of the objections being 
considered were made immediately after the National Patent Council notified 
all its founders and members that they should object to the rule. Thus, in most 
cases objections were stated without supporting reasons and in some cases the 
objections are meaningless. 
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“88, There are a number of ‘persons’ who contend for different reasons that the 
Commission does not have authority to issue the rules. John J. Rogan contends 
that the Commission does not have power to issue the rules, because it does not 
have authority to regulate dealings in patents and patent licenses (table 3, p. 5). 
There is nothing in the policies or previous actions of the Commission that would 
indicate it intends to regulate dealings in patents and patent licenses unless Con- 
gress gave it such authority. Naxant, Button & Supply Co. contends that the 
rule should be on a voluntary basis, and the Glidden Co. contends that the rule 
violates amendment 4 of the Constitution, which prohibits unreasonable searches 
and seizures and amendment 5, which protects ‘persons’ against being compelled 
to give incriminating evidence against themselves. These objections obviously are 
frivolous and are without merit. 

“89. There were a number of comments filed which argue that the rule is un- 
necessary or that it is too broad in scope. The latter is the contention of Wood- 
land & Frost (table 3, p.5). Charles Shepard contends that the rule is unneces- 
sary, because the Department of Justice antitrust duties are sufficient (table 3, 
p.5). George 8. Light argues that the rule would only yield information which 
ean be obtained at the U.S. Patent Office (table 3, p. 6). As heretofore fully 
shown, these objections have no merit, and further consideration is deemed 
unnecessary. 

“90. The National Association of Manufacturers contends that the Com- 
mission should limit its request for patent information needed at a certain 
time for a stated purpose (table 3, p. 8). It may well be that the Commission 
will on occasions need more patent information than supplied by the rule but 
this does not negative the need of the rule. The American Patent Law Asso- 
ciation contends that the proposed rule constitutes an unwarranted attempt 
hy the Commission to concern itself with matters which it is not constituted by 
law to investigate, appraise or control (table 3, p. 7). In this connection the 
American Patent Law Association argues (app. III, p. 4, item (1)) that the 
Commission must first establish a basis of misconduct on the part of the patent 
owners to which the rule applies before it can require the documents and in- 
formation called for by the proposed rule. This argument ignores the Commis- 
sion’s established policies respecting patents owned by common carriers or 
broadcast licensees; it ignores the fact that the past patent studies based on 
the ame data and documents required by the proposed rule called for such 
policies and lastly, it ignores the fact that the same policies brought about the 
current antitrust suit against the A.T. & T. and Western Electric Co. (filed 
1949) and the grand jury investigation initiated early in 1952 involving RCA 
and substantially all of its licensees who hold radio patents and from the most 
of whom RCA has acquired the right to sublicense their respective patents which 
is equivalent to ownership and control. These antitrust actions on the part 
of the Department of Justice certainly provide ample reasons for the Commis- 
sion to continue with its established policies respecting patents owned or con- 
trolled by either common carriers or broadcast licensees and they fully nullify 
the contention or argument of the American Patent Association. 

“91. The comments shown on table 3 which favor the proposed rule are those 
of Joseph Petnel and Jerome R. Cox (pp. 6 and 7, respectively). Mr. Petnel 
states that the patent rule is late but a ‘desirable necessity.” He says: ‘I vote 
for the rule after 20 years experience.’ Mr. Cox states that there is no ob- 
jection to the proposed rule if limited to ‘persons’ who perform electrical com- 
munication services regulated by the Commission. As previously shown herein 
the rule is so limited.” 

“Other objections” 


‘92. Major Armstrong contends that the rule should not apply to individuals 
and corporations doing only research and experimental broadcasting and ren- 
dering no broadcast service (app. III, p. 10, item (3)). The Sylvania Blectric 
Froducts, Inec., is authorized to operate an experimental TV station. Sylvania 
Electric owns or controls radio patents, particularly on electron tubes; it op- 
poses the rule of the experimental authorization is holds is sufficient to bring 
it within the same. In drafting the rule it was not intended to cover ‘persons’ 
with only experimental authorizations irrespective of the nature of the experi- 
ments to be carried out under said authorizations. Thus, it is necessury that 
this be made clear by further notice or otherwise. 

“93. Another matter which should be clarified is whether the rule covers 
amy Federal agency or State government which owns patents and is engaged 
in rendering a communication service under the authority of the Commission. 
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The U.S. Naval Engineering Experiment Station at Annapolis, Md., urges that 
the rule be restricted to services regulated by the Commission which, of course; 
was’ the intention when formulating the proposed rule and it should be go 
stated. 

“94. The Commission’s first notice respecting the proposed rule stated ‘all 
data and records required by the proposed rule will be available to Federal] 
agencies upon request.’ The purpose of this statement arose in connection with 
Commission policy respecting patents owned or controlled by common carriers 
or by broadcast licensees, namely, that when it is found that one or more such 
‘persons’ are engaged in practices through patents which violated one or more 
antitrust laws, the matter would be referred to the Department of Justice for 
appropriate action. In referring such matters to the Department of Justice, perti- 
nent records of the Commission such as patent agreements and data including 
licensee lists filed by the parties involved would, of course, be made available 
to Justice upon request. In fact, such is the established practice of the Commis: 
sion respecting patents since 19389—the year the Commission submitted its final 
report to Congress on its investigation of the telephone industry. 

“95. Philco contends that making data and documents filed under the proposed 
rule available to other Federal agencies upon request exceeds the authority of 
the Commission because none of the provisions of the Communications Act of 
1934 relied upon by the Commission provides authority to publicize the informa- 
tion such as required by the proposed rule. More specifically, Phileo contends 
that the Commission cannot make records available to other agencies, ‘other 
than those procured under specific authority or voluntarily submitted to it, 
and that the purposes served by the powers granted in sections 4(i), 218, 303(e), 
303 (¢), 311, 313, and 602(d) are not such as require publicity of the type con- 
templated. Making available records to different agencies upon request is not 
necessarily publication of such records. In making the statement that all data 
and records required by the rule would be made available to Iederal agencies 
upon request, there was no intention that this would ipso facto give the agency 
permission to publicize such data or records. As before stated the intention 
was to give notice that the Commission would make such data and records avail- 
able in cases where it referred matters to an agency for appropriate action. 
However, since withdrawal of the statement will not in any way affect the 
original purpose, i.e., to make records available to agencies to whom matters 
are referred for appropriate action, it is believed best to withdraw the same 
particularly because it is difficult to formulate a statement of this kind without 
the same being attacked on such contentions as those made by Philco. In this 
connection it should be pointed out that other ‘persons’ who filed comments also 
opposed the statement in the Commission’s notice that it would make the data 
and records available to other agencies upon request. (See Vulley Paper Com- 
pany, App. II, p. 2, item (1); and J. Philip Andengg, App. II, p. 11, item (3).) 
In the light of the foregoing it is believed best to make known that it is the 
Commission’s policy to make records available upon request to any agency to 
which it refers a matter for appropriate action through a report of the Commis- 
sion and thus avoid confusion as to what is intended. 

“96. The Commission’s initial notice also included the statement ‘The tables 
filed pursuant to subparagraph (1) of the proposed rule would be made available 
for inspection by the public.’ This table would show the patents in use as to 
each service rendered by common carriers or broadcast licenses, as well as the 
ownership and the ‘persons’ who hold the right to sublicense one or more of said 
patents. Phileco makes the same objection to this statement as it did to the 
statement of making all data and records required by the proposed rule available 
to Federal agencies upon request. By making available to the public the informa- 
tion filed under subparagraph (1) of the proposed rule the Commission’s prac- 
tice of maintaining confidential the patent licenses and agreements filed by 
‘persons’ within the rule, would not be violated. Thus, Philco’s objections as to 
publicizing the patent data and documents filed under the purposed rule are 
limited to tables listing the patents in use for the different services and showing 
the rights of the ‘person’ reporting, i.e., ownership or sublicense rights which con- 
stitutes nothing more than the duty stated in Revised Statute 4900 (U.S.C., title 
35; sec. 49) © of each ‘person’ who manufactures and sells radio equipment. 


® Section 49 Rev. Stat. 4900 reads: 


“It shall be the duty of all patentees, and their assigns and legal representatives, and 
all persons making or vending any patented article for or under them, to give sufficient 
notice to the public that the same is patented; either by fixing thereon the word ‘patent,’ 
together with the number of the patent; or when, from the caracter of te article, this 
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“97, The purpose of placing in the Commission’s notice the statement that ‘The 
tables filed pursuant to subparagraph (1) of the proposed rule would be made 
available for inspection by the public’ was to further public interest in the radio 
manufacturing field, i.e, by helping to prevent innocent infringement of the 
patents owned or controlled by the patent holding companies or individuals within 
the Commission’s jurisdiction. More specifically, RCA does not make the com- 
munications equipment which it manufactures and sells with the numbers of the 
patents used in the equipment. This is of record in the hearings on color TV 
standards (docket 8736, et al.)." It is also shown by copies of patent licenses 
and patent agreements on file with the Commission that RCA encourages its 
licensees to follow its practice of not disclosing the patents used by marking the 
equipment they manufacture with ‘Licensed under RCA patents’ or with words 
having a similar meaning. The same practice as to licensees is followed by 
Hazeltine which is shown by Commission records. 

“98, The courts have ruled over a number of years that under Revised Statutes 
4900 the patent owner does not need to mark his equipment as required by said 
section, but if he does not the penalty is that he cannot collect damages prior to 
the actual date of notice of infringement to the party sued. The U.S. Supreme 
Court in the case of Automatic Radio Manufacturing Company v. Hazeltine Re- 
search, Inc., 339 U.S. 827, dated June 5, 1950, clearly states this as the accepted 
law. However, the purpose of Revised Statutes 4900 ‘is to prevent innocent in- 
fringement.’ ™ and Revised Statutes 4900 makes it a duty on the part of the manu- 
facturer as well as the patent owner to mark equipment manufactured with the 
numbers of the patents used. A small company attempting to manufacture and 
sell a TV receiver capable of accepting transmissions of TV broadcast stations 
operating pursuant to the Commission's technical standards under its own patents 
without infringing one or more patents which RCA owns or has the right to sub- 
license, would find its task likely beyond its financial means, first, because of the 
large number of TV patents which RCA owns or has the right to sublicense, and 
second, because RCA or its licensees do not mark their TV receivers with the num- 
bers of the patents being used. Thus, the potential manufacturer is stumped be- 
cause of the enormous expense to ascertain whether he can manufacture TV 
receivers under his own patents without infringing the patents RCA owns or has 
the right to sublicense. 

“99, More explicitly, in 1950 RCA either owned or had the right to sublicense 
1,800 unexpired TV patents.“ By not marking its equipment with the numbers 
of the patents used and having its licensees to follow the same practice, RCA 
cloaks the mass of patents it owns or controls and at the same time uses this 
patent pool as an infringement threat against manufacturers. These practices 
obviously do not prevent innocent infringement, but rather they greatly help RCA 
to maintain its monopoly in the licensing of others to manufacture TV receivers. 
The proof of this is that these RCA practices have caused all TV manufacturers 
to obtain a license under RCA patents before attempting to manufacture and sell 
TV receivers. 

“100. In the case of Mercoid Corporation v. Mid Continental Company, 320 
U.S. 666, the Supreme Court said (p. 665): ‘It is the public interest that is 
dominant in the patent system.’ For reasons which are clearly apparent from 
the above discussion, respecting the making available to the public U.S. patents 
used in equipment and devices employed for common carrier or broadcast services 
the Commission definitely would be serving public interest. Therefore, the reason 
for making the tables filed pursuant to subparagraph (1) of the proposed rule 
available to the public.” 

“Amendments to Proposed Rule” 


“101. The amendments proposed have heretofore been fully discussed; they 
are: 

“*(1) That the rule be changed in appropriate places to require each “person” 
reporting to list the patents he knows or believes to be in use in systems, equip- 





cannot be done, by fixing to it, or to the package wherein one or more of them is enclosed, 
a label containing the like notice: Provided, however, That with respect to any patent 
issued prior to April 1, 1927, it shall be sufficient to give such notice in the form follow- 
ing, viz.: ‘Patented (together with the day and year the patent was granted)’: and in any 
suit for infringement by the party failing so to mark, no damages shall be recovered by 
the plaintiff, except on proof that the defendant was duly notified of the infringement 
and continued, after such notice, to make, use, or vend the article so patented.” 

"Tr. 10980. 

“See Horvath v. McCord Radiator & Mfg. Co.. CCA Mich. 1938, 100 F. 2d 326, 337: 
certiorari denied, Carrier Engineering Corp. v. Horvath, 1940, 308 U.S. 581; rehearing 
denied, 308 U.S. 636.” 

“8 See TR 10981-10983, docket 8736, et al.” 
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ment or devices employed for rendering one or more services, instead of the 
more rigid requirement of listing all patents which “are being used.” (This 
amendment was proposed by the A.T. & T. and by Major Armstrong, and 4g 
before noted appears highly desirable. It also makes the last sentence of footnote 
1 of the proposed rule unnecessary, because the change negatives the need of any 
“person” who has obtained the right to sublicense patents to call upon licensees or 
“persons” from whom the right to sublicense patents has been obtained to join in 
filing the information called for as to unexpired patents in use for the reason that 


the patents the “persons” reporting does not know or believe to be in use need | 


not be reported.) 


“ *(2) That the rule be changed so that the information and documents! 


(agreements) to be furnished as to unexpired patents in use will be definitely 
limited to the licenses and agreements pertaining to electrical communication 
services which the Commission regulates. (This proposal is that of the A.T &T 
and as heretofore shown is highly desirable. ) 

“*(3) That the rule be amended so that it will not cover “persons” holding 
patents or the right to sublicense patents who, in addition, hold one or more 
authorizations in the safety and special services field. (This change was pro- 
posed by the Fluor Corp., Inc. and the Central Committee on Radio Facilities, 
American Petroleum Institute and likewise as heretofore shown it should be 
made.)’ 


“Actions Which the Commission Is Recommended To Take 


“102. For reasons heretofore shown, it is recommended that each of the amend- 
ments above proposed be granted. App. IV shows the proposed rule with in- 
sertions and deletions for making said changes and for other changes made for 
clarity and editorial purposes, and in order to properly incorporate the proposed 
changes. 

“103. The Commission’s initial proposed notice of rulemaking stated that 
‘If any comments are submitted which appear to warrant the holding of a hear- 
ing or oral argument, notice of the time and place of such hearing or oral argu- 
ment will be given.’ None of the ‘persons’ who fall within the proposed rule has 
requested a hearing. As shown in this memorandum the Commission has made 
extensive patent studies over the years 1935 to date of the patents owned or con- 
trolled by common carriers within its jurisdiction and the patents owned or 
controlled by broadcast licensees over the periods from 1939 to date. These 
studies included the patent agreements, and the licensing and related practices 
of the same ‘persons.’ Commission consideration of staff reports on these 
studies resulted in the development of policies respecting patents owned or con- 
trolled by communication carriers and respecting patents owned by broadcast 
licensees. Therefore, there is no need of a hearing as to the proposed rule be 
cause such a hearing could only reveal information which has already been sup- 
plied to the Commission.” 

“104. Du Mont is the only ‘person’ to whom the rule applies who requested 
oral argument. The American Patent Law Association stated it stands willing 
to attend oral hearings the Commission may designate. Because of the fact 
that the objections made by most all the ‘persons’ who filed comments show clear- 
ly that none understands that the proposed rule has for its primary purpose 
to obtain data and documents by which the Commission can administer its estab- 
lished policies, which stem from the sections of the Communications Act relied 
upon for authority to promulgate the proposed rule, it is believed that in addi- 
tion to the new notice which is made necessary because of the amendments 
above, there should be issued a preliminary report of the Commission fully set- 
ting forth these policies and their development. The report should also fully 
state the reasons for adopting the above amendments to the proposed rule and 
point out how said amendments meet objections made by a number of ‘persons’ 
who filed comments when viewed in the light of the development of Commission 
policy beginning in 1939 as to patents owned or controlled by both common 
carriers and broadcast licensees. In addition, the report should discuss the 
limited application of the rule, and point out that it does not apply to ‘persons’ 
who hold only experimental authorizations and who render no common carrier 
or broadcast service to the public; nor that it applies to Federal Governments or 
State governments who may be rendering communication services. 





“Cf, Commission’s decision (June 26, 1950). In re Applications of the Montana Net- 
work, Billines, Mont., fer construction permit and for modification of enstruction permit 
in docket 8875; 6 RR 445.” 
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“105. Appendix V is submitted as a proposed preliminary report of the Com- 
mission which has been written along the lines above outlined; its adoption is 
recommended. 

“106. Adoption is also recommended of the new notice attached as appendix 
VI, namely, the third supplemental notice in this proceeding, which has as an 
annex the proposed rule as revised pursuant to the changes recommended above. 
It will be noted that the new notice withdraws the statement that ‘all data and 
records required by the proposed rule will be available to Federal agencies upon 
request." This was done for reasons heretofore stated in this memorandum. 
The new notice retains the statement in the initial notice that ‘The tables filed 
pursuant to subparagraph (1) of the proposed rule will be made available for 
inspection by the public’ for the reasons heretofore fully discussed. The new 
notice otherwise calls for comments or briefs which may be filed by either ‘per- 
sons’ who oppose the rule or by ‘persons’ who favor the rule as is customary, 
and that such comments will be considered by the Commission to determine 
whether a hearing or oral argument should be had, and in any event before final 
action is taken.” 


CHAPTER III. FCC ACTION DEFERRED ON COMMENTS FILED TO SET OF PATENT RULES 
PROPOSED BY NOVEMBER 29, 1951, NOTICE (DOCKET 10090) ; AND WHEN ACTION IS 
TAKEN AN ADDITIONAL RULEMAKING PROCEEDING IS INITIATED FOR PATENT INFOR- 
MATION RESPECTING PROPOSED TECHNICAL STANDARDS (DOCKET 11228) 


Introductory 

The FCC: General Counsel (Cottone) contended that the Patent Adviser’s May 
9, 1952 memorandum-report and proposals should not be submitted to the Com- 
mission; he ordered the Patent Adviser to prepare a short memorandum for 
the agenda proposing the adoption of an order scheduling oral argument before 
the Commission. The Patent Adviser took the position that before any benefits 
could be derived from oral argument under the comments filed, the rules first 
proposed must be amended; and that a third supplementary notice issue to more 
definitely disclose the scope of the rules, the Commission’s need for the rules, 
and its authority to promulgate the same. The supporting reasons were set 
forth in his May 9, 1952 memorandum-report (see pt. 5, Ch. II of this compila- 
tion). A memorandum dated June 9, 1952, from staff officers and bureau chiefs 
(in which the Patent Adviser took no part) was submitted for the June 11, 
1952, general agenda (mimeo 96332 R), proposing that the Commission adopt 
an order scheduling oral argument on the comments filed. No action was taken 
on the proposal. 

On September 10, 1954, the Patent Adviser submitted for signatures of the Gen- 
eral Counsel (Warren E. Baker) and Chief Engineer (Edward W. Allen, Jr.) 
a revised memorandum-report on the comments filed to the November 29, 1951, 
notice of patent-rulemaking in docket 10090. (At this time the functions of the 
Patent Adviser were under the General Counsel—See footnote 31 of this compila- 
tion). He again proposed a third supplemental notice and amended rules. The 
notice invited comments to the modified rules, and proposed oral argument after 
the filing of such comments. With some revisions the memorandum-report be- 
came the joint memorandum of the General Counsel and Chief Engineer dated 
September 20, 1954 (mimeo 11118 R). The September 20, 1954, memorandum 
recommended the adoption of a “Proposed report and order,” and revised rules, 
which were the third notice and amended rules, respectively, proposed by the 
Patent Adviser; they were adopted by the Commission on December 3, 1954, 
and released on December 8, 1954 (docket 10090). Persons wishing to take part 
in the oral argument were required to file notice of appearance. The time for 
oral argument was scheduled for February 1, 1955. 

On December 8, 1954, the FCC also released another notice proposing a rule 
requiring the filing of patent information by persons petitioning the Commission 
for new or revised technical standards (docket 11228). The time for filing com- 
ments was later extended from January 15, 1954, to February 18, 1955 (See Pike 
and Fischer R. R. vol. 1, p. 51:xxiii). The rule proposed had for its purpose 
to supplement the patent information called for by the set of rules proposed in 
docket 10090, i.e., to complete FCC information respecting the patent situation as 
to any technical standards proposed for new or improved radio services including 
broadcasting. The Patent Adviser, because of absence on sick leave, took no part 
in the rule proposed for docket 11228 (For discussion, and copy of Notice and 
proposed rule in docket 11228, see pp. 289-291 of this compilation). 
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Memorandum dated June 9, 1952, of FCC staff officers and bureau chiefs propos 
ing Commission adcpt order scheduling oral argument on comments filed in 
docket 10090 


This memorandum (mimeo 76332 R) was placed on the July 11, 1952, genera] 
agenda ; it never was acted upon by the Commission. The memorandum follows; 

“1. On November 29, 1951, the Commission released its notice of proposed rule 
making concerning the rule governing the preparation and filing of annual pat. 
ent reports, docket No. 10090. The rule proposed was made an appendix to the 
notice, and said proposed rule was designated for reference as section 25.1 of the 
Commission’s Rules and Regulations. The notice stated that comments respect- 
ing the rule proposed must be filed on or before January 5, 1952. The notice also 
stated ‘if any comments are submitted which appear to warrant the holding ofa 
hearing or oral argument, notice of the time and place of such hearing or oral 
argument will be given.’ 

“2. In addition to the above the notice stuted, ‘The tables filed pursuant to 
subparagraph (1) of the proposed rule will be made available for inspection 
by the public.’ (Subpar. (1) called for a list of unexpired patents in use; and 
for showing as to each patent listed the rights of the party reporting, i.e., own- 
ership or sublicense rights, the U.S. Patent Office classification and subclassifica- 
tion numbers, the filing and expiration dates, and the particular service or serv- 
ices for which the patent is being used.) The notice also stated: ‘All data and 
records required by the proposed rule will be available to Federal agencies upon 
request.’ 

“3. On December 13, 1951, the Commission released a supplemental notice of 
proposed rulemaking in which it was requested that each person filing comments 
pursuant to the original notice include the following information : 

“(1) The total number of patents which the party reporting currently 
owns or has the right to sublicense which are deemed to be within the pro- 
posed rule, and the total number of such patents which will likely be added 
by the second annual report under the proposed rule. 

““(2) The total number of agreements, copies of which must be filed with 
the first report under the proposed rule, and an approximation of the total 
number of such agreements which would likely be added by the second annual 
report under the proposed rule. 

“4. Upon receipt of many letters and telegrams requesting an extension of time 
for filing comments and also objecting, in a general way to the rule, the Commis. 


sion, by order of January 3, 1952, extended the time for filing such comments to 
January 31, 1952. 


or 


5. In some of the comments filed, it appeared that the parties filing same did 
not have a clear understanding of the limited application of the rule nor a clear 
understanding of the Commission’s purposes in requiring the information data and 
records called for. Therefore, on January 16, 1952, the Commission issued a 
second supplementary notice explaining the limited application of the rule, 
namely, that it applies only to patent holders who are rendering electrical 
communication services regulated by the Commission. The second supplementary 
notice also stated that ‘the Commission’s authority for the rule was set forth in 
paragraph 3 of the first notice, namely, sections 4(i), 218, 303(e), 303(g), 311, 
313, and 602(d) of the Communications Act; that the information provided by the 
rule would be used by the Commission for keeping abreast of technical develop 
ments and improvement in the radio communication field with reference to the 
prescription of technical standards and the determination of what experimental 
or new services, if any, may be desirable,’ and that the information ‘would be 
pertinent to inquiry by the Commission into the question of whether licensees 
of the Commission or the persons subject to its jurisdiction are engaged in prac- 
tices relating to patents which may be in violation of the artitrnst or other laws 
as a basis for ascertaining what action, if any, may be appropriate in Commis- 
sion licensing proceedings relating to the qualifications of licensees or whether 
such matters should be referred to other Federal agencies for such action as they 
may deem appropriate.’ 

“6. On January 24, 1952, the Commission further extended the time for filing 
comments from January 31, to February 21, 1952. This action was primarily 
based on the request of the National Association of Manufacturers to permit time 
for the NAM committee on patents to discuss the proposed rule and file comments. 

“7. Before the second supplementary notice was issued, 66 corporations and 
individuals filed their comments on the proposed rule. After issuance of the 
second notice, 18 more comments were filed. Most of the comments are opposed 
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to the proposed rule, some of them do not object to it in principle but suggest 
certain modifications, clarification, or limitations of the rule to certain classes of 
licensees. And only one comment filed by Joseph A. Patnel is unconditionally 
in favor of the rule. Some of the parties filed requests for oral argument before 
adoption of the rule. 

“8. The objections filed both before and after the issuance of the second supple- 
mentary notice contend that— 

“(a) The Commission does not have authority to make the rule; 

“(b) The rule is an invasion on the rights of patentees and their licenses 
and on the privacy of citizens and of contracts ; 

“(c) Therule isa burden on the patent owners and licensees ; 

(ad) The Commission had not sufficiently shown the purpose for the infor- 
mation required under the rule ; 

“(e) The rule was ‘a fishing expedition’ as to antitrust violations which 
to prosecute the Commission had no authority ; 

“(f) The Department of Justice or, in some instances, the Federal Trade 
Commission were the proper agency to promulgate such rules; 

“(g) The information which this Commission is asking would be available 
at the U.S. Patent Office; or by special investigation and study of the patents 
on particular devices or by means of section 218 of the act, or section 
1.361 of the rules which provides for amending of applications ; 

“(h) The proposed rule violates basic principles of constitutional law; 
amendment IV prohibiting unreasonable searches and amendment V pro- 
hibiting compulsion of self-incrimination ; 

“(i) The information requested would be too incomplete to be of use to 
the Commission since patents owned and controlled by those not rendering 
communication services would not be reported ; 

“(j) The compliance with the rules would provide unnecesary information 
to competitors ; 

“(k) Patent owners or sublicensees cannot state with assurance whether 
certain patents are in use by others ; and 

“(1) The material to be filed should not be open to the public or be made 
available to other Government agencies. 

“A detailed summary of the comments filed is shown as appendix A.” [This 
constituted appendixes I, II, and III and tables 1, 2, and 3 of the “Patent Adviser’s 
Memorandum-Report of May 9, 1952.’’] 

“9. Some of the objections filed to raise important problems of law and 
fact, and it is therefore felt that the interested parties should be given the oppor- 
tunity for oral argument. For this reason, it is recommended that the attached 
order scheduling oral argument be adopted.” 


Patent Adviser again proposes third supplementary notice and modified rules 
in docket 10090 with provision that oral argument be scheduled after com- 
ments to modified rules are received which were released December 8, 1954, 
as proposed report and order and modified rules 

This memorandum and proposais became the joint memorandum of the Gen- 

eral Counsel (Baker) and Chief Engineer (Allen) dated September 20, 1954 
(mimeo 11118-R), recommending the adoption of the same amended rules and 
a proposed report and order, similar to the third supplemental notice proposed 
by the Patent Adviser. The proposed report and order and amended rules were 
adopted by the FCC December 3, 1954, and released December 8, 1954. The Com- 
missioners were: McConnaughey (Chairman) ; Hyde, Webster, Hannock, Bartley, 
Doerfer, and Lee. (Commissioner Hyde and the Chairman dissented, and Com- 
missioner Doerfer issued a dissenting statement with which the Chairman con- 
curred). The joint memorandum of the General Counsel and chief engineer, 
the proposed report and order, the amended or modified set of rules, and the 
dissenting statement of Commissioner Doerfer are reproduced below (for pro- 
posed report and order and rules see 19 F.R. 8485) : 


“Joint Memorandum 


“1. By Commission action on June 28, 1954 (minute 25—-P-54) the Commission 
dissolved the Patent Committee and transferred the functions of the Patent 
Adviser to the Office of the General Counsel. In this minute the General 
Counsel and chief engineer were also authorized to recommend further appro- 
priate action with respect to the outstanding patent rulemaking in docket No. 
10090. The staff has examined into the matter in accordance with this instruc- 
tion and believes that the Commission should proceed as indicated herein.” 
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“2. As the Commission will remember, the proposal in docket 10090, as issued 
by the Commission on November 29, 1951, proposed a rule under which persons 
owning or having the right to license patents in use with respect to electrical] 
communications services within the provisions of the Communications Act, who 
were themselves engaged in performing such a service, would have been required 
to file certain annual reports. These reports involved (1) a list of patents being 
used, the rights of reporting persons therein, and the particular service or services 
in which each patent is being used; (2) a list of all persons holding licenses 
under such patents indicating the particular service or services for which the 
licensee utilizes such patents; (3) copies of agreements relating to the use of 
such patents; and (4) statements of the patent licensing policy of the reporting 
party. In a supplementary notice of January 17, 1952, a copy of which is 
attached, legal basis for the Commission's inquiring into the patent rights 
of its licensees was stated to stem from sections 218, 303 (e) and (g), 311, 3138, 
and 602(d) of the Communications Act. Considerable comments are summarized 
in some detail in the reference memorandum listed as (1) submitted to the Com- 
mission on June 11, 1952. 

“3. The theory behind the proposed rule was that the information which would 
be secured by the proposed annual reports, considered together with the patent 
information already available at the Patent Office of the Commerce Department, 
will better enable the Commission to perform its functions both in the common 
carrier regualtory field, and in connection with its radio licensing and rulemaking 
activities in general. The Commission has long recognized the importance of 
securing patent information in aid of its general obligation to ‘study new uses 
for radio * * * and generally encourage the larger and more effective use of 
radio in the public interest’ (sec. 303(g)), and its specific authority in the com- 
mon carrier field, to ‘inquire into the management of all carriers subject to this 
act and * * * keep itself informed as to the manner and method in which the 
same is conducted and as to technical develpoments and improvements * * * to 
the end that the benefits of new inventions and developments may be made avail- 
able to the people of the United States’ (sec. 218). 

“4. In accomplishing this task some information can be secured without far- 
ther inquiry from the Patent Office. However, contrary to the contentions made 
in some of the comments (particularly by the International Telephone & Tele- 
graph Co (LT. & T.), this available information consists primarily of lists of 
patents owned by particular companies and does not provide the information 
sought to be secured. 

“5. In part, the impetus for the present proceeding came from a feeling that 
the collecting of this information should be standardized on a regular basis so 
that the Commission would, to the extent possible, have the basic patent infor- 
mation available te it for study and evaluation in advance of its necessary 
application to particular problems. In large part, however, the initiative for the 
institution of the present proceeding stemmed from the Commission’s recognition, 
as part of its study of the patent picture in the radio broadcast field, that a very 
great concentration of patent control in the hands of one, or at most, a limited 
number of companies, existed which may, on the basis of available information, 
be seriously restricting experimentation and development in radio communica- 
tions, particularly in the several broadcasting fields. 

“6. It has been suggested, in a number of comments filed in the present pro- 
ceeding, that the possible existence of undue patent concentration or monopoly 
is a matter for the concern of the Department of Justice’s Antitrust Division, 
rather than for the Commission. There is no question as to the Department’s 
interest. As the Commission is aware, the Department, in 1952, partly as a result 
of information supplied by the Commission, initiated grand jury proceedings 
looking toward a complete investigation of the patent situation in the radio 
broadcasting fields.” In January 1953, Attorney General McGranery terminated 
the grand jury proceedings; he announced, however, that the Department would 
continue its investigations looking toward the possible commencement of civil 
actions should they prove warranted. It is the staff's understanding that this 
investigation has in fact proceeded, and that the question of whether a civil suit 
should be filed against some of the principal patent holders is presently under 
active consideration. 

“7. It is not believed, however, that the concurrent interest of the Department 
of Justice in some aspects of the patent situation limits either the Commission’s 
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express authority or its responsibility in this field. In the Networks case, Na- 
tional Broadcasting Company y. United States (319 U.S. 190), the Supreme 
Court expressly rejected a challenge to the Commission’s chain broadcasting 
rules based on the argument that the practices there condemned were, if subject to 
challenge at all, antitrust matters which should be left to the Department of 
Justice. The Court held that the fact that the prohibited practices might also be 
violations of the antitrust laws did not preclude the Commission from deter- 
mining that they were practices which would render station licensees engaged 
therein unfit to be licensees in the public interest. A similar argument was 
rejected by the Supreme Court in affirming the right and ‘duty’ of the Commis- 
sion to make appropriate lottery rules. 

“8, Nor is it true, as has been alleged, that the only use to which the informa- 
tion secured could be put would be to turn such information over to the Depart- 
ment of Justice for possible prosecution under tohe antitrust laws. If the 
information received was of great complexity, the Commission, rather than 
proceeding on its own in a licensing proceeding to determine the qualifications 
of a licensee, as it legally could, might, in its discretion, appropriately decide 
to furnish the information to Justice and only proceed itself subsequent to an 
antitrust conviction. Nor is there anything improper in an agency, given 
specific responsibility for insuring the development of an industry in the public 
interest, so acting. But if a more obvious or simpler type of abuse were uncovered 
the Commission might very well wish to proceed directly with its own licensing 
proceeding. Or, on the basis of the information secured, the Commission might 
wish to initiate rulemaking proceedings of the general nature of the network 
rules. While patent pools, as such, have been held to be not violative of the 
antitrust laws and, if properly administered, may actually foster rather than 
inhibit development and experimentation in the public interest, it has long been 
recognized that some practices of concerns with a dominant patent position in 
any field may be both illegal and a substantial bar to free development of the art. 
Thus such practices on the part of patent owners or licensors as the sublicensing 
of patents to other parties only if the licensees will agree to assign to the pool 
for its exclusive use or sublicensing of all future patent developments of the 
licensee, or the requirement that licensees take a license for all patents held 
by the pool, on an all or nothing ‘package’ basis, irrespective of the validity or 
specific utility to the licensee of some of such patents, have been recognized as 
being abuses of the patent holders rights, which can lawfully be prohibited. It 
seems at least possible, that, on the basis of the information as to licensing 
practices in the communications field which would be secured as a result of the 
proposed reports, the Commission might wish to adopt rules, similar in format 
to the network rules, prohibiting the licensing of parties engaging in one or 
more of such restrictive patent practices. 

“9. Advance patent information of the type proposed in this proceeding would 
also be of use to the Commission in establishing technical standards for new 
developments in the broadcasting art. For without such information the Com- 
mission is always running the risk that its standards will be inadvertently 
drawn too narrowly, to the competitive advantage of one patent holder over 
another, and to the detriment of the public through unduly restricting the area 
for further developments. As indicated below, it is believed that serious con- 
sideration should be given to broadening the scope of the information requested 
to provide additional aid to the Commission in performing its difficult standard- 
making functions. 

“10. As might have been expected, the cry of ‘fishing expedition’ has been 
raised in a large number of the adverse comments. This charge can, of course, 
be raised, with at least some semblance of merit, in opposition to any reporting 
proposal. With the possible exception of the safety and special radio services, 
however, it would appear that the history of the communications industry and 
the present patent situation therein provides a more than adequate basis for 
initiating further explorations. As the Commission is aware, the communica- 
tions industry, from a patent standpoint, has been operating in recent years 
pursuant to the provisions of a 1932 consent decree entered into by RCA, GB, 
Westinghouse, and the A.T & T., among others, which required the relinquish- 
ment of certain overlapping stock interests, but sanctioned certain intercompany 
agreements providing for the cross-licensing of patents. These included an 
agreement between RCA and A.T. & T., with the former securing the right to 
use and sublicense the broadcast patents of the Telephone Co. in return for 
handing over the rights to patents relating to telephone services to Bell. And, 
under separate agreements, GE and Westinghouse were obligated to turn over 
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to RCA for its use and sublicensing all patent developments up to December 31, 
1954. In return, RCA granted to GE and Westinghouse a license to use the 
patents it owns or sublicenses, but did not give GE or Westinghouse any rights 
to sublicense these patents. Operating under these agreements, as supple- 
mented by its own research activities and by the purchase of exclusive sublicense 
rights from other patent holders, RCA has been able to develop a patent pool 
covering patent rights in FM broadcasting and black and white television (and 
possibly color television as well) of sufficient strength that all manufacturers 
in the field have been forced to seek licenses from RCA with the exception of 
Zenith. And Zenith is presently being sued by RCA for infringements of its 
patents. At the same time the telephone company has been able to maintain a 
dominant patent position in its field of activity. 

“11. The proceedings before the Commission in connection with the first color 
proceeding, as well as recent litigation between General Electric and Westing- 
house, on the one side, and RCA on the other, indicate that the present patent 
situation, in the broadcast field at least, may very well be unduly restricting 
technical development in the field. In the litigation referred to above, GE and 
Westinghouse unsuccessfully sought to have the 19384 agreements construed to 
terminate RCA’s right to sublicense their patents after December 31, 1954; the 
Court held that under the agreements, RCA could continue to sublicense patents 
on developments made by GE and Westinghouse prior to December 31, 1954, 
for the duration of the patent, which would mean up to 17 years after December 
31, 1954. In the course of this litigation, affidavits were filed by Dr. Baker of 
General Electric and statements were made in the General Electric brief which 
strongly indicate that the existence of these contracts had seriously deterred 
General Electric from engaging in experimentation in these fields and that such 
deterrent would continue if RCA were to continue to have exclusive sublicense 
rights. It is understood that subsequent to the decision of the Court adverse to 
GE and Westinghouse these parties have entered into a new agreement with RCA 
limiting the remaining sublicense pericd to an 8-year period ending in 1962. A 
full accounting of the present patent problems in the broadcast and common 
earrier fields would unduly lengthen this memorandum. The foregoing infor- 
mation, however, is included to indicate that certainly with respect to the com- 
mon carrier and broadcast fields the Commission is aware of substantial out- 
standing patent questions and could not justifiably be accused of engaging in a 
mere ‘fishing expedition’ were it to finalize the proposed rules. 

“12. The question of whether the rules should be made applicable to persons 
who are licensees in the safety and special radio services only, or with respeet 
to patents used in those services would appear to be more debatable. Only two 
parties who are licensees in these services and not in other services, the Fluor 
Corp. (which operates a radio communications system in the special industrial 
service) and the American Petroleum Institute filed comments in this proceed- 
ing. Both of them opposed making the rules applicable to persons who are 
neither common carrier nor broadcast licensees. And very little past investiga- 
tion has been made by the Commission into the patent situation with respect to 
the safety and special radio services. In the one instance in which such a 
study was made in connection with the establishment of rules and regulations 
for the railroad radio services in 1944 (docket 6593), it was found that the 
companies which owned or had the right to sublicense most of the important 
patents which might be used in the manufacture of equipment for the new service 
were either freely licensing such patents to equipment manufacturers or making 
and selling the equipment themselves, and it was determined, on the basis of 
the then available information, that the patent situation would not interfere 
with the development of the service. On the other hand, it is clear that the 
safety and special radio services are becoming increasingly important in the 
overall communications picture, and it is known that a large percentage of the 
patents covering equipment utilized in these services are owned or licensed by 
persons who also are licensees in and have substantial patent positions covering 
the common carrier or broadcasting services. If the patent information re- 
quired by the proposed rule is limited, as is suggested below, to patents which 
parties ‘know or have reason to believe’ are in use in connection with communica- 
tions services licensed by this Commission, it is believed that only a relatively 
few additional parties will be required to file information because of their status 
as licensees in the safety and special radio services and that the information 
required from such parties would not be particularly voluminous or burdensome 
upon them. 
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18. In view of the above, it is not believed that if the Commission other- 
wise decides to finalize the proposed rule that licensees in the safety and 
special radio services should be eliminated at this time. However, it is believed 
that any order finalizing the proposed rule change might very well indicate that 
the Commission will review the filings of such parties at the end of the first 
reporting period to determine in the light of the results whether continuation 
of such reporting will serve any substantial publie good. 

“14, Two proposed changes suggestion by the A.T. & T., and concurred in, in 
whole or in part, by several of the other parties who commented in the proceed- 
ing, appear to be sound and their adoption is recommended. In the first place, 
it is suggested that it may be exceedingly difficult for persons owning or licensing 
patents to state with any degree of accuracy all of the patents which are in 
fact being used by their sublicensees, and it has been suggested, therefore, that 
the proposed rule should be modified so that only such patents need be reported 
which the reporting party ‘knows or believes to be in use.’ Secondly, it is con- 
tended that many of the parties who would be required to report with respect 
to their patents own or have the right to license patents which are used in 
areas outside the communications services subject to regulation by the Com- 
mission. It is suggested that the rule as proposed did not clearly limit the 
information to be reported to the Commission to the use of any such patents 
within the communications services subject to the Commission’s regulations 
and to agreements made with respect to such uses of these patents. It is be- 
lieved that there is some justification for this contention and since the Com- 
mission is only interested in securing patent information with respect to com- 
munications services subject to its jurisdiction, it is believed that the rule 
should be modified to spell out this limitation. The revised rule also makes 
clear that the use of patents in connection with devices or apparatus coming 
within parts 15 or 18 of the Commission’s rules, or in experimentation under 
part 5 of the rules need not be reported. 

“15. Certain of the comments objected to the statement made by the Com- 
mission in its notice of proposed rulemaking that it would make available for 
inspection by the public the tables filed by parties pursuant to subparagraph 
1 of the proposed rule, listing the patents owned or licensed by the parties which 
they believe to be in use with respect to communications services subject to 
Commission regulation. It is claimed that any such publicity might constitute 
unwarranted infringement on the business and management policies of the patent 
owners or licensors. It is not believed that this objection is meritorious. 
The purpose of making this information available to the public is to help 
prevent innocent infringement of patents owned or controlled by various people 
coming within the Commission’s jurisdiction and to aid them in determining 
what patent licenses they may need in connection with their own activities. 
The importance of such publicity is indicated by the fact that two principal 
patent licensors in the radio field do not, on the basis of information in the 
Commission’s records, normally indicate what patents are being utilized in 
equipment which they manufacture nor do they require or encourage their 
licensees to so indicate on equipment manufactured by such licensees. It 
is believed that the proposal of the Commission to make this information 
available is consistent with the provisions of title 35, section 49 of the United 
States Code providing for the marking of patent articles with the word ‘patent’ 
and the number of the patent. It is recognized that the courts have ruled, over 
a number of years, that patent owners do not have to mark their equipment as 
required by this provision of the code though if they do not they cannot collect 
damages prior to the actual notice of infringement to the party sued. But it 
is believed that it is entirely within the authority of this agency to further 
development in the radio field by making it easier for persons to secure in- 
formation as to patents being used in the industry. This is particularly true 
since the available alternative, the making of a patent search of all of the 
many patents owned by some of the companies in the communications field to 
determine which patents are essential to a proposed manufacturing operation, 
would impose a prohibitive burden upon all but the largest manufacturing 
interests. Rather than assume such a burden most parties are willing to buy 
‘package rights’ from the licensors. 

“16. As indicated above, one of the primary purposes of any regular reporting 
of patent information would be to provide this Commission with such informa- 
tion in advance of rulemaking proceedings in which it might be relevant. It is 
believed that the material proposed to be secured in the annual reports, together 
with that already available in the Patent Office, can be of real help in providing 
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the Commission with such advance information. With this information as to 
existing uses of patents already in the possession of the Commission it is be 
lieved that the amount of additional specific patent information concerning par. 
ticular proposals for adopting new technical standards or modifying existing 


standards which may be essential for reaching informed Commission determina. | 


tions can be substantially reduced. The past experience of the Commission, 
as illustrated by the second color proceedings in 1953, however, raises the queg- 
tion of whether the Commission might not be further aided, at minimum incon. 
venience and loss of time to the interested private parties, were it to require 
persons petitioning the Commission to adopt new or changed standards or com. 
menting on rulemaking proposals to do so, to state in such petitions or comments 
the exact patent position, if any, which they claim to own or to have sublicense 
rights with respect to the particular proposal. (This problem is raised, for exam- 
ple, with respect to the several pending petitions to authorize a subscription tele 
vision service; it may be essential to determine whether the specific technical 
modifications in the existing standards proposed by such petitions are intended 
to or would result in limiting any authorized subscription operations to any par. 
ticular coding-decoding system.) It is believed that requiring such additional 
filings would help eliminate the dilemma the Commission has sometimes found 
itself in where it had no specific information indicating adoption of particular 
proposed standards would, as a result of the patent situation, restrict or arti- 
ficially channel further development, and to take time to secure such information 
would delay finalization of standards otherwise apparently in the public interest, 
and yet absent such information it could not be certain it was not inadvertently 
and unnecessarily helping establish monopoly patent situations. Since such an 
additional requirement is not within the scope of the existing proposal or the 
comments filed thereto, it is believed that it could only be adopted after first 
affording parties an opportunity to comment thereon. 


“Summary and Conclusion 


“17. For the reasons set forth above it is believed that the Commission has the 
authority, and the public interest would be served, by adopting rules for the 
reporting of patent information of the general nature of that proposed in the 
instant proceeding. It is believed that such rules should be modified (1) to limit 
filings to patents which parties ‘know or have reason to believe’ are in use, 
and (2) to expressly limit filings to information concerning patents used in con- 
nection with licensing practices and agreements concerning communication sery- 
ices regulated or licensed by the Commission. It is not believed that, as of the 
present, licensees in the safety and special radio services should be exempted 
from filing the requisite information. It is believed that parties proposing or 
commenting on changes in technical rules or standards should state any patent 
position which they may have concerning the particular proposal under con- 
sideration. 

“18. In view of the large number of comments filed in this proceeding—many 
of them adverse to the Commission’s proposal, and in view of the substantial 
lapse of time since the comments were filed, it is not believed that it would be 
appropriate or advisable to finalize the proposed rules directly, with such modifi- 
cations as the Commission may deem advisable. Instead, it is suggested that a 
proposed report and order be issued, and the parties who have previously com- 
mented be afforded an opportunity for oral argument thereon. It is believed 
that such proposed report and oral argument should be independent of any action 
to require patent information be filed with petitions or comments relating to new 
or modified technical standards. If the Commission agrees with the staff recom- 
mendation that such information should be required it is believed that this sug- 
gestion should be the subject of independent rulemaking proceedings, so that 
the latter do not delay final determination of the pending proceeding. However, 
in view of the close connection of the two matters it might be appropriate to issue 
a new notice of proposed rulemaking at the same time as the proposed report 
and order suggested above. Draft orders to accomplish these objectives are 
attached and their approval recommended. 


“Proposed Report and Order 
“1. On November 29, 1951, the Commission released its notice of proposed rule 


making in the above proceeding. The rule proposed was made an appendix to 
the notice and it was designated for reference as section 25.1 of the Commis- 
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as 

is Ps sion’s rules and regulations. The notice specified that comments respecting 
z par) therule proposed must be filed on or before January 5, 1952. 

isting | “2 On January 3, 1952, the Commission extended the time for filing the com- 
ming. | ments from January 5 to January 31, 1952. This was in response to the receipt 
ssion, ' of a large number of letters and telegrams requesting such an extension. It 
ques | appeared from many of the comments filed that the purposes of the Commission 
‘neon. | for requiring the statements, data, and documents called for by the proposed 
“quire : rule were not clearly understood. Accordingly, the Commission, on January EV 
com- 1952, released a second supplementary notice in which the purposes of the mate- 
nents rial called for were briefly explained as related to the Commission’s duties and 
cense functions arising under sections 218, 303(e), 303(g), 311, 313, and 602(d) of 
‘xam-/| the Communications Act of 1934, as amended. 


| tele. | “38. Subsequent to the second supplementary notice, released January 17, 1953, 
nical | the Commission received requests for further extension of time within which 
-nded to file comments. On January 23, 1952, the time was again extended for filing 
' par- comments from January 31 to February 21. 1952. The nvotice providing for this 
ional extension stated: ‘Any parties who have heretofore filed requests for extension 
ound of time beyond the date of February 21 may file a renewal of these requests 
cular specifying reasons why the date of February 21 does not afford adequate time.’ 
arti- | No further requests for extension of time were filed. 

ation “4 A great many comments were filed in this proceeding, many of them ad- 
rest, yerse to the adoption of any type of rule such as had been proposed. A number 
ently of the comments challenged the basic jurisdiction of the Commission to secure 
h an the requested information. With respect to those comments we believe that little 
the need be said. As we pointed out in the second supplementary notice, informa- 
first tion as to the patent situation in the communications services subject to the 


Commission’s regulatory and licensing jurisdiction may, under the sections of 
the act there enumerated, be secured to the extent that it is of and to the per- 
formance of its duties—particularly its responsibilities in both the common car- 
rier and radio fields to encourage the larger and more effective use of radio and 


3 the other telecommunications media in the public interest. Nor is there any ques- 
| the tion that the patent situation and the practices of owners and licensors of patents 
_the is an increasingly important element of such development. In recognition of 
imit this fact the Commission in recent years has increasingly found it necessary to 
use, secure detailed patent information; it is the objective of the present proposal to 
con- | standardize the reporting of this information so that the Commission can study 
el'y- and analyze the data in advance of its application to particular problems and 
the thus avoid unnecessary delay. 

pted “5. Nor do we believe that the Commission’s proposal can properly be char- 
5 Or acterized, as some of the comments have attempted to do, either as an improper 
tent | ‘fishing expedition’ or as an unnecessary duplication of the activities of the 
con- Antitrust Division of the Department of Justice. The information presented to 


the Commission in the course of previous individual proceedings as well as 


any from other sources, in our opinion clearly establishes the importance of securing 
tial : regular information, of a type not otherwise available, as to the actual licensing 
1 be | practices and policies of the persons subject to our jurisdiction with respect to 
lifi- the communications services which Congress has given this Commission the 
ita responsibility to regulate. Nor is the question by any means limited to inquiries 
om- | as to whether such practices or policies are consistent with the antitrust laws— 
ved | the area in which this Commission must share Federal responsibility with the 
jon | Department of Justice. On the contrary we believe it clear that this Commis- 
lew sion has an independent responsibility to consider relevant patent matters in 
om- performing its responsibilities in the common carrier field, and in the establish- 
‘ug: ment of appropriate technical and other necessary standards in the radio field 
hat generally. 
er, “6. Turning to the comments relating to the specific provisions of the proposed 
sue rule, we cannot agree that persons who are licensees of the Commission in one 
ort or more of the safety or special radio services only should be exempted from 
are filing any regular patent reports. We recognize that in the past the patent 
questions with which the Commission has been obliged to contend have been 
largely limited to the common carrier and radio broadcast fields. But the ever- 
increasing importance of the safety and special radio services, the close inter- 
relation between technical developments in all radio services, and the fact 
ile- that persons holding licenses in one type of service in many instances own or 


to have the right to sublicense patents applicable to other services, all in our 
is- Opinion, make inadvisable any limitation of the types of Commission licensees 
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who should report as to their patent operations to the Commission. The delimi- 
tation of the exact scope of these reports, set forth below, will, we believe, avoid 
imposing any unnecessary burdens on these as well as other parties required to 
file reports. And, in view of our more limited information with respect to the 
safety and special radio services, we shall periodically review these reports to 
determine whether inclusion of persons who are licensees in these services only 
should be continued. 


un 


7. It has been suggested by several of the commenting parties that the re 


quirement of reporting all patents in use which a person owns or has the right | 


to sublicense would impose an extremely difficult, if not impossible, task on the 
reporting persons of securing complete information as to actual use by sub- 


licensees. We agree, and believe, that the objectives of the Commission proposal | 
can be substantially achieved by limiting the information to be reported to pat- | 
ents which are ‘known or believed to be used.’ Similarly, at the suggestion of } 
several of the parties, we are modifying the language of the rule to make clear | 
that the information required to be filed is that relating solely to the use of | 
patents in the communication services which are subject to regulation by this | 


Commission. 

“8. Some of the comments objected to the statement in the notice of proposed 
rulemaking that the list of patents in use required to be filed by the rule be made 
public. (Some comments erroneously assumed that all material filed would be 
made public. Such is not the case; only the list of patents known or believed 
to be in use will be made available for public inspection.) We do not believe 
that the argument that making such information public is an unwarranted 
invasion of private rights is sound; on the contrary, Congress has provided by 
law (35 U.S.C. 49) for marking of patents used on products. And we believe 
that making this information available for inspection will aid in development 
activities in the communications field by avoiding fears of inadvertent infringe 
ment and aiding experimenters in determining what patent licenses they may be 
required to secure. 

“9. Because of the importance of this proceeding, as evidenced by the many 
comments which have been filed, we believe the public interest would be served 
before final adoption of this report and the attached modified rule to afford the 
persons who commented in the proceeding an opportunity for oral argument. 
Accordingly, oral argument on this proposed report will be held at 10 a.m. on 
February 1, 1954, at the Commission’s offices in Washington, D.C. Parties who 
have previously filed comments and wish to appear at the oral argument must 
file notices of appearance on or before January 3, 1954.” 


Amended set of rules 
“APPENDIX 


“Sec. 25.1. Filing of patent information.—(a) Any carrier subject to the pro- 
visions of title II of the Communications Act or any radio station licensee, or 
any person who controls, or is controlled by any such carrier or station 
licensee, who owns one or more unexpired U.S. patents, or who has the 
right to license one or more such patents which are owned by others, ie, 
the right to sublicense, which he knows or believes to be in use in systems, 
equipment, or devices for one or more communication services regulated or au- 
thorized by the Commission under provisions of the Communications Act of 
1934, as amended, shall prepare and file in duplicate with the Commission on 
or before the 31st of March of each year, reports, verified under oath (or af- 
firmed according to law), and covering with respect to the preceding calendar 
vear, the following information: 

“(1) A table listing in numerical order the numbers of the unexpired 
U.S. patents the person reporting owns or has the right to sublicense which 
he knows or believes to be in use in systems, equipment, or devices for one or 
more communication services, regulated or authorized by the Commission,” 
and showing, as to each patent listed, the rights of the ‘person’ reporting, 
i.e., ownership or sublicense rights, the U.S. Patent Office classification 
and subclassification numbers, the filing and expiration dates, and the 
specific purpose or purposes for which said patent is known or believed to 
be in use. 


“98 Exclusive of systeins equipment or devices used only in connection with pts. 15 or 18 
of the Commission’s rules or in experimentation under pt. 5 of the rules.” 
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“(2) A table listing the names and addresses of all persons, who hold 
licenses from the person reporting, for the manufacture, sale, or use in 
any communication service or services regulated or authorized by the 
Commission under one or more of the patents reported under (1) above,” 
showing as to each such license the patents known or believed to be in 
use thereunder by giving the patent numbers in numerical order, stating 
whether said patents are licensed on an exclusive, nonexclusive, or sub- 
licensing basis, whether they are licensed for manufacture, sale or use, 
the specific purpose or purposes for which they are known or believed to be 
used, and the commencement of termination dates of the period for which 
said patents are licensed. 

“(3) All agreements which the person filing the report has with persons 
located in the United States or in foreign countries involving the use or 
licensing of one or more of the patents reported under (1) above, and 
covering or relating to any communication service or services regulated or 
authorized by the Commission.” Where a standard form of license 
agreement is used, only sample copies need be filed.” 

“(4) A statement setting forth the patent licensing policy of the person 
reporting respecting the patents listed under (1), hereof.” 


Dissenting Statement 


“Dissenting statement of Commissioner Doerfer in which Chairman 
McConnaughey concurs 


“Apart from serious doubt as to the Commission’s statutory authority to re- 
quire a blanket reporting of patent matters, the rule holds little promise of 
achieving any practical results. Admittedly, the rule was not primarily designed 
to ferret out violations of law relating to illegal patent activities, agreements in 
restraint of trade, or attempts to monopolize. These are the primary functions 
o2 other departments of government. These agencies are performing their 
duties. (See United States v. R.C.A., complaint filed in U.S. District Court for 
the Southern District of New York on November 19, 1954.) 

“An objective of this rule is that comprehensive reporting of patent material 
may, by merely filing, prove useful to the end that the benefits of new inventions 
and developments may be made available to the people of the United States, or 
helpful to competitors to avoid inadvertent infringements, or that such filings 
may be useful to the Commission in adopting policies with respect to the licens- 
ing of broadcasters. 

“If the proposed rule were to be implemented with an adequate and well- 
trained staff, it ig possible that some of this information might promote the 
publie interest, be of aid to the industry, and be of help to the Commission in 
its policymaking function. However, the Commission is not adequately staffed 
with trained personnel to sort, classify, file, analyze, evaluate, or recommend 
any Commission action. Rather, this mass of material is to be merely filed with 
the Commission and placed upon a shelf in the hope that some day, perhaps, 
some of it may become useful. Merely to gather material out of some indefin- 
able sense of surveillance without processing it for prompt availability or some 
definite objective is, to me, a waste of the time and money both of the Commis- 
sion and of the industry. 

“The Commission has ample authority at present to probe into any specific 
situation which it has reason to believe would be fruitful and would serve the 
public interest. A blanket requirement to submit a mass of patent information 
for no other purpose than to have it available if and when some investigation is 
desirable finds no clear warrant in the law nor does it appeal to my sense of 
efficient administrative operation. I can see little or no practical or useful 
results emanating from the proposed rule.” 


“1 Exclusive of systems equipment or devices used only in connection with pts. 15 or 18 
of the Commission’s rules or in experimentation under pt. 5 of the rules.” 

“88 Copies of agreements previously filed with the Commission by any ‘person’ coming 
within the provisions of this rule may by reference be made a part of an annual report 
being filed.” 
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CHAPTER IV. FCC Issues SECOND PROPOSED REPORT AND ORDER IN PATENT RULE- 
MAKING PROCEEDING, Docket 10090—ItT Took No ACTION ON COMMENTS FILED 
To ADDITIONAL PATENT RULE PROPOSED BY NOTICE OF DECEMBER 8, 1954, DocKET 
11228 


Introductory 


As scheduled, oral argument on comments filed to theFCC proposed report and 
order released December 8, 1954, was held on February 1, 1955. But five parties 
took part. The objections presented in the comments, and enla*ged upon at the 
hearing, were highly beneficial. It was clearly evident that the v orkload imposed 
on the large patent holders who must file reports under the modified set of rules 
proposed December 8, 1954, was unduly burdensome and expensive. This was 
mostly brought out by the comments, filed and presented by the A.T. & T. An- 
other meritorious contention was that small patent holders should not be required 
to file reports. 

On March 15, 1955 the patent adviser sent forward a joint memorandum of the 
General Counsel and Chief Engineer dealing with the comments filed to the 
report and order of December 8, 1954, and the oral argument of February 1, 
1955; it was placed on the May 25, 1955, agenda (Mimeo. 19229-R). The memo- 
randum recommended that the Commission adopt a second report and order pro- 
posing further modified rules to again greatly reduce the work load of the large 
patent holders in preparing and filing reports, and which would relieve small 
patent holders of filing reports. The report and order and modified rules were 
adopted May 26, 1955. The memorandum (Mimeo, 19229—-R above) showed that 
the patent information still required by the proposed rules would be adequate for 
all FCC purposes, including the information called for as to proposed technical 
standards by the additional patent rulemaking proceeding, docket 11228, notice of 
which was released December 8, 1954. The Commission took no action May 26, 
1955, on the comments filed in docket 11228. 


FCC second proposed report and order in Patent Rulemaking Proceeding, Docket 
10090 


On May 26, 1955, the Commission adopted a second proposed report and order 
and modified rules recommended by the May 15, 1955, memorandum; the same 
were released on May 31, 1955. The Commissioners were: McConnaughey 
(Chairman), Hyde, Webster, Hennock, Bartley, Doerfer, and Lee. Commis- 
sioner Hyde and Doerfer dissented with the former issuing a statement (see 20 
F. R. 3879). The March 15, 1955, joint memorandum (Mimeo. 19229-R), the 
second proposed report and order, the further modified rules proposed, and the 
dissenting statement are reproduced below. 


March 15, 1955, Joint Memorandum 


“1. The Commission’s report and order of December 8, 1954, tentatively pro- 
posed a rule for governing the preparation and filing of patent reports annually 
by communication carriers and station licensees who own or control unexpired 
patents being used in services regulated or authorized by the Commission; it 
provided that any party who had previously filed comments, and wished to 
take part in the oral argument set for February 1, 1955, must file notice of 
appearance; out of the 83 ‘persons’ who had filed comments, but five took part 
in the oral argument. The parties were A. T. & T., Allen B. DuMont Labora- 
tories, Inc., Collins Radio Co., Aircraft Industries Association and Sylvania 
Electrie Products, Inc. 

“2. The February 1, 1955, oral argument was beneficial; it clearly made evi- 
dent that the Commission should consider modifications of the rule proposed for 
reducing the volume of work required on the part of the larger patent holding 
companies, A. T. & T. had the most effective position in this matter, i. e., it 
based its workload on the fact that it must report as to 8,800 patents it owns, 
and as to 20,000 patents it did not own but has the right to sublicense. It con- 
tended that with this great number of patents the proposed rule was (1) 
unduly burdensome and expensive; and (2) that a great deal of the material 
called for by the rule was unnecessary and would not serve a useful purpose 
commensurate with the effort and expense involved. 

“3. As to (1) above, A.T. & T. contended that it would be required to examine 
all the claims of each of the patents it owns or has the right to sublicense in order 
to comply with the rules; that the first report would take 7,000 patent attorney 
days, and that more than 3,300 patent attorney days would be needed for each 
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subsequent report. A.T. & T. further contended that under the rule it must 
report many patents of minor importance and not directly related to the transmis- 
sion or reception of messages, and that such information could have no particular 
yalue to the Commission. Each of the remaining parties who took part in the 
oral argument, in substance, adopted A.T. & T.’s contentions (1) and (2) 
irrespective of the number of patents they owned or had the right to sublicense. 

“4. On the other hand, the February 1, 1955, hearing developed definite opinion 
and sound reasons therefor, that the Commission, in order to carry out its public 
interest responsibilities under the Communications Act should have sufficient 
patent information at hand to permit continuous study of the patent practices 
of communication carriers or radio licensees, and that the information as to 
patents in use, and the information as to the licensing of such patents, called 
for by the rule, was not obtainable from the U.S. Patent Office. There was also 
definite opinion and belief that the Commission’s proposed rule should be modified 
so that it would not require reports from persons who own or control but a few 
patents. 

“5. More specifically, the general objections above made by A.T. & T., and 
subscribed to by others, went to the provisions of part (a) (1) of the proposed 
rule requiring each person within the rule to report all the patents he owns 
or has the right to sublicense which he knows or believes to be in use for one or 
more communication services regulated or authorized by the Commission, and 
to state the specific purpose or purposes for which each patent is known or 
believed to be in use. It was contended that patent holders do not maintain 
records from which complete information can be obtained as to patents being 
used either by themselves or by their respective licensees for services regulated 
or authorized by th@Commission. It was emphasized that without such records 
it would be necessary to study each patent known or believed to be in use, and 
all its claims, in order to determine with any certainty the specific purpose or 
purposes for which said patent is being used. In fact, it appears that the larger 
percentage of the work, in reporting under the rule as proposed, resides in deter- 
mining the specific purpose or purposes of the patents known or believed to be in 
use. Moreover, such work must be done by patent attorneys, and thus the reason 
for A.T. & T.’s estimate that the first report to be filed would take 7,000 patent 
attorney days. 

“6. After careful consideration we believe the proposed rule can be changed 
to meet the objections above without defeating in any way Commission purposes 
for obtaining patent information. In other words, through appropriate changes 
in the language of the rule and explanations of the terms used, the reports 
required will not be unduly burdensome and expensive, and in addition, all the 
information furnished will serve a useful purpose commensurate with the 
effort and expense involved, and said information will be fully adequate for the 
Commission’s purposes, 

“7, First, it appears that patents to be reported can be greatly reduced by 
calling only for unexpired patents with claims directed to ‘electrical operations’ 
which the party reporting knows or believes are being used in the transmission 
or reception of messages or programs in the services he furnishes, or being used 
in services for which he manufactures and sells transmitting or receiving equip- 
ment; and to further require that he report only the principal purpose for 
which he knows or believes each of said patents are being used. Obviously, by 
limiting the patents to be reported to those claiming ‘electrical operations,’ will 
exclude the many patents not directly related to the transmission or reception 
of messages or programs. The Commission has no interests in the patents 
excluded. Likewise, the workload will be greatly reduced by the requirement 
that the patent holder report only the patents used in services he furnishes, or in 
equipment he manufactures and sells for other services, instead of requiring 
that all patents used by the party reporting or its licensees or anyone else, 
be listed. 

“8. Respecting licensees, we believe that sufficient information for Commission 
purposes will be obtained by requiring patent holders to report as to each licensee, 
only the equipment licensed, and the patents he reports in use which are 
applicable to the equipment licensed in each case. Here again, by use of the 
language proposed the workload of the party reporting is greatly reduced respect- 
ing information as to its licensees for the same reasons heretofore stated as 
to the patents to be reported. In brief, in each case, the lessening of the workload 
is due to the fact that many patents need not be reported, plus the fact that 
the party reporting does not need to ascretain the patent uses of his licensees but 
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only the’equipment licensed and the patents applicable thereto which are reported, 

“9. With the information called for by the substitute language above patent 
control as to equipment used in the different communication fields regulated or 
authorized by the Commission can be ascertained. The same information would 
also reveal the patent licensing practices of the persons reporting. The latter 
would be determined by examining the respective responses as to the patents 
in use, the licenses issued under said patents, and the terms of the agreements 
for licensing the same. It should be noted that none of the parties appearing 
at the oral argument objected to filing copies of their respective patent agree. 
ments, including standard forms of license agreements as required by the pro- 
posed rule. Also, none objected to the requirement that each report include 4 
statement setting forth the patent licensing policy of the party reporting. 

“10. It should also be noted that the language limiting the patents to be re 
ported to those which the person reporting ‘knows or believes’ are being used has 
been retained in the rule. As previously pointed out to the Commission, this 
phraseology was proposed by the A.T. & T. with the view of permitting the patents 
reported to be only those which its engineers, or its patent attorneys, ‘know or 
believe’ are being used. A.T. & T. believed that under such a requirement only 
important patents would be reported ; it pointed out that in case information as 
to more limited patents was desired, the Commission could obtain such informa- 
tion by request. It is believed that all large patent holders will follow the 
A.T. & T. proposal. 

“11. In sum, by retaining the A.T,. & T. proposal above for determining the 
patents to be reported, coupled with the limitation that only the patents with 
claims directed to ‘electrical operations’ be reported; that the party reporting 
need only state the principal purpose of the patents reporteg; that reports list 
only patents which the party is using in services he furnishes, or is using in 
equipment he manufactures and sells for other services regulated or authorized 
by the Commission; and that the party reporting need only state as to each of 
his licensees, the equipment licensed, and to select the patents from those which 
he has listed as being used by himself for rendering services, or being used by 
him in the manufacture of equipment used in services, which he believes are 
applicable to said equipment, so greatly decreases the workload of the party 
reporting over that required by the previous rule that without doubt compliance 
with the rule cannot be said to be burdensome. 

“12. We further propose a definition for the term ‘right to sublicense’ whereby 
a considerable decrease in the number of patents which must be reported is 
obtained. By defining the ‘right to sublicense’ as meaning the patents the person 
reporting does not own, but holds the right to license any person to manufacture, 
sell and/or use thereunder will relieve the Bell System companies from reporting 
as to thousands of patents under which they hold only the right to sublicense 
their affiliates or subsidiaries. This further limitation will not minimize the 
value of the patent information reported for Commission purposes. More spe 
cifically, a party who does not own a patent, but does hold the right to sub- 
license any person under said patent, has gained control of the patent, particu- 
larly if said party maintains a patent structure for which the sublicense patent 
is needed. On the other hand, if the sublicensing rights extend only to the 
associates or subsidiaries of the party reporting, patent control is not involved. 

“13. It is further believed that persons who hold authorizations from the 
Commission such as licenses in one or more of the safety and special service 
fields, or hold experimental licenses, and have but a few patents, should not be 
required to file reports. This for the reason that such reports would have no 
particular value to the Commission. The problem presented here is to determine 
the number of communication patents a person must own or control before he 
should become subject to the rule. Exclusive of amateur and disaster licensees, 
there are more than 21,000 persons who hold authorizations in the safety and 
special fields. The number prohibits canvassing to ascertain the patents or 
patent interest each licensee owns and thus have something upon which to base 
a solution of the problem. The Commission does have a list of the persons 
(182) who manufacture and sell acceptable equipment to licensees in the safety 
or special service fields. It is believed that all important patent holders are 
to be found in this group of manufacturers. Many of the manufacturers are 
large patent holders who also engage in rendering common carrier or broadcast 
services. It is believed that any hardship of the rule which might arise by 
requiring persons who own or have the right to sublicense but a few communi- 
cation patents would be eliminated by the requirement that only those who own 
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or can sublicense one or more groups of such patents need file reports, and in 
addition, by defining a group of patents as meaning ‘10 or more unexpired U.S. 
patents, each having one or more claims directed to the same or similar signal 
transmitting or receiving operations.’ Any person owning one or more groups 
of such patents would, of course, be engaged in building a patent structure which 
is capable of being used for establishing patent licensing practices that may be 
contrary to the public interest. This would be true irrespective of the fact that 
the persons who own or hold the right to sublicense patents, are experimental 
licensees, or licensees in any other service authorized by the Commission. Any 
patent holding carrier would, of course, usually own one or more groups of 
patents as defined, and thus come within the rule. 

“14, One of the parties with relatively small patent holdings, who took part 
in the oral argument, contended that as a licensee of experimental stations only, 
it may dispense with experimental work rather than submit patent reports. 
Obviously, with the rule drafted to reduce the workload of the Bell System com- 
panies to the point above shown, one holding a few hundred patents could not 
claim its response burdensome. Another objection was that the Commission 
exceeded its jurisdiction because the rule included patent information as to 
receivers. The Commission does not have jurisdiction over receivers per se. 
However, this could not limit the Commission’s broad authority to obtain infor- 
mation from carriers under section 218 of the Communications Act so as to 
exclude receiving equipment, nor would it limit its authority to obtain patent 
information as to receivers for radio transmissions for which it promulgates 
transmission standards. A further objection was that the Commission has 
authority to secure patent information called for by the proposed rule from 
communication carriers but that no such authority exists as to licensees of radio 
stations. This argument overlooks the fact that the Commission, pursuant to 
section 303(e) of the Communications Act promulgates standards for radio 
station transmissions in the many fields it authorizes the operation of such 
stations; also, that section 303(g) of the Communications Act authorizes the 
study of new uses for radio and the general encouragement of the larger and 
more effective use of radio in the public interest. 

“15. Still another objection raised was that under the rule the party reporting 
may be required to list as infringers persons with whom it has an unwritten 
understanding for the use of its patents but without infringement action being 
taken. This objection is removed because the rule as modified would not require 
patents to be reported other than those employed by the party reporting in one 
or more services which he furnishes, or employed by him in equipment he manu- 
factures and sells for services regulated or authorized by the Commission. 
Finally, it was contended that making available to the public the charts filed 
under the rule which show the patents in use, would be outside Commission 
authority, because it would in substance represent helping persons to avoid 
infringement of patents which is the function of private patent counsel and 
not that of the Commission. Obviously, this contention is without merit, because 
literally speaking, such knowledge would not help avoid patent infringement. 
Moreover, the Commission’s sole purpose is to make available nonconfidential 
information which is in its possession for whatever purpose manufacturers of 
electronic equipment or other persons find such information may serve. 


“Report and order 


“16. The proposed rule modified as explained above is an appendix of the 
attached report and order. The language for limiting the application of the 
rule to persons who own or have the right to sublicense 10 or more communication 
patents which claims directed to the same or similar transmitting or receiving 
operations is incorporated in part (a) of said rule. 

“17. The language for reducing the workload of large patent-holding companies 
reporting under the rule by reducing the number of patents to be reported, and 
by reducing the information required as to licensee use of the patents reported, 
will be found in parts (a)(1) and (a) (2) respectively, of the rule. The parts 
of the rule pertaining to the furnishing of patent agreements and a statement 
setting forth the licensing policy of the person reporting, namely, (a)(3) and 
(a) (4) respectively, have not been changed. 

“18. The report attached follows this memorandum respecting the modifica- 
tions made to the proposed rule. In other words, the report accepts that the 
workload of large patent holders subject to the rule, as it existed at the February 
1, 1955, hearing, should be reduced insofar as such reduction will not impair 
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the usefulness of the patent information furnished for Commission purposes. 
During the oral argument Commission counsel stated that if it were desired to 
diminish the work of the larger patent holders under the rule, it could be done 
either through changes or construction of the language used in the rule. This 
procedure has been followed in the drafting of the modified rule and the report 
fully explains such changes or constructions. The report orders that the rule 
as modified become effective immediately. It should be noted that the rule as 
now drafted requires the first report thereunder to be filed on or before the 31st 
day of May of each year. It is recommended that the attached report and order 
be adopted by the Commission.” 


“Second Proposed Report and Order 


“1. On December 8, 1954, the Commission released a proposed report and 
order tentatively adopting a modified ruie (sec. 25.1, pt. 25), for governing 
the preparation and filing of patent information annually.” The report con- 
sidered the objections made to the rule initially noticed; it explained that the 
initial rule had been modified to require that only the patents which the party 
reporting knew or believed to be in use need be reported. This modification 
was made to meet the general objection that the rule imposed too great a work- 
load, particularly on large patent huiding companies, in that it required exten- 
Sive studies of all patents they owned or had the right to sublicense, and the 
equipment to which the patents related, to determine all the patent which were 
in use and thus be fully responsive to the rule. 

“2. The December 8, 1954 report made provision for oral argument before 
the Commission on February 1, 1955, for parties who had previously filed com- 
ments; it required that those who wished to take part in the oral argument 
must file notice of appearance. Out of the 83 persuns who had previously 
filed comments but 5 took part in the oral argument; namely, the American 
Telephone & Telegraph Co., Aircraft Industries Association, Collins Radio Co., 
Allen B. Du Mont Laboratories, Inc., and Sylvania Electric Products, Inc. 

“3. Ikach party who took part in the February 1, 1955, oral argument opposed 
the rule tentatively proposed by the Commission’s December 8, 1954, report. In 
the main, the objections to the rule again centered about the volume of work 
required in the preparation and filing of reports fully responsive to the rule. 
A.T. & T. pointed out that it owns 8,800 patents and holds the right to subli- 
cense 20,000 patents which it does not own; that under the rule proposed the 
Bell companies must examine all the patents they own or hold the right to sub- 
license which are known or believed to be in use for communication services, 
in order to ascertain the specific purpose or purposes for which each such 
patent is being used; that this was due to the fact that the Bell companies do 
not maintain records showing the use of either the patents they own, or the 
patents under which they hold the right to sublicense; and finally, that under 
the rule as it stood, many minor patents not connected with the transmission 
or reception of messages or program must be studied and reported. In sum- 
mary, A.T. & T. argued that the rule as proposed was (1) unduly burdensome 
and expensive; and (2) that a great deal of material called for by the rule was 
unnecessary and would not serve a useful purpose commensurate with the effort 
and expense involved. tach of the other parties who took part in the oral 
argument subscribed to these overall objections to the proposed rule. 

“5. On the other hand, during the February 1, 1955, oral argument some of 
the parties expressed the opinion that the Commission in order to carry out its 
public interest responsibilities under the Communications Act of 1934, as 
amended, should have sufficient patent information at hand to permit continu- 
ous study of the practices of communication carriers or radio licensees with 
respect to the patents they own, or patents they do not own, but hold the right 
to sublicense any person thereunder. It was also accepted that knowledge of 
the patents being used, and hence, the licensing information respecting said 
patents called for by the proposed rule, could not be obtained by the Commis- 
sion from the U.S. Patent Office records. In addition, there was opinion that 
the Commission’s proposed rule should be modified so that it would not require 
reports from persons who own or hold the right to sublicense but a few communi 
cation patents. 


See 19 F.R. 8485. 
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“§, After careful consideration of the arguments made and facts advanced re- 
specting the workload imposed on patent holders required to file reports under 
the rule, we have modified said rule to further reduce, to quite a large extent, 
the information required both as to patents in use and as to licensees. The 
modified rule is set forth below. The greatest inroads for reducing the work- 
load are made by modifying the rule to negative the need to report patents not 
directly connected with the transmission or reception of messages or programs, 
and to remove the requirement that the party reporting must report licensees 
use of the patents he owns or can sublicense. We believe that the rule as now 
modified calls for the minimum data and records necessary for Commission pur- 
poses, and that the workload required for the preparation of reports under 
said rule is not burdensome or Overexpensive even to the larger patent holders. 
In addition, the rule now removes the necessity of filing reports by persons 
who own or control a small number of communication patents. 

“7. In order that the rule as modified may be clearly understood, we will ex- 
plain in this report the changes made for accomplishing the purposes above. 
Referring to part (a) of the revised rule, the purpose of excluding the filing of 
patent reports by persons who own or control a small number of communica- 
tion patents, is accomplished by requiring only persons who own or hold the 
right to sublicense one or more groups of electrical communication patents, a 
group of patents meaning 10 or more patents, each having one or more claims 
directed to the same or similar signal transmitting or receiving operations. 
Signal transmission as here used is synonymous with message or program 
transmission. 

“8. The reduction in the number of patents as to which any ‘person’ within the 
rule must report is accomplished by changes made in (a) (1) of the rule. This 
part of the rule as now modified requires that the ‘person’ reporting need only 
list unexpired patents with claims directed to ‘electrical operations’ which he 
knows or believes are being used in the transmission or reception of message 
or program services he furnishes, or in equipment he manufactures and sells for 
services regulated or authorized by the Commission. In contrast, the rule 
tentatively adopted by the Commission’s December 8, 1954 report required that 
the ‘person’ reporting list all of the unexpired patents which he owns or has the 
right to sublicense, and which he knows or believes are being used by anyone in 
one or more communication services regulated or authorized by the Commission. 
Under the substitute language the party reporting need not list patents which do 
not have claims directed to ‘electrical operations,’ and he need not report as to 
the patents he believes his licensees, or ‘persons’ other than himself, are using. 

“9, Still referring to part (a)(1) of the rule as modified by this report and 
order, under the language ‘knows or believes’ the Commission will permit the 
party reporting to rely on the knowledge of his patent attorneys or engineers 
respecting the patents he owns or has the right to sublicense which are being 
used by him in services he furnishes, or in the equipment he manufactures and 
sells for services regulated or authorized by the Commission. More specifically, 
if the records of the party reporting do not show which of the patents he owns 
or holds the right to sublicense he is using for the services he renders, or for 
equipment he manufactures and sells for services, he may either examine equip- 
ment for determining the patents in use, or he may rely on the knowledge of 
his engineers or patent attorneys for determining such use. Moreover, any one 
or more of these procedures may be used in the preparation of a report. Also, 
in order to further reduce the number of patents that must be reported under 
the rule the term ‘right to sublicense’ is defined as covering only patents ‘which 
the person reporting does not own but holds the right to license any person to 
manufacture, sell and/or use thereunder.’ ‘Any person’ means all ‘persons’, and 
is intended to eliminate the need to report patents which the ‘person’ reporting 
does not own, and holds only the right to sublicense its subsidiary or affiliated 
companies. 

“10. Another change in part (a) (1) of the rule for decreasing the workload 
is that instead of requiring the ‘specific purpose or purposes’ for which. each 
patent reported is known or believed to be in use, the rule now requires that 
reports state only the ‘principal purpose’ for which each patent is being used. 
Also, part (a) (1) as now modified removes the requirement that the filing date 
and the U.S. Patent Office classification and subclassification numbers be given 
4s to each patent reported. 

“11. Referring to part (a) (2) of the rule as modified by this report, which 
deals with the information to be furnished concerning the licensees of the party 
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reporting, it will be seen that only the transmitting or receiving equipment 
licensed and the patents listed under (a) (1) of the rule which are applicable 
to said equipment in each case need be reported as to each licensee. As hereto- 
fore shown, under part (a) (1) the number of patents reported has been greatly 
reduced. Thus the work under part (a) (2) would likewise be reduced, because 
(a) (2) is limited to the patents reported under (a)(1). Also in part (a) (2) 
the requirement that the ‘specific purpose or purposes’ for which each patent 
reported is known or believed to be used by the licensee has been removed. This 
relieves the patent holder of the necessity of ascertaining the uses being made 
of the patents he owns or has the right to sublicense by his respective licensees. 

“12. Parts (a)(3) and (a) (4) of the rule call for copies of all agreements 
made relating to communications equipment under the patents reported in 
(a) (1), and the licensing policy of the party reporting, respectively. No objec- 
tion was raised during the February 1, 1955 oral argument before the Commis- 
sion respecting parts (a)(3) and (a)(4) of the rule; they remain unchanged. 
Objections to the proposed rule other than those concerning the workload imposed 
by said rule made during the oral argument on February 1, 1955, were dealt with 
in the Commission’s report of December 8, 1954, or are removed by the foregoing 
revisions to the rule. 

“13. Since the modifications to the rule made by this report were largely for 
meeting the objections filed by the ‘persons’ who have previously commented, it 
is believed that before final adoption, public interest would be served by permitting 
such ‘persons’ to file their comments to the rule as now modiefied: Accordingly, 
it is ordered, that all such ‘persons’ may submit comments on or before June 
80, 1955. At the same time those favoring the modified rule may file comments 
in support thereof. 

“14. The proposed rule is issued under the authority of sections 4(i), 218, 
8038 (e), 308(g¢), 311, 313, and 602(d) of the Communications Act of 1934, as 
amended. Replies to any comments filed may be made within 10 days from the 
last day for filing original comments. The Commission will consider all such 
comments and briefs that are presented before taking final action in the matter. 

“15. In accordance with the provisions of section 1.764 of the Commission’s 
rules, an original and 14 copies of all statements, briefs, or comments filed shall 
be furnished the Commission.” 


Modified Rules Proposed 
“APPENDIX 
“Part 25—Patents 


“Sec. 25.1 Filing of patent information—(a) Any carrier subject to the pro- 
visions of title II of the Communications Act, or any radio station licensee, or 
any ‘person’ who controls, or is controlled by any such carrier or station licensee, 
who owns one or more groups of electrical communication unexpired U.S. 
patents,’ or who has the right to sublicense one or more groups of such patents, 
shall prepare and file in duplicate with the Commission on or before the 31st 
day of August of each year, a report verified under oath (or affirmed according 
to law), and covering with respect to the preceding calendar year, the following: 

“(1) A table listing in numerical order the numbers of the unexpired U.S. 
patents, the ‘person’ reporting owns or has the right to sublicense,” with claims 
directed to electrical operations which he knows or believes are being used in 
the transmission or reception of one or more message or program services regu- 
lated or authorized by the Commission which he furnishes, or uses in trans 
mitting or receiving equipment manufactured and sold by him for such services; 
and showing as to each such patent, the rights of the ‘person’ reporting; ie., 
ownership or sublicense rights, the expiration date thereof, and the principal 
purpose for which he knows or believes said patent is being used by him in the 
transmission or reception of messages or programs in the service or services he 
furnishes, or in the equipment he manufactures and sells for services regulated 
or authorized by the Commission. 


‘1 A group of patents in this rule means 10 or more unexpired U.S. patents each having 
one or more claims directed to the same or similar signal transmitting or receiving 
operations.” 

“2*‘Right to sublicense’ in this rule covers patents which the ‘person’ reporting does 
not own but holds the right to license any ‘person’ to manufacture, sell, and/or use there- 
under. ‘Any person’ means all ‘persons,’ and is intended to eliminate the need to report 
patents which the ‘person’ reporting does not own, and holds only the right to sublicense 
its subsidiary or affiliated companies.” 
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“(2) A table listing the names and addresses of all ‘persons’ who hold licenses 
from the ‘person’ reporting, for the manufacture, sale and/or use of systems or 
equipment in, any communication service or services regulated or authorized by 
the Commission, under one or more of the patents listed in (1) above, and show- 
ing as to each such licensee; the transmitting or receiving equipment licensed, 
the patents listed in (1) which are applicable to said equipment in each case, 
whether said patents are licensed on an exclusive or nonexclusive basis, whether 
licensed for the manufacture, sale, and/or use, and the termination dates of the 
licenses. 

“(3) All agreements which the ‘person’ filing report has with ‘persons’ located 
in the United States or in foreign countries involving the manufacture, sale, 
and/or use of one or more of the patents listed in (1) above, and covering or 
relating to a communication service or services regulated or authorized by the 
Commission. Where a standard form of license agreement is in use, only sample 
copies need be filed.* 

“(4) A statement setting forth the patent licensing policy of the ‘person’ re- 
porting respecting the patents listed under (1) hereof.” 


Dissenting Statement of Commissioner Hyde 


“T dissent to the issuance of a further notice of proposed rulemaking in this 
matter. The Communications Act does not provide for the setting up of a re 
porting system such as contemplated by this notice. I think that the Commis- 
sion should proceed through its regular authorized processes to obtain such 
patent information as may be needed in any particular proceeding, but that it 
should not burden companies subject to its regulation, its licensees, or itself with 
unnecessary and discriminatory reporting systems.” 


The 1954 additional proceeding for rule requiring disclosure of patent positions 
respecting technical standards proposed—Docket 11228 

The September 20, 1954, joint memorandum of the General Counsel and Chief 
Engineer also proposed a notice to amend part 1 of the FCC rules requiring the 
disclosure of patent interests at the time petitions are filed seeking technical 
standards for new or improved radio services, including broadcasting. (See 
last paragraph on p. 257a, and the lines before “Summary and conclusions” on 
p. 270 of this compilation.) The notice and proposed rule were adopted Decem- 
ber 3, 1954, and released December 8, 1954 (19 F.R. 8485). The notice and rule 
are reproduced below. There were no dissents on the part of the Commissioners. 
The Commission took no action on the comments -filed in the proceeding decket 
11228 at the time it released its second report and order, and further modified 
rules in docket 10090, because it was believed that the information called for 
by the rules in docket 10090 was sufficient for the purposes of the rule in docket 
11228. 

Notice of December 8, 1954, in docket 11228 


“1. Notice is hereby given of the institution of rulemaking in the above- 
entitled matter. 

“2. Consideration is being given to the matter of the best way of the Com- 
mission keeping itself informed as to the possible existence of patent questions 
in connection with particular rulemaking proceedings. 

“3. It is believed that the public interest would be served by the securing of 
advance information as to the possible existence of special patent questions in 
connection with rulemaking proceedings looking toward the adoption of new or 
modified rules or statndards relating to the apparatus or equipment required 
or authorized to be used in any communications service, or to the establish- 
ment of technical or other standards determinative in whole or in part of equip- 
ment or apparatus to be used in such a service. 

“4. It is further believed that the information available may not, in and of 
itself, be sufficient to advise as to the patent interest of parties participating in 
tulemaking proceedings, or as to the specific patents, if any, known or believed 
to read on such proposed additions or changes in the Commission’s rules and 
standards. Accordingly, it is believed that such information should be provided 
by requiring persons petitioning for or commenting in such rulemaking proceed- 
ings to specify as part of their written pleadings whether they own or have the 





“$Copies of agreements previously filed with the Commission by any ‘person’ coming 
be the provisions of this rule may, by reference, be made a part of any report being 
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right to sublicense patents reading on or otherwise related to any new or revisej 
standards proposed in such proceedings or any apparatus required or authop 
ized thereby, as set forth in the proposed rule annexed hereto. 

“5. Authority for adoption of such rules stems from sections 4 (i) and (j), 
218 and 303 (e), (g). and (r), respectively. 

“6. Any interested party who is of the opinion that the amendment propose 
herein should not be adopted or should not be adopted in the form proposed 
herein may file with the Commission on or before January 15, 1955, a writtep 
statement or brief setting forth his comments. Comments in supporrt of the! 
proposed amendment may also be filed on or before the same date. Comments} 
or briefs in reply to the original comments may be filed within 10 days from the} 


last day for filing said original comments or briefs. No additional comments | 
may be filed unless (1) Specifically requested by the Commission, or (2) good) 
cause for the filing of such additional comments is established. The Commission 
will consider all such comments that are submitted before taking action in this} 
matter, and if any comments appear to warrant the holding of a hearing or oral | 
argument, notice of the time and place of such hearings or oral argument will! 
be given. f 

“7. In accordance with the provisions of section 1.764 of the Commission’s rule 
and regulations, an original and 14 copies of all statements, briefs, or comments 
shall be furnished the Commission.” 


Proposed Rule 
APPENDIX 


“It is proposed to amend part 1 of the rules by adding a new section 1.7 
to read as follows: 

“Sec. 1.704. Any person filing a petition requesting the institution of rule 
making proceedings looking toward the adoption of new or modified rules or 
standards relating to the apparatus or equipment required or authorized to be 
used (both for transmission or reception) in any communications service, or to 
the establishment of technical or other standards in whole or in part determina- 
tive of the equipment or apparatus required or authorized to be used in sucha 
communications service, and any person filing comments directed to a notice of 
proposed rulemaking looking toward the adoption of such new or modified rules 
or standards, must, as part of such filing, include an express statement as to 
whether such person owns or has the right to license patents covering in whole 
or in part any equipments or apparatus which would be affected by the adoption 
or nonadoption of the proposed rule or standard and, if such statement is in the 
affirmative, must include a description of the nature of such patent interest.” 


CHAPTER V. PROPOSALS FOR THE ADOPTION OF A COMBINED REPORT AND ORDER AND / 
RULES IN DOCKETS 10090 AND 11228, AND COMMISSION ACTION THEREON 


Introductory 


Each person who filed comments to FCC’s second proposed report and order 
and the modified rules proposed thereby, released May 31, 1955, in patent rule 
making proceeding docket 10090, objected to the work load involved. The 
objections again centered about the work in reporting the patents in use called 
for by the proposed rules which covered transmitters and receivers for all serv- 
ices authorized or regulated by the FCC. 

In docket 11228 six persons filed comments. Most of these persons also filed 
comments in docket 10090. Most of the comments in docket 11228 indicated that 
it was agreed the FCC should have all the patent information it needs in connee 
tion with proceedings on technical standards for radio services including broaé- 
casting ; none questioned the authority of FCC to require such information. The 
principal objection was that the rule was indefinite as to the information to be 
supplied. 

A joint memorandum prepared by the patent adviser for the General Counsel 
and Chief Engineer, dated August 8, 1955 (mimeo 22655 R). was placed on the 
general agenda for Commission action on August 31, 1955. Commission consid- 
eration was set over until all seven Commissioners were present. 

The August 8, 1955, memorandum recommended that the Commission adopt 
a report and order for the ruiemaking procedings in dockets 10090 and 11228 
which would place in effect two sets of rules, one calling for certain preliminary 
patent information as to technical standards proposed for new or improved radio 
services including broadcasting to be furnished at the time such standards were 
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proposed (docket 11228), and the other (docket 10090) calling for annual re- 

rts from persons within the Commission’s jurisdiction providing number lists 
of the patents being used for transmitters or receivers manufactured and sold 
for operations required by FCC technical standards for radio services, includ- 
ing broadcasting, plus designation of the units or devices for which such patents 
are used, plus copies of agreements in the hands of the party reporting involving 
said patents including license agreements. In brief, the rules proposed excluded 
communication carrier services and were limited to operation specified by FCC 
technical standards for safety and special, and for broadcast services. 

On November 30, 1955, the proposals presented by the August 8, 1955, memo- 
randum were considered by the full Commission and the staff was instructed to 
prepare orders for terminating each patent rulemaking proceeding. The Com- 
missioners were: McConnaughey, Chairman; Hyde, Webster, Bartley, Doerfer, 
Lee, and Mack. (Commissioners Webster, Bartley, and Lee dissented and voted 
for the report and order and the two sets of rules proposed.) 

On February 29, 1956, the Commission considered orders for terminating pro- 
ceedings in docket 10090 and 11228, but adoption was put over at the request of 
the General Counsel for further study. 

On March 1, 1956, the patent adviser forwarded to the General Coumusel a 
memorandum for the agenda for general matters to be considered before the 
Commission took final action for terminating the patent rulemaking procedings 
in dockets 10090 and 11228. The memorandum proposed a combined report and 
order for the procedings which adopted a single set of rules in docket 10090 
and terminated the proceedings in docket 11228. The single set of rules were 
substantially the same as proposed for docket 10090 by the August 8, 1955, memo- 
randum and rejected by the Commission on November 30, 1955. The reason 
advanced for Commission reconsideration, was that new matters had arisen 
since its November 30, 1955, action which had a direct bearing on the need of 
promulgating the single set of rules proposed for docket 10090. 

The March 1, 1956, memorandum pointed out that the Bell System consent 
decree (1956) did not remove the need of the patent information called for by the 
proposed rules; that such information was necessary for detecting and obtain- 
ing proofs of patent misuses involving FCC technical standards for radio sery- 
ices, including broadcasting; that the time between the detection and relief of 
Bell System and RCA patent misuses was not excusable; that FCC is the only 
agency in a position to know the information needed for detecting patent misuses 
involving its technical standards, and that the FCC had in the past tentatively 
assured Congress that a patent rule such as proposed was forthcoming. (This 
last statement was based on par. 126 of FCO report on color standards dated 
Sept. 1, 1950, docket 8736, et al.) 

After discussions with the General Counsel, on June 25, 1956, the patent 
adviser sent forward a substitute for the March 1, 1956 memorandum above 
which emphasized patent misuses based on FCC technical standards and FCC’s 
duties respecting same. The substitute memorandum, and the combined report 
and order and the single set of rules in docket 10090 proposed by the March 1, 
1956, memorandum were placed on the general agenda for Commission action on 
July 11, 1956, mimeo 33301 R, but were passed over until July 19, 1956, On 
July 19, 1956, after a short discussion, the June 25, 1956, memorandum and 
proposals were passed over for the September 19, 1950, general agenda. 

While awaiting a hearing of the June 25, 1956, memorandum the General 
Counsel sent forward for the general agenda a supplemental memorandum pre- 
pared by the patent adviser, dated August 15, 1956, mimeo 34875 R. This 
memorandum consisted of questions and answers selected for simplifying an 
understanding of the matters presented by the June 25, 1956, memorandum and 
proposals ; it is dated August 15, 1956, mimeo 34875 R. 

On September 19, 1956, the Commission passed over hearing the proposals of 
the June 25, 1956, memorandum until all seven Commissioners could be present. 
The matters again came up on the general agenda on October 31, 1956, but were 
passed over, and thereafter were passed over from week to week until heard 
on December 5, 1956. 

While awaiting the December 5, 1956, hearing the General Counsel sent for- 
ward another supplemental memorandum to the general agenda which was 
prepared by the patent adviser. This supplement is dated November 2, 1956, 
mimeo 37914; it further simplified the presentation of the matters within the 
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June 25, 1956, memorandum and first supplement thereto by arranging the 
matters for discussion as follows: 

(1) What is the new proposal? 

(2) How does the new proposal differ over the proposals before the Com- 
mission on November 30, 1955, when it voted to terminate both proceedings? 

(3) What are the objections to the new proposal? 

(4) How are the proposed single set of rules inseparably tied to the 
Commission’s TV research program for UHF-TV broadcasting? 

The patent adviser’s December 5, 1956, presentation followed the November 
2, 1956, outline above. In addition, the patent adviser briefed the patent mis. 
uses of the Bell System patent holding companies and the RCA set forth in hig 
previous patent reports to the Commission; the fact that the proofs of said 
misuses were revealed by FCC patent investigations, and the actions of the 
FCC and the Department of Justice respecting said patent misuses. 

Respecting the Bell System patent holding companies the patent adviser 
pointed out that their patent misuses were first revealed by the FCC report 
to Congress (1939) on its investigation of the telephone industry under Publie 
Resolution No. 8 (74th Cong.); that the RCA patent misuses were revealed by 
the 1949-50 FCC proceedings on technical standards for color transmissions of 
TV broadeast stations; that relief from Bell System patent misuses which in- 
terfered with the FCC’s regulation of the Bell System telephone operating 
companies, was not fully obtained until the 1956 consent decree as to Bell System 
patents, and that because of the delays concomitant to antitrust prosecutions, 
relief from the RCA patent misuses which interfere with the FCC duties or fune- 
tions under sections 303(e) and 303(g) of the Communications Act of 1934, as 
amended, was not in sight. 

In addition, the patent adviser, in his December 5, 1956, presentation, briefed 
the purposes and benefits which he believed were reasonable to expect from the 
promulgation of the single set of rules proposed for docket 10090 as follows: 

(1) Rules would mean cooperation with other Government agencies in 
stopping patent practices which interfere with FCC in the promulgation of 
technical standards for radio services including broadcasting, and in encour- 
aging the greater and more effective use of radio. 

(2) Rules would provide FCC with information to avoid, if possible, tying 
down the operations specified in its technical standards for radio services, 
including broadcasting, to patented systems or devices owned or controlled 
by one company, and thus encourage competitive research for improving 
said operations. 

(3) Rules would mean cooperation with other Government agencies in 
implementing the Bell consent decree for encouraging competitive research 
and manufacture in the radio-TV fields for which Bell system patents are 
being used. 

(4) Rules would mean cooperation with other Government agencies for 
implementing the Bell system consent decree for encouraging the Bell 
system companies to compete with RCA in patent licensing others for the 
manufacture and sale of radio-TV transmitters and receivers for the opera- 
tions called for by the FCC technical standards—transistors particularly. 

(5) Rules would give FCC leadership in the research program it has 
proposed for UHF TV broadcast services. 

Following the patent adviser’s presentation on December 5, 1956, the matter of 
Commission voting to adopt the proposed report and order for terminating the 
rulemaking proceeding in docket 11228 and promulgating a single set of rules in 
the preceding docket 10090, or to adopt orders for terminating both proceedings, 
was put over until Commissioner Doerfer could further confer with the patent 
adviser respecting a number of matters discussed during said presentation. The 
further conference with Commissioner Doerfer was had on December 11, 1956. 
A few days later a similar conference was had with Commissioner Lee who was 
not present during the December 5 presentation. 

The conferences with Commissioners Doerfer and Lee were devoted to the 
patent adviser’s presentation of proofs showing how RCA’s practices produced a 
TV patent structure which had the force and/or effect to place in RCA control of 
industry recommendations respecting technical standards for TV broadcast sta- 
tions, and to place in RCA control of fundamental research respecting TV broad- 
casting ; and how these controls interfere with the Commission’s functions or du- 
ties under sections 303(e) and 303(yz) of the Communications Act of 1934 as 
amended. Also, in each case the patent adviser showed that as early as 1939' the 
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Commission was convinced that RCA intended to obtain and maintain control of 
technical standards for TV broadcasting through patent practices; he followed 
this by explaining the proofs which show that RCA has to date accomplished 
its intended purposes. 

In each presentation the patent adviser related several RCA actions with re- 
spect to himself to further show RCA’s intent to employ patents as a means for 
gaining and maintaining control of TV broadcasting insofar as concerns present 
and future technical operations required by FCC standards. 

On December 21, 1956, during executive session with seven Commissioners 
present, the patent adviser made the same additional presentation he had made 
to Commissioners Doerfer and Lee. The matter of the Commission voting was 
set over until January 2, 1957, at which time voting was again deferred until Jan- 
uary 16, 1957. On January 16, the Commission voted four for terminating both 
patent rule proceedings in dockets 10090 and 11228, and three voted for the adop- 
tion of the proposed report and order terminating the proceeding in docket 1122 
and promulgating a set of rules in docket 10090. Further action of the Commis- 
sion was deferred for revising the report and order for terminating said pro- 
eeedings then before the Commission, and the preparation of a dissenting state- 
ment on the part of Commissioner Lee. The Commissioners voting for termi- 
nating both proceedings were McConnaughey, Chairman; Hyde, Doerfer, and 
Craven; those voting for the report and order and single set of rules proposed 
by the June 25, 1956, memorandum (mimeo. 33301-R), were Lee, Bartley, and 
Mack. 

Preceding the vote above the Commission was informed that the combined 
report and order and the single set of rules proposed by the June 25, 1956, 
memorandum had been corrected to remove errors and inconsistencies, and 
that a new stencil of same had been prepared. * 


Patent adviser proposes combined report and order and two sets of rules for 
patent rule proceedings in docket Nos. 10090 and 11228 


As noted in the introductory to this chapter, these proposals were made in 
memorandum dated August 8, 1955, prepared by the patent adviser for the 
general counsel and chief engineer ; it was presented on November 30, 1955, and 
the Commission voted to terminate the proceedings in both dockets. The mem- 
orandum, the combined report and order, and the two sets of patent rules are 
reproduced below : 


August 8, 1953, Memorandum 


“1, The attached report and order is fully explanatory of the staff’s views 
and determinations respecting the comments filed in the above rulemaking pro- 
ceedings; it explains that the proceedings are considered together because the 
comments filed in docket No. 11228 supplement the comments filed in docket 
No. 10090 as to the information which should be secured from the holders of com- 
munication patents. In brief, the chief objections raised to the rule in docket 
10090 as initially noticed and as modified, went to the requirement of reporting 
patents in use to those the patent holders own or can sublicense and employ 
in transmitter and receiver equipment which they manufacture and sell for 
operations specified by the Commission’s technical standards for the services it 
authorizes, including broadcasting. Most of the persons who filed comments in 
both dockets had no objection to furnishing patent information with respect 
to changes in the Commission’s standards; the rule in docket No. 10090 as now 
revised is similarly limited to patents relating to the Commission’s technical 
standards. The rule in docket No. 11228 is retained to obtain initial patent infor- 
mation needed in rulemaking proceedings involving technical standards which 
likely require patented equipment. In either case the Commission is not 
estopped to require additional patent information for specific purposes. The 
rules as now revised are appendixes A and B in docket Nos. 10090 and 11228, re- 
spectively, of the attached proposed report and order. 

“2. It should be noted that in docket 10000 a new objection is raised in the 
comments filed by the Aircraft Industries Association and those filed by the 
National Association of Manufacturers. The objection is that the requirement 
to report patents in use conflicts with the practice of package licensing which 
has for its purpose to avoid the work and expense of determining the licensed 
patents being used in the manufacture and sale of equipment covered by licenses. 
In other words, package licensing permits the use of all patents the licenser 


“On Feb. 6, 1957, matter was set over to Mar. 6, 1957. 
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holds the right to license and thus avoids the need to determine and list the 
licensor’s patents pertinent to the particular equipment licensed. 

“3. The attached report disposes of the objection above on the ground that 
such conflict is immensely minimized by the revisions made to the rule in 
docket 10090, i.e., said rule now only calling for patents in use in equipment 
employed for operations specified in the Commission’s technical standards. Also, 
as shown in the succeeding paragraphs of this memorandum, there are other 
reasons connected with package licensing which increase the need for Commis- 
sion knowledge of patents being used in transmitter and receiver equipment 
employed for operations specified by its technical standards, and said reasons 
should further negative any objection whatsoever respecting the conflict of the 
rule with package licensing. 

“4. RCA’s so-called standard patent licenses for transmitters and receivers 
fall into the category of package licensing. The same licenses cover transmitter 
and receiver equipment employed for operations specified in the Commission’s 
technical standards for a number of services, including broadcasting. In the 
1955 report of the Attorney General’s national committee to study antitrust 
laws it is stated (pp. 239-240) that ‘package licensing should be prohibited only 
where there is refusal, after a request, to license less than a complete package’ 
and in the pending antitrust complaint of the Department of Justice against 
RCA paragraphs 49 to 56 are devoted to RCA’s practices in package licenses and 
the charge is made that RCA ‘has refused and refuses requests to grant licenses 
under less than its whole patent package as contained in its standard form 
license agreements in any significant particular.’ 

“5. It should also be noted that with respect to package licensing the Attorney 
General’s committee report above states (p. 239) that: ‘A possible vice of this 
practice lies in its potential use to coerce the licensee to accept a license under 
one patent on condition of acceptance of a license under another, or the entire 
package,’ and that in the pending antitrust complaint against RCA, above noted, 
it is charged that RCA’s royalties are the same whether one or a number of 
patents are used by the licensee in manufacturing equipment, and that the ROA 
package licenses tie together patents of all kinds, i.e., patents owned by others, 
even the licensees themselves, all for the furtherance of RCA’s policy of ‘block- 
booking of patents to ferestall scrutiny of, and attack upon, individual patents, 
and to retain its monopoly of the radio-television patent licensing business.’ 

“6. It seems clear, therefore, that information as to the operation of package 
licensing of patents reading on those operations specified in the Commission’s 
technical standards, is exactly the type of information needed if the Commission 
is to carry out the statutory mandate of section 303(g) to ‘study new uses for 
radio, provide for experimental uses of frequencies, and generally encourage 
the larger and more effective use of radio in the public interest.’ And, as 
limited, the rule should not impose any substantial inhibition on legitimate pack- 
age licensing activities.” 

Combined Report and Order 


“1. The above rulemaking proceedings each deals with the filing of patent 
information with the Commission. The proceedings are combined and con- 
sidered together in this report, because as will later appear, the comments 
filed in docket 11228 supplement the comments filed in docket 10090. Since the 
patent information sought in docket 11228 is to serve entirely different pur- 
poses than the patent data and documents sought in docket 10090, it is necessary 
that the rules issue separately. The rules are appendices A and B of dockets 
10090 and 11228, respectively, of this report. 

“2. On May 31, 1955, the Commission released its second proposed report and 
order in docket 10090. The objections dealt within the report centered about 
claims of an excessive workload caused by the requirement for determining the 
communication patents in use for transmitting and receiving equipment em- 
ployed for all services regulated or authorized by the Commission. The report 
proposed a modified rule which greatly reduced the workload in reporting such 
patents in use. The modified rule also met the contention that persons who own 
or hold the right to sublicense but a few communication patents should not be 
required to file reports. Under the modified rule only persons who own or 
hold the right to sublicense one or more groups of communication patents need 
file reports—a group constituting 10 or more unexpired patents ‘each having 
one or more claims directed to the same or similar signal transmitting or 
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“8. The Commission’s report and order of May 31, 1955, invited comments on 
or before June 30, 1955, from those who had previously filed comments. The 

rsons who filed comments to the modified rule are: Aircraft Industries Asso- 
elation, Central Committee on Radio Facilities of the American Petroleum Insti- 
tute, the American Telephone & Telegraph Co., Collins Radio Co,, Allen B. 
DuMont Laboratories, Inc., Globe Wireless, Limited, and the National Associ- 
ation of Manufacturers. The General Electric Co. filed letter comments objecting 
to the rule; it previously had not filed comments to the proposed rule. 

“4. None of the comments filed to the modified rule, proposed by the Com- 
mission’s May 31, 1955, report and order, raises any objections to the rule 
respecting the filing of reports by small patent holders. However, each person 
who filed comments continues to assert that the workload necessary for deter- 
mining patents in use under (a) (1) of said rule is still extremely burdensome. 
Some of the comments filed concede that under the modified rule the workload 
respecting the matter of determining patents in use had been greatly reduced, 
but each still contends that said workload would be extremely burdensome and 
expansive. Some of the persons do not consider the workload reduction made 
by the modified rule, but merely reiterated their previous objections. 

“5. The American Telephone & Telegraph Co. (A. T. & T.) has pointed out 
in previous comments that it owns or controls 8,800 patents; it appears to be 
the largest patent holder within the proposed patent rule. A. T. & T. states 
that it has no objection to filing copies of patent licensing agreements or the 
statement of patent licensing policy required in (a)((3) and (a) (4), respec- 
tively, of the modified rule; that it has no objection to the summaries of the 
terms of the patent licensing agreements called for in (a)(2) of said rule; 
that such data and documents have been furnished the Commission on a semi- 
annual basis for the last 12 years pursuant to letter requests, and that it has 
no objection to furnishing the same under a rule. A. T. & T. directs its objec- 
tions entirely to furnishing data as to patents in use called for in (a)(1) of 
the modified rule, and the requirement in (a) (2) of said rule for applying the 
patents listed under (a) (1) to the equipments which each licensee is licensed 
to manufacture, sell, and/or use. The objections raised by the other persons 
filing comments, in the main, pertain to the workload for determining patents 
in use including the objection that such determination is in conflict with the 
practice of package licensing patents.’ There are objections to the effect that 
the Commission’s jurisdiction is not sufficiently extensive to make the rule 
effective and nondiscriminatory. We see no merit to the latter objections. 

“6. In docket 11228, notice of proposed rulemaking was released December 
8, 1954; the time for filing comments closed January 15, 1955. The rule pro- 
posed is to be added to part 1 of the Commission’s rules as section 1.704; it re- 
quires persons filing petitions requesting rulemaking for new or modified stand- 
ards requiring technical operations for transmitting or receiving equipment 
in any communications service, or any person filing comments directed to a no- 
tice of such rulemaking, to include a statement as to whether such person owns 
or has the right to license patents covering in whole or in part any equipments 
or apparatus which would be affected by the adoption or nonadoption of the 
proposed rule or standard and, if such statement is in the affirmative, must in- 
clude a description of the nature of such patent interest. 

“7, Seven persons filed comments in docket 11228 as follows: Central Com- 
mittee on Radio Facilities of the American Petroleum Institute; American Tele- 
phone & Telegraph Co.; Collins Radio Co.; Raytheon Manufacturing Co.; Skia- 
tron TV, Ine.; Stromberg-Carlson Co.; and Sylvania Electric Products, Inc. 
Each person who filed comments, except one, indicates the desire for some kind 
of a rule respecting patent information as to standards promulgated by the 
Commission, i.e., standards that specify transmitter or receiver operations likely 
necessitating patented equipment. The one person who opposes the rule does so 
on the premise that instances when a patent situation has any bearing upon 
the desirability of a preposed rule or standard or change thereof must be rela- 
tively few. It is correct that the Commission need consider the patent situa- 
tion in but few of its rulemaking proceedings, but such is not a valid objec- 


tion to the considerations of patents in proceedings on technical standards for 


“©The rule does not prohibit legitimate ‘package licensing.’ But as the report of the 
Attorney General’s National Committee To Study the Antitrust Laws (Mar. 31, 1955) 
Makes clear (pp. 239-240), package licensing is also occasionally used as a convenient 
device for restrictive practices, the facts of use in areas involving the Commission’s tech- 
nica) standards are thus clearly of vital interest to this agency.” 
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determining equipment operations in services authorized by the Commission, 
Some of the persons who filed comments believe that the language of the rule 
proposed is not sufficiently definite to provide the Commission with the neces. 
sary patent information for rulemaking as to technical standards; others 
believe that the proposed rule is so extensive in its application that it would 
provide much patent information not needed in any rulemaking proceeding 
respecting technical standards. Some of the comments point out that the 
Commission should obtain the patent information needed during rulemaking 
proceedings, and thus have at hand the most current information respecting 
patents at the time standards are being considered. Finally, none of the com- 
ments filed question the Commission’s authority to require all patent informa- 
tion which it may deem necessary for proceedings on technical standards. 

“8. It is the Commission’s considered belief that it should have available 
information of all patents on transmitter or receiver operations necessitated 
by proposed technical standards at the time said standards are being considered, 
whereby to avoid, if at all possible, the adoption of standards which place a 
company or an individual in an unwarranted advantage over competitors by 
virtue of a patent position, and also to avoid the furthering of monopolistic 
patent control in any form. However, such information is needed before a 
rulemaking proceeding respecting technical standards is instituted to permit the 
Commission’s early consideration of the patent situation existing respecting 
standards proposed. Should more information as to patents be needed it can be 
called for in the Commission’s notice instituting the proceeding, or later. It is 
also the Commission’s belief that for the same purposes, it should have the 
right to inspect related pending patent applications which persous proposing or 
taking part in proceedings on technical standards involving the use of trans- 
mitter or receiver equipment, own or hold the right to sublicense. Moreover, 
the Commission believes that it should have knowledge of patents employed for 
equipment necessitated by operations specified in standards it adopts for the 
transmission or reception of communications in the different services it author- 
izes including broadcast services. Such information is necessary on at least 
a year-to-year basis to assist the Commission in ascertaining if any person 
within its jurisdiction is employing its standards for deriving or maintaining 
monopolistic patent control, in any form, which may stymie the Commission’s 
ability to encourage the larger and more effective use of radio services under 
section 303(g) of the Communications Act of 1984, as amended. 

“9. Having in mind the extensive objections raised to the workload which 
would be caused by requirement (a)(1) in the last proposed rule in docket 
10090 which calls for the listing of patents the person reporting owns or has 
the right to sublicense, and which he is using in transmitter or receiver equip- 
ment manufactured and sold by him for use in services regulated or authorized 
by the Commission; and also having in mind the further objections raised to 
the requirement in (a) (2) of said rule respecting the application of patents 
listed under (a)(1) to licensed apparatus, the Commission has revised these 
provisions so that they call only for the patents in use for the transmitting and 
receiving equipment employed for operations specified in the Commission's 
technical standards. The revised rule in appendix A of this report, and in the 
light of the comments filed in docket 11228, and the statements made herein 
respecting the protection of the Commission’s standards, it is firmly believed 
that the requirements of (a)(1) and (a) (2) as now revised meets the pertinent 
objections of the patent holders concerned. 

“10. The proposed rule in Docket 11228 has been revised to more specifically 
designate the initial patent information the Commission requires in rulemaking 
prooceedings for standards requiring operations involving the use of trans- 
mitting or receiving requipment. This is in accordance with the Commission’s 
purposes and determinations stated above. The revised rule in Docket 11228 is 
attached as appendix B of this report. 

“1. It is ordered that the rule in Docket 10090 (sec. 25.1 of pt. 25 of the Commis- 
sion’s rules and regulations) as set forth in appendix A of this report, and the 
rule (sec. 1.704 of pt. 1 of the Commission’s rules and regulations) as set forth in 
appendix B of this report, be, and are hereby adopted, effective.” 
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Proposed Rules for Docket 10090 
APPENDIX A 
Part 25—Patents 


“Sec, 25.1. Filing of patent information.—(a@) Any carrier subject to the pro- 
visions of title II of the Communications Act or any radio station licensee, or 
any person who controls or is controlled by any such ca rrier or station licensee, 
who owns one or more groups of electrical communication unexpired United States 
patents, or who has the right to sublicense one or more groups of such patents, 
shall prepare and file in duplicate with the Commission, on or before January 1 
of each year, a report verified under oath (or affirmed according to law), as 
follows : ; 

“(1) A table listing the technical standards of the Commission necessitat- 
ing electrical transmitting or receiving operations as to which the person 
reporting owns, or has the right to sublicense, unexpired U.S. patents which 
he knows or believes are being used in transmitter or receiver equipment 
he manufactures and sells for said electrical operations; and said table also 
showing as to each such patent, its number, the rights of the person reporting, 
i.e., ownership or sublicense rights, the expiration date, and the particular 
part or unit of the transmitting or receiving equipment in which the person 
reporting knows or believes the patent is used. 

“(2) A table listing the names and addresses of all persons who hold 
patent licenses from the person reporting, and showing as to each such 
licenses the transmitting or receiving equipment licensed, and whether said 
patents are licensed on an exclusive or nonexclusive basis, for manufacture, 
sale, and/or use. 

“(3) All agreements which the person filing the report has with persons 
located in the United States or in foreign countries involving one or more 
of the patents it owns, or holds the right to sublicense and pertaining 
to the manufacture, sale, and/or use of equipment for one or more com- 
munication services regulated or authorized by the Commission. Where 
a standard form of license agreement is used, only sample copies need 
be filed. Copies of agreements previously filed with the Commission by 
any person coming within the provisions of this rule, may by reference, 
be made a part of any report being filed. 

“(4) A statement setting forth the patent licensing policy of the person 
reporting respecting the patents listed under (1), hereof. 

“Sec. 25.2. Definitions.—The following definitions are applicable to this part 
of the rules: 

“A ‘group of patents’ means 10 or more patents constituting a patent struc- 
ture, i.e., each patent of said group having one or more claims directed to 
similar transmitting or receiving operations. 

“*Technical standards’ constitute the Commission’s technical requirements 
for transmitter or receiver operations promulgated for the different communi- 
cation services it authorizes including broadcast services. 

“Rights to sublicense’ means patents which the person reporting does not 
own but holds the right to license any person to manufacture and sell there- 
under. 

“*Any person’ means all persons, and is intended to eliminate the need to 
report patents which the person reporting does not own, and holds only the 
right to sublicense its subsidiary or affiliate companies.” 


Proposed Rule for Docket 11228 
“APPENDIX B 


“Part 1 of the Commission’s rules is amended by adding section 1.704, to read 
as follows: 

“Sec. 1.704. (1) Any person filing a petition requesting the institution of a 
rulemaking proceeding for the adoption of new or modified technical standards 
respecting operations of transmitting or receiving equipment in any communica- 
tions service, and any person filing comments directed to a notice of such a rule 
making proceeding, must, as a part of such filing, list the unexpired U.S. patents 
said person owns or has the right to sublicense which pertain to transmitting or 
receiving equipment believed necessary for the operations called for by the new 
or modified standards proposed; and must state, whether or not, in case such 
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rulemaking proceeding is ordered by the Commission, said person will furnish 
powers of attorney whereby a designated member of the Commission’s staff may 
inspect applications pending in the U.S. Patent Office said persons owns or hag 
the right to sublicense on inventions pertaining to the transmitter or receiver 
operations necessary for the new or modified standards proposed. 

“As used in this section, the following definitions are applicable: 

“*Technical standards’ constitute the Commission’s technical requirements for 
transmitter or receiver operations promulgated for the different communication 
services it authorizes including broadcast services. 

“Right to sublicense’ means patents which the person reporting does not 
own but holds the right to license any person to manufacture and sell thereunder, 

“ “Any person’ means all persons, and is intended to eliminate the need to report 
patents which the person reporting does not own, and holds only the right to 
sublicense its subsidiary or affiliated companies.” 


Commission requests orders for terminating patent rulemaking proceedings 
in dockets 10090 and 11228, and patent adviser submits reasons and new 
proposal for reconsideration 

As stated in the introduction to this chapter, on November 30, 1955, the Com- 
mission voted to terminate the proceedings in both docket 10090 and docket 

11228, and instructed that orders be prepared for that purpose; that on February 

29, 1956, the Commission passed consideration of such orders upon request of the 

General Counsel for further study, and that later the General Counsel placed on 

the general agenda for Commission action on July 11, 1956, the patent adviser's 

memorandum of June 25, 1956, seeking reconsideration by the Commission for the 
adoption of a combined report and order promulgating a single set of rules in 

docket 10090 and terminating the proceedings in docket 11228. 

The General Counsel’s transmittal memo for the June 25, 1956, memorandum, 
and the proposed combined report and order and rules (as corrected for in- 
accuracies and inconsistencies on January 16, 1957) are reproduced below: 


Transmittal memo 


“1. On November 30, 1955, the Commission considered a proposed report and 
order adopting a single set of rules for dockets 10090 and 11228; it instructed the 
staff to prepare orders for terminating each proceeding. On February 23, 1956, 
such orders were considered but adoption was put over at the request of the 
General Counsel for further study. 

“2. Attached are revised orders for terminating the rulemaking proceedings in 
dockets 10090 and 11228. Also attached is a memorandum from the patent 
adviser to the General Counsel which it is believed should receive the Commis- 
sion’s consideration before it takes final action for terminating the proceedings 
above. His memorandum points out that since November 30, 1955, new matters 
have arisen which have a direct bearing on the need for the Commission to adopt 
the combined report and order and the set of rules previously proposed. The 
memorandum has attached a report and order and a set of rules which, except 
for editorial refinements, are the same as presented November 30, 1955. 

“3. The new matters are (1) 1956 consent decree as to all Bell System 
patents, and action taken by the Small Business Administration respecting 
same; (2) the Government’s antitrust suit against RCA filed November 19, 1954; 
and (3) investigations being currently conducted by the Senate Subcommittee 
on Patents under Senate Resolution 92 for improving the antitrust laws as to 
patents, and for improving the patent system. 


“June 25, 1956 Memorandum 


“1. On November 30, 1955, the Commission considered a proposed combined 
report and order for the above two dockets. The report and order adopted a 
single set of rules for both dockets requiring the filing of patent reports an- 
nually by all patent holders within the Commission’s jurisdiction who own, or 
hold the unrestricted right to sublicense, 10 or more patents on similar radio, 
operations or apparatus, and are engaged in the manufacture and sale of 
transmitters or receivers for operations called for by the Commission’s technical 
standards for radio services, including broadcasting. The information to be 
filed by each person reporting comprised (1) a list of unexpired patents which 
the party reporting owns or controls, is licensed under, or holds the unrestricted 
right to sublicense, which he knows or believes are being used in the transmitters 
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or receivers he manufactures and sells for the purpose just stated; (2) copies 
of his agreements involving the patents listed; (3) a list of his licensees under 
the patents listed which he can license; and (4) a statement as to his licensing 
policy respecting the patents listed. 

“2 The Commission on November 10, 1955, voted to terminate the patent pro- 
ceedings, dockets 10090 and 11228, and requested that orders be drafted for 
that purpose. On February 23, 1956, orders for terminating the proceedings were 
considered, but the matter of adopting same was put over at the request of the 
General Counsel for further study. 

“8 Since Commission action to terminate proceedings in dockets 10090 and 
11228 (Nov. 10, 1955), new matters have arisen which have such a direct 
bearing on the need of the set of rules proposed by the staff at that time, that 
it is believed said matters should be considered before the Commission adopts 
orders to terminate said proceedings. With some editorial refinements the same 
report and order and rules are attached. 

“4. The new watters stem mostly from the patent misuse doctrine established 
in 1942 by the Supreme Court’s decision in the case of the Morton Salt Co. v. 
G. 8S. Suppiger Co. (314 U.S., 488), and later applied in a number of Supreme 
Court and appellate court decisions. Briefly, a patent misuse is synonymous 
to patent abuse. The doctrine of patent misuse applies to any situation where 
practices or policies are set up, or agreements are made, for providing a patent 
structure or patent pool, which in turn supports, or has the force and/or effect 
of extending patent monopoly beyond what is covered, or intended to be covered, 
by the patents constituting the patent structure or pool. The extension of patent 
monopoly in a manner just defined constitutes a patent misuse. The courts hold 
that such an extension of patents is contrary to public interest. There is also 
agreement that a patent misuse is not necessarily a violation of the antitrust 
laws. The remedies for patent misuses are (1) compulsory licensing at reason- 
able rates; (2) compulsory licensing royalty free; and (3) dedication to the 
public of patent rights. These remedies are maintained in effect until compe- 
tition destroyed by the patent misuse is restored. 

“5. The above explanation of patent misuse, and remedies therefor, are con- 
sistent with the Supreme Court decision in the Morton Salt case, supra, and con- 
sistent with a number of later Supreme Court decisions on the same subject, 
some of which are: 1944 Mercoid decisions 320 U.S. 661 and 320 U.S. 680; Hart- 
ford Empire Co. vy. US., 323 U.S. clarified 324 U.S. 570 (1945); and U.S. v. 
National Lead Co., 332 U.S. 319 (1947). It is also consistent with the 1952 court 
of appeals decision (10th circuit) in the case of Kobe, Inc. v. Dempsey Pump Co., 
198 F 2d 416 (cert. denied) 334 U.S. 837; and the 1954 court of appeals decision 
(10th circuit) in the case of D. B. Cole v. Hughes Tool Company, 215 F 2d 924 
(cert. denied January 31, 1955). In addition, the explanation is fully consistent 
with the patent misuse doctrine as interpreted and discussed both as to remedies 
and application in the March 31, 1955, report of the Attorney General’s National 
Committee to Study the Antitrust Laws (pp. 248-259). 


“New matters 


“6. The first in importance of the new matters is the January 24, 1956, con- 
sent decree as to Bell System patents. This is the first application of the patent 
misuse doctrine which concerns the FCC. The Bell System companies engaged 
in practices and made agreements which created a patent structure having the 
force and/or effect of eliminating competitive prices as to equipment for 90 
percent of the telephonic business in the United States. This interfered with FCC 
regulation of the telephone industry, and in 1939 Congress was asked to let FCC 
prescribe a basic cost-accounting system. (FCC report to 76th Cong., 1st sess., 
H. Doc. No. 340, on its investigation of the telephone industry, see p. 601). 

“7. The Bell System patent structure constitutes basic patent control in the 
communication carrier fields.The mandatory provisions of the 1956 consent 
decree discontinue Bell System patent misuses, and instead, place the Bell 
System patent structure or pool on a public interest serving basis. Recent 
steps taken by the Small Business Administration respecting the 1956 consent 
decree show that the decree is so accepted, i.e., steps which have the purpose to 
put Bell System patents to work through companies all over the United States. 
The fact that Bell System patents are controlling in the communication carrier 
fields, plus the fact that under the consent decree they are open to all manu- 
facturers, in part on a royalty basis, and in part on a nonroyalty basis, until 
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competition is restored, removes the need of FCC information respecting com. 
munication carrier patents. Thus, the reason for amending the 1942 letter 
directive to A.T. & T. as is proposed by memorandums for item (2) of this 
memorandum, 

“8. The next matter is the Government’s antitrust suit against RCA filed 
November 19, 1954. This suit is principally based on patent misuses which 
interfere with, or usurp FCC regulatory functions in the broadcast fields. Ip 
brief, the RCA patent misuses consist in practices and agreements for estab. 
lishing a patent licensing structure or pool which has the force and/or effect 
to control industry recommendations to FCC respecting technical standards for 
TV broadcast stations, control the type of TV receivers manufactured and sold 
to the public, and to place in RCA control of fundamental research in the Ty 
broadcast field. Each of these effects is contrary to public interest and inter. 
feres with the FCC regulation of the broadcast industry. 

“9. Patent control respecting TV broadcast receivers called for by the FCC 
technical standards for TV broadcast stations resides in the pool of patents 
RCA owns or holds the unrestricted right to sublicense others and retain the 
royalties collected. There are more than 1,800 such patents of which but a 
small percentage are used. The 1,800 or more patents support the patent 
misuses named above. 

“10. There are a number of large patent holders within the Commission’s 
jurisdiction who have patent structures capable of supporting patent misuseg 
in the radio service fields including broadcasting, and who may be engaged in 
such misuses. Also, RCA may be engaged in new patent misuses in the same 
fields or in a position to do so. In addition, RCA may be engaged in new 
patent misuses in the TV broadcast field or preparing to do so. The single set 
of patent rules proposed for dockets 10090 and 11228 eall for minimum infor- 
mation to detect and obtain proofs of such patent misuses if existing. The 
reason for reports from the Bell System companies under said rules is explained 
in memorandums for item (2) of this memorandum. 

“11. The remaining new matter related to, and having a direct bearing on the 
need of promulgating the rules proposed for dockets 10090 and 11228 is the 
current investigation of the Senate Subcommittee on Patents being conducted 
under Senate Resolution 92 for improving the antitrust laws as to patents, and 
for improving the patent system. In its report dated January 30, 1956, the sub- 
committee lists the 1956 consent decree as to Bell System patents and the Gov- 
ernment’s antitrust suit against RCA for investigation to determine if existing 
remédies as to patent misuses are adequate. These investigations will definitely 
show excessive delay between detection and elimination of the patent misuses in 
each case. Bell System misuses were revealed by FCC in 1939 and a decree for 
eliminating same did not come until 1956. In 1942 FCC revealed to Congress 
RCA’s preparation of a patent structure to support the misuses charged in the 
Government’s pending antitrust suit; in 1951 it fully revealed said misuses and 
proofs thereof to the Department of Justice. No means for stopping the RCA 
misuses is yet in sight. Fault for the long delay in either case is a mixed 
question. 

“12. The job to detect new patent misuses being practiced in connection with 
the Commission’s technical standards for radio services including broadcasting 
is that of FCC, because it has knowledge that its technical standards afford 
a vehicle for the practice of patent misuses which may interfere with its regu- 
latory functions, and because FCC is the only agency in a position to ascertain 
if such misuses are being practiced, and whether they interfere with its regula- 
tory functions. Moreover, as shown by the Senate subcommittee’s conference 
record, the main purpose of its investigations is to protect competition in inven- 
tion which is a prime purpose of the patent system. As heretofore stated the 
proofs at hand show that RCA’s patent misuses have caused other companies 
and individuals to abandon fundamental research to RCA in the TV broadcast 
field. Thus, a prime purpose of the patent system is defeated. With this in 
mind, can the FCC promulgate technical standards which it knows provide 
a means in some cases for supporting patent misuses that may interfere with its 
regulatory functions, without making provision to obtain adequate information 
for detecting such misuses at the time of inception? 


“Re: Comments filed in dockets 10090 and 11228” 


“13. As heretofore shown, the rule proposed calls for minimum information 
for detection and proofs of possible patent misuses being practiced in con- 
nection with FCC technical standards. Under the proposed combined report and 
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order the rules will issue in docket 10090, and the proceeding in docket 1122 
will be terminated. Previously, the rules proposed in docket 10090 called for 
the same and much more information as to similar equipment used in all services 
which the FCC regulates or for which it promulgates technical standards. All 
of the patent holders concerned strenuously objected to the workload which 
would result from such a rule. The report accepts that this objection is meri- 
torious; it explains how the single set of rules adopted thereby is not subject 
to said objection. 

“14. The rule proposed in docket 11228 called upon persons proposing tech- 
nical standards for new or improved radio-TV services, and also persons filing 
comments as to standards proposed, to disclose their respective patent holdings 
as to the equipment required under the proposed standards. The comments 
filed definitely show that the patent holders would have no objection to furnishing 
the information called for. The comments were filed by the same parties who 
filed comments in docket 10090. The comments filed in 11228 fully support the 
position that the Commission should have all the patent information it deems 
necessary respecting the technical standards it promulgates. Thus, there should 
be no objection to the single set of rules proposed for docket 10090. 

“15. Due to patent overlap, the information required by the single set of rules 
proposed will supply, in most cases, all the information called for by the rule 
initially proposed in docket 11228. Any further information needed can be 
required by the Commission at the time it initiates rulemaking proceedings on 
proposed standards. Therefore, the proposed report and order herewith termi- 
nates the proceeding in docket 11228. 

“16. The proposed report and order also points out that the requirement to 
furnish the numbers of the patents in use cannot be objectionable because the 
patent holders are required under Revised Statute 4900 to mark the equipment 
they manufacture and sell with the numbers of the patents used; that those 
who do not so mark such equipment provide a statement to the effect that the 
patent numbers will be supplied upon request, and therefore, the Commission at 
the most, is doing nothing more than asking for information any user could 
request as to patents in use.” 


Combined Report and Order 


“1, The above rulemaking proceedings each deal with the filing of patent 
information with the Commission. The proceedings are combined and consid- 
ered together in this report, because as will later appear, the comments filed 
in docket 11228 supplement the comments filed in docket 10090. 

“2. On May 381, 1955, the Commission released its second proposed report and 
order in docket 10090. The objections dealt with in the report centered about 
claims of an excessive workload caused by the requirement for determining 
the communication patents in use for transmitting and receiving equipment em- 
ployed for all services regulated or authorized by the Commission. The modi- 
fied rules also met the contention that persons who own, or hold the right to 
sublicense but a few communications patents, should not be required to file 
reports. This was done by requiring reports only from persons who own or 
control 10 or more unexpired patents ‘each having one or more claims directed 
to the same or similar signal transmitting or receiving operations’, Comments 
were invited on or before June 30, 1955. 

“3. None of the comments filed to the rules as last modified in docket 10090 
raise any objection respecting the filing of reports by small patent holders. 
It is assumed that the above limitations as to those who must file is satisfactory. 
However, each person who filed comments continues to assert that the work- 
load necessary for determining patents in use even under the modified rules 
is still extremely burdensome. Some of the comments also raise the objection 
that the requirement of listing patents in use under the proposed rules might be 
harmful to the practice of package licensing, because an objective of such 
licensing is to include under the license a large number of patents that can be 
used without stating just which of said patents are applicable to the equipment 
licensed. 

“4. In docket 11228, notice of proposed rulemaking was released December 
8, 1954; the time for filing comments closed January 15, 1955. The rule pro- 
posed required persons filing petitions requesting a rulemaking proceeding 
proposing new or modified technical standards for transmitting or receiving 
operations for any service the Commission authorized, or any person filing 
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comments, to include a statement fully disclosing his patent interests in the 
— rds proposed. 

docket 11228 indicated the desirability of some kind of rules requiring the 
filing of patent information as to the technical standards promulgated by the 
Commission, i.e., standards that specify transmitter and indirectly receiver op. 
erations, which likely necessitate patented equipment. Some of the persons 
who filed comments believe that the language of the rules proposed was not 
sufficiently definite for providing the Commission with the necessary patent in. 
formation; others believe that the proposed rules are so extensive in their ap. 
plication that it would provide much patent information not needed. Some of 
the comments point out that the Commission should obtain the patent infor 
mation needed during the rulemaking proceeding and thus have at hand the 
most current information respecting patents at the time standards are being 
considered. Finally, none of the comments filed question the Commission’s ay- 
thority to require all patent information which it may deem necessary for 
existing or future technical standards. Substantially all the persons who filed 
comments in docket 10090 also filed comments in docket 11228. 

“6, After careful and extensive consideration of the comments filed in docket 
10090 the Commission believes that the objections to the workload which 
would result even from the rules as modified and proposed by the Commission’s 
second report and order of May 31, 1955 are meritorious. It is further believed 
that the rules proposed in docket 11228 can be dispensed with provided the 
Commission adopts rules whereby it will obtain, at least on an annual basis, all 
the necessary patent information it requires respecting its existing technical 
standards for radio services including broadcasting. The Commission promul- 
gates technical standards only as to radio and broadcast services. These stand- 
ards require at times, certain transmitter operations, some of which could be 
covered by claims obtained in patents. Receivers must respond to such trans 
missions and thus become a part of the operations required by the standards, 
The patent information necessary for the Commission’s purposes as to said 
services consists in knowledge of the patents in use for the transmitters or re 
ceivers, manufactured and sold by the person reporting for the operations re 
quired by the Commission's technical standards; related agreements, including 
license agreements, of the person reporting, and the licensing practices of said 
person, respecting the manufacture and sale and/or use of the same equipment 
by others under said patents. 

“7, The rules set forth in the appendix to this report provides the Commission 
with the patent information above. For reasons heretofore stated, particularly 
with respect to the comments filed in docket 11228, it is believed that said rules 
are free of objections. Regarding the objection made and comments filed in 
docket 10090 respecting patent package licensing, it is here noted that the 
patent numbers to be listed under the substitute rules set forth in the appendix, 
are those with which the manufacturer marks the equipment he makes and 
sells to secure the benefits of R.S. 4900; 35 U.S.C. 1946 Ed., 49. In some cases 
the manufacturer provides a statement that the patent numbers will be fur- 
nished upon request. With this in view, it is not seen how the substitute rules 
set forth in the appendix to this report could either be harmful to package 
licensing or place an objectionable burden upon the persons responding to said 
rules. 

“8, Again, referring to the comments in docket 11228, the Commission con- 
curs with the view that the information needed in rulemaking proceedings on 
technical standards can be obtained at the time the standards are being con- 
sidered. It should also be noted that due te patent overlap, in most cases the 
information required by the rules set forth in the appendix to this report will 
be sufficient for the Commission’s purposes as to new or modified standards that 
may be proposed. Accordingly, the proceedings in docket 11228 can be 
terminated. 

“9. It is ordered that the rules in docket 10090 (secs. 25.1 and 25.2 of new 
part 25 of the Commission’s rules and regulations) set forth in the appendix of 
this report be, and are hereby adopted, effective — 

“It is further ordered that the rule proceeding in docket 11228 be, and is 
hereby terminated.” 
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Proposed Rules for Docket 10090 As Corrected January 16, 1957. 


“APPENDIX 


“Part 25—Filing of patent information 


“Sec. 25.1. Definitions and instructions.—(a) A group of patents means 10 or 
more patents constituting a patent structure, i.e., each patent of said group having 
one or more claims directed to similar transmitting or receiving equipment or 
operations. 

“(b) The tables filed under (1) below should be maintained separate from the 
other filings in order that they can be made available for inspection by the public 
at the Commissions’ offices in Washington, D.C.; filings under (2), (3), and (4) 
will not be made available for inspection by the public. 

“(c) “Technical standards’ constitute the Commission’s technical requirements 
for transmitter or receiver operations promulgated for the different radio or 
TV services it authorizes including broadcast services. 

“(d@) Should the records of the party reporting not show the unexpired patents 
he owns, or has the right to sublicense, which are used in the transmitters or 
receivers he manufactures and sells—under the language ‘known or believes’ the 
Commission will permit said person to rely on one or more patent attorneys or 
engineers for such knowledge, and thus avoid the necessity of examining equip- 
ment for determining the patents used. 

“(e) Copies of agreements previously filed with the Commission may by refer- 
ence be made a part of any report filed. Where a standard form of license 
agreement is used only sample copies need be filed. 

“Sec. 25.2. Patent information to be filed and by whom.—Any carrier subject 
to the provisions of title II of the Communications Act or any radio station 
licensee, or any person who controls or is controlled by any such carrier or station 
licensee, who owns one or more groups of electrical communication unexpired 
U.S. patents, or who has the right to sublicense one or more groups of such 
patents, shall prepare and file in duplicate with the Commission, on or before 

of each year, a report verified under oath (or affirmed according to law), 

as follows : 

“(1) A table listing the technical standards of the Commission necessi- 
tating electrical transmitting or receiving operations as to which the person 
reporting owns or controls, or holds license or sublicense rights under un- 
expired U.S. patents, which he knows or believes are being used in trans- 
mitters or receivers he manufactures and sells for said operations; and said 
table also showing as to each such patent, its number, the rights of the per- 
son reporting, i.e., ownership or control, license rights or sublicense rights, 
the expiration date, and the particular part or unit of the transmitting or re- 
ceiving equipment in which the person reporting knows or believes the patent 
is used. 

“(2) A table listing the names and addresses of all persons who hold li- 
censes from the person reporting under the patents he can license listed in 
(1) above, and showing as to each licensee the transmitting or receiving 
equipment licensed, and whether said patents are licensed on an exclusive 
or nonexclusive basis, for manufacture, sale, and/or use. 

“(3) All agreements including license agreements, which the person filing 
has with persons located in the United States or in foreign countries involv- 
ing one or more of the patents listed under (1) above. 

“(4) A statement setting forth the patent licensing policy or practices of 
the person reporting respecting the patents listed under (1) above.” 


Patent adviser files memorandum for general agenda which supplements the June 
25,1956, memorandum; page 806, supra 


As stated in the introductory to this chapter, the first supplemental memoran- 
dum prepared by the patent adviser for the general agenda to be considered with 
the June 25, 1956, memorandum was set forward by the General Counsel on Au- 
gust 15, 1956. The General Counsel’s transmittal memorandum and the patent 
adviser’s supplemental memorandum are reproduced below. 


Transmittal Memorandum 


“The purpose of the attached supplemental memorandum is to simplify and 
make more understandable the patent adviser’s memorandum of June 25, 1956, 
above. It is set forward for distribution at this time, because it additionally 
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shows that the adoption of the rules proposed has a direct bearing on the Com. 
mission’s research and development program for uhf TV broadcast field an. 
nounced by its report and order of June 24, 1956, docket 11532.” 


Supplemental Memorandum 


“1. On July 19, 1956, the Commission passed over consideration of the June 25, 
1956, memorandum above for September 19, 1956, general agenda. The Chair. 
man and Commissioner Hyde each indicated the June 25 memorandum was not 
clear. This memorandum simplifies the matters presented by first naming the spe 
cific intended uses of the filings under the single set of rules proposed for docket 
10090, and secondly, through questions and answers, shows that there should be 
no objections to the promulgation of the rules, either from the standpoint of the 
Commission or the patent holders involved. In addition, the questions and an- 
swers show that the patent information required under the proposed rules con- 
stitutes an inseparable part of the research development program as to the uhf 
TV broadcast service announced by the Commission’s report and notice of June 
24, 1956, docket 11532. 

“Specific uses of patent information 


“es 


2. The intended specific uses of the patent information required under the 
proposed set of rules are as follows: 

“(1) To determine for the industry and the FCC the inventions being used 
for uhf transmitters and receivers in the TV broadcast field. 

“(2) To determine the patent situation respecting any proposals for re- 
vising or improving the Commission’s technical standards for radio services, 
including broadcasting, and particularly as to revised or improved techni- 
cal standards for TV broadcast services, which may result from the Com- 
mission’s research and development program respecting UHF TV broadcast 
service ; 

“(3) To determine the extent RCA is continuing to employ FCC technical 
Standards for patent misuse practices in the TV broadcast field; and to 
determine whether RCA or any other patent holder within the rules pro- 
posed is employing the FCC technical standards for radio services, includ- 
ing broadcasting, for new or other patent misuses than now being practiced 
by RCA.” 

Questions and answers 


“3. Questions and answers pursuant to paragraph 1 of this memorandum 
follow: 

“Question 1. Is there a valid objection to FCC legal authority to require the 
patent information annually called for by the proposed rules? 

“Answer. No. And this is admitted in the comments filed in both patent rule 
making proceedings, dockets 10090 and 11228. 

“Question 2. Is there objection on the part of the patent holders to furnish 
the information called for by the proposed rules? 

“Answer, No. In fact, the comments in docket 11228 invite the promulgation 
of the rules proposed. 

“Question 2a. Is it practical to await the need of determining a patent sit- 
uation before FCC action is taken to acquire from the patent holders the neces- 
sary information for determining said situation? 

“Answer. No. Because of patent overlap and the fact that patents expire in 
17 years, the patent situation respecting particular transmitters or receivers 
changes from time to time, and thus the only practical way is to have annual 
reports from the patent holders, such as required under the proposed rules which 
afford a continuous study of the patent situation as to a particular service field. 
Also, if information is not sought until needed, the time to get the information 
and to analyze the same precludes the use thereof for the purpose intended. 

“Question 3. Is it correct to say that the promulgation of the rules may in 
turn require the Commission to prosecute the violation of antitrust laws? 

“Answer. No. Because if such violations are found they should be referred 
to the Department of Justice for prosecution. 

“Question 4. Would furnishing the patent information required annually by 
the proposed rules be an expensive work load to the patent holders involved? 

“Answer. No. The information required to be furnished annually by the 
rules constitutes less than that which has been furnished by RCA and the Bell 
System companies semiannually since 1942, except as to patents in use which 
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in turn is nothing more than the information needed by the patent holders to 
mark the equipment they manufacture and sell under R.S. 4900, i.e., the numbers 
of the patents and the parts or units in which used. 

“Question 5. Is a patent misuse essentially a violation of the antitrust laws? 

“Answer. No. Because the degree of lessening competition or restraint of 
trade of a patent misuse may not be sufficient to constitute a violation of one 
or more of the antitrust laws. 

“Question 6. Are all patent misuses contrary to public interest and unlawful? 

“Answer. Yes. Under the doctrine of patent misuse as developed by U.S. 
Supreme Court decisions beginning in 1942, all patent misuses are contrary to 
public interest and unlawful even if they do not constitute a violation of one 
or more antitrust laws. 

“Question 7. Is it an FCC regulatory duty or function to stop patent misuses 
if practiced by a.licensee or applicant in connection with technical standards for 
radio services including broadcasting? 

“Answer. Yes. And definitely so under the U.S. Supreme Court decision in 
the so-called chain rules case (341 U.S. 214). 

“Question 8. How would the FCC proceed to stop a patent misuse practiced 
by a station licensee or applicant and based on its technical standards for one 
or more services? 

“Answer. By exercising its regulatory duty to challenge the qualifications of 
the licensee or applicant to serve public interest under the authority of the U.S. 
Supreme Court decision, supra. 

“Question 9. Is it necessary to know the patents in use for determining whether 
patent misuses are being practiced in connection with the FCC technical standards 
for a particular service? 

“Answer. Yes. In fact, it is as necessary to know the patents in use as it is 
to have knowledge of related patent agreements, including licensing agreements. 
Only the patent holders who manufacture and sell transmitters or receivers 
required under the FCC standards can supply such information, and only the 
FCC is in a position to obtain and properly utilize the same. 

“Question 10. Is it correct to say that the FCC patent work would not be crip- 
pled by nonadoption of the proposed rules and regulations? 

“Answer. No. The Commission’s patent work would not only be crippled, but 
rendered ineffective, because without knowledge of the patents in use no final 
determinations can be made as to the patent situation in any particular instance 
respecting the transmitters or receivers required by operations called for by FCC 
technical standards for any particular radio service including broadcasting. 

“Question 11. Is the 1956 consent decree respecting Bell System patents based 
on patent misuses of the Bell System companies? 

“Answer. Yes; the consent decree is based on both the violation of the anti- 
trust laws and patent misuses. The patent misuses were revealed by the FCC’s 
1989 report to Congress on its investigation of the television industry. 
consent decree follow the usual court penalties for patent misuses? 

“Answer. Major Bell System patent misuses were (1) monopolization of the 
manufacture and sale of equipment for the Bell System telephone operating 
companies; (2) elimination of the establishment of competitive prices for such 
equipment; and (3) suppression of improvements and developments in the art 
of telephony. 

“Question 13. Do the penalties as to patents set forth in the 1956 Bell System 
consent decree follow the usual court penalties for patent misuses? 

“Answer. Yes; about 8,600 Bell System patents are made subject to com- 
pulsory licensing without royalties, and the remainder subject to compulsory 
licensing at reasonable royalties. These are penalties administered by the courts 
where patent misuses constituting antitrust violations are found. Such penal- 
ties are held in effect until competition destroyed by the patent misuses is 
restored. 

“Question 14. Does the 1956 consent decree as to Bell System patents aggravate 
the situation as to RCA patent misuses which employ FCC TV broadcast technical 
standards as a means for supporting said misuses? 

“Answer. Yes; because RCA is utilizing Bell System patents which are now 
free of royalty under the Bell System consent decree for perpetuating its patent 
structure at least until 1960 for supporting said patent misuses. 

“Question 15. What are the major RCA patent misuses practiced in connec- 
tion with the FCC technical standards for TV broadcast services? 
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“Answer. The RCA major patent misuses are: (1) Control of industry recom- 
mendations respecting technical standards for TV broadcast stations; (2) contro] 
of TV receivers manufactured and sold to the public; and (3) causing others to 
abandon fundamental research in the TV broadcast field to RCA. 

“Question 16. Did the FCC reveal the RCA patent misuses being practiced in 
connection with its technical standards for TV broadcast stations? 

“Answer. Yes, the misuses were revealed by the TV patent investigation con- 
ducted by FCC in connection with the rulemaking proceedings on the CBS field 
sequential color system Docket 8736, et al. 

“Question 17. Could the FCC expedite the matter of stopping RCA’s patent 
misuses employing Bell System patents under nonroyalty court order in connee- 
tion with its technical standards for TV broadcast stations? 

“Answer. Yes, the Commission could initiate proceedings now to disqualify 
RCA-NBC as licensees or applicants of TV broadcast stations, unless the patent 
misuses are discontinued. 

“Question 18. Could the 1956 consent decree respecting Bell System patents 
subject to compulsory licensing without royalties be employed by FCC for restor- 
ing competition in patent licensing respecting transmitters or receivers for TV 
broadcast stations (UHF or VHF) according to its technical standards? 

“Answer. Yes, by adopting the proposed single set of rules for dockets 10090 
and 11228, the Commission could determine the inventions now being used for 
transmitters or receivers in the TV broadcast field and then propose to the Bell 
Laboratories the problem of research and development for raising the service 
level of UHF TV broadcast stations and making available to manufacturers its 
8,600 nonroyalty patents, and its other patents including those it may obtain on 
the UHF station developments, at reasonable royalties. This would place the 
Bell System companies in a position to compete with RCA in the field of licensing 
others to manufacture and sell TV broadcast transmitters or receivers.” 


Second supplemental memorandum to be considered with the June 25, 1956, 
memorandum 


As noted in the introductory to this chapter this supplement simplified the 
presentation of the matters covered by the June 25, 1956, memorandum and the 
first supplement thereto; it was forwarded November 2, 1956, for the November 
8, 1956, agenda (mimeo 37914). The General Counsel’s forwarding memorandum, 
and the supplemental memorandum are reproduced below. 


“Forwarding Memorandum 


“1. For the Commission’s convenience the attached briefs, the combined report 
and order, and the rule proposal of the June 25, 1956, memorandum above, as 
follows: 

(1) What is the proposal? 

**(2) How the proposal differs from that considered November 30, 1955, 
when the Commission voted to terminate both proceedings. 

“(3) Are there objections to the promulgation of the single set of rules 
proposed for docket 10090? 

“(4) How are the rules proposed related to the Commission’s research 
program for UHF broadcast service? 


“Second Supplemental Memorandum 


“What is the proposal? 
“1. The proposal is a combined report and order of both proceedings above and 
the promulgation of a set of rules for docket 10090. The rules are supported by 
the comments filed in both proceedings. The objections of the patent holders in 
10090 centered about the extensive workload for filing annual reports under the 
rules. The rules covered patents in use and related agreements in the com- 
munication carrier fields, the broadcasting services, and the safety and special 
services. The proposed rules for docket 10090 escape the aforesaid objections by 
limiting the patent reports to the patents in use and the related agreements re- 
specting only the transmitters and receivers manufactured and sold by the 
patent holders for the broadcast and the safety and special services, for which 
the Commission has promulgated technical standards. In 11228 the proposed 
rules called for information respecting patents relating to technical standards 
to be filed at the time standards are proposed by both the proponents and those 
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who file comments. The set of rules now proposed for 10090 removes the need 
for the patent information called for in 11228. In 11228 the comments invite 
the promulgation of rules which will give the Commission all the patent infor- 
mation it needs for the promulgation of technical standards for all radio and 
proadcast services. The same persons filed comments in both proceedings. 
Thus, the rule now proposed for 10090 are supported by the comments in both 
proceedings. Therefore, the reason for the combined report and order and the 
single set of rules; the proposed report sets forth these same facts. 


“How does the present proposal differ from that considered November 30, 1955 
when the Commission voted to terminate both proceedings? 


“2 The 1955 proposal like the present, comprised a combined report and 
order, but there was a set of rules for each docket. Further study showed 
the overlap which would exist as to the information filed under the two sets of 
rules. It was found that slight changes in the set of rules for 10090 eliminated 
the need of rules in 11228, provided, of course, that in any rulemaking proceed- 
ing on technical standards patent information could be obtained from the 
parties to the proceeding if needed to supplement or complete the information 
furnished annually under the proposed rules for docket 10090. 


“Are there objections to the promulgation of the single set of rules proposed 
for docket 10090? 


“8. For the reasons pointed out in paragraph 1 above, there appears to be 
no objections to the proposed rules on the part of the patent holders who have 
filed comments in either proceeding. The set of rules proposed also clear the 
dissents made by Commissioners in docket 10090, insofar as requiring excess 
records or data, and insofar as the Commission is not adequately staffed to 
utilize the information filed. 

“4. The information required by the proposed set of rules for 10090 is con- 
siderably less than required by FCC letter directives used since 1942 insofar 
as concerns agreements and licensing information because, said letter directives 
go to all patents owned or controlled by the company reporting. The proposed 
rules, require the listing of patents in use as to transmitters and receivers em- 
ployed for the operations required by the Commission’s technical standards for 
radio and broadcast services. No information is required as to patents in use 
under the latter directives. Such information is necessary for determining 
any given situation. The information as to patents used required by 
the proposed rules is nothing more than each manufacturer places on the equip- 
ment he manufactures and sells, pursuant to Revised Statute 4900. Some of 
the manufacturers, in lieu of numbers of the patents used, employ a printed 
notice stating that the numbers of the patents will be furnished upon request. 
Thus, this further requirement in the proposed rules as to patents in use is 
asking for only informaiton which the manufacturers offer to furnish. 

“5. Under section 4a of the Administrative Procedure Act, the 1942 directive 
letters for semiannual patent reports should be in the form of rules. For the 
FCC 1948-50 TV patent investigation, docket 8736, et al., the information called 
for by the rules proposed for docket 10090 on an annual basis was obtained 
through letter requests. It took from June 1948 to June 1949 to obtain the 
information. This was further supplemented by requests upon the patent 
holders who participated in the rulemaking proceedings for color transmissions 
of TV broadcast stations. Final reports upon the patent situation could not 
be furnished until 2 months after the Commission adopted the standards in- 
volved. Thus, it is not practical to obtain all patent information needed for a 
particular proceeding for new or improved technical standards for TV broad- 
cast service at the time of the proceeding. 


“How are the rules proposed inseparably tied to the Commission’s research 
program for UHF broadcast service? 


“6. The first reports filed by the patent holders under the proposed rules for 
10090 would show the inventions in use in the transmitters and receivers for 
UHF and VHF broadcast services pursuant to the FCC technical standards. 
This would constitute the invention bases of television broadcasting. These 
inventions would be fully described by a few hundred patents out of many thou- 
sands of related patented inventions in the TV broadcast art. 
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“7. Due to the TV transmitter and receiver investments, changes for improy- 
ing technical operations must be based on the operations called for by present 
standards. Some responses to the current UHF research program state that it 
is the hope of broadcasters that technical improvements are forthcoming which 
will enable UHF and VHF stations to operate together for serving the same 
area. If such improvements are to be had, they must be based upon the opera- 
tions called for by the present technical standards for black and white or color 
transmissions for either UHF or VHF transmissions. Thus, the reason that 
any research program designed to improve technical operations of TV broad- 
easting so that UHF and VHF stations can serve the same area, there is a 
definite need for knowledge of the invention bases upon which the present opera- 
tions of UHF and VHF broadcast services are based. 

“8. The 1956 consent decree as to Bell System patents made available royalty- 
free licenses under 8,600 Bell System patents, many of which are a part of the 
invention bases of present TV broadcast transmitters and receivers. Promulga- 
tion of the single set of rules proposed for docket 10090 would reveal these Bell 
System patents in use for TV broadcasting. The 8,600 royalty-free patents in- 
clude the basis patents on the transistor which is usurping the uses of the elec- 
tron tube in equipment for radio-TV broadcasting. 

“Y. FCC alone is in a position to properly draft and promulgate rules such 
as proposed for docket 10090. But few of all the inventions being used for 
UHF and VHF transmitters and receivers are known to any one manufacturer, 
Promulgation of the rules proposed would supply this information to all inter- 
ested persons. 

“10. The Small Business Administration is trying to put Bell System royalty 
free patents into use. Through the help of the Bell System companies the Ad- 
ministration has provided each of its field offices with complete information as 
to all Bell System patents under which licenses can be obtained, the related 
Patent Office classifications of said patents, and assistance guides for locating 
patents on the many different subjects covered. Such helpful aids were released 
to the field offices in April 1956. The promulgation of the rules proposed for 
docket 10090 would furnish information to all manufacturers, and all research 
workers interested in the technical operations of TV broadcasting which would 
far outpass in value the services being rendered by the Small Business Adminis- 
tration in connection with Bell System patents. 

“11. If improvements to the transmitter and receiver operations of TV broad- 
casting result from the current UHF research program, it follows that there 
may be necessary changes in present technical standards. The filings under 
the proposed rules would provide the patent information whereby the new or 
improved standards could be checked to avoid requiring operations upon which 
patent claims read, provided such can be done without departure from the 
Commission’s policy to adopt the best standards for the service concerned. If 
such check is made, it can be expected from patent studies heretofore made, 
that the standards promulgated can be relieved of any operations which tie 
transmitters and receivers down to patented systems controlled by the one com- 
pany (RCA) which is the situation now respecting color or black and white 
transmissions, for either UHF or VHF service. If the Commission’s standards 
are free of patent control, such as just stated, it follows that there will be open 
to competitive invention the matter of improving the transmitter and receiver 
operations of TV broadcast stations. Such competition does not exist today in 
basic research, because adequte returns cannot be obtained on inventions other 
than those that fit RCA’s patent licensing structure. 

“12. There are other uses for the filings which would result from the pro- 
posed set of rules for docket 10090; namely, detection of antitrust violations on 
the part of the patent holders, or patent misuses. The Commission’s 1948-50 
TV broadcast patent investigation revealed all necessary facts concerning these 
matters and nothing new would be expected. Moreover, such matters are only 
incidental to the purposes of the proposed rules and need not be considered 
until facts supporting same are found. In brief, the real purpose of the rules 
is to keep open a field for competitive invention as to technical operations re- 
quired under FCC standards for radio services including broadcasting. AS 
shown above, promulgation of the rules would not only permit this, but also 
provide incentives for new research workers, because the Bell System non- 
royalty patents in use, including the basic transistor patents, would be open 
to them upon which they can solidly build without tying their inventions to the 
RCA TV broadcast patent structure.” 
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part 6. Court ACTIONS RESPECTING BELL SYSTEM AND THE RCA PATENT MIs- 
uses; AND SpeciFIc RCA Patent Misuse INJURY TO PUBLIC INTEREST AND 
PATENT HOLDERS 


CHAPTER I. THE GOVERN MENT’S 1949 ANTITRUST SUIT AGAINST THE BELL SYSTEM 
PATENT HOLDING COMPANIES RESPECTING MONOPOLISTIC PATENT PRACTICES AND 
PATENT MISUSES—-AND THE 1956 CONSENT DECREE 


Introductory 

The details of the Bell System patent monopoly and practices upon which 
the 1949 antitrust complaint against the A.T. & T. and W.E. Co., Inc., was 
mostly predicated are set forth in earlier pages of this compilation, namely, 
chapter 1 of part I, which deals with the FCC’s investigation of the telephone 
industry pursuant to Public Resolution No. 8, 74th Congress. The patent misuse 
practices of the Bell System companies as charged in the Government’s 1949 
complaint and supported by facts revealed in the FCC’s report to Congress on 
its investigation of the telephone industry, as well as the purposes of the 1956 
consent decree, and the public interest benefits thereof, are dealt with in this 
chapter. 

Background of the 1949 antitrust suit against the Bell System patent-holding 
companies 

Chapter I of part 1 details the policies and practices of the Bell System patent- 
holding companies for providing and maintaining a patent structure capable of 
supporting patent misuses in the telephone field (pp. 1-6). More specifically, 
the practices and policies were revealed to Congress by the 1939 FCC report on 
its investigation of the telephone industry which report proposed remedial 
legislation for the misuses; i.e., a form of compulsory licensing enforceable by 
the FCC (pp. 6-9). 

Chapter I of part 3 discloses (pp. 33-36) the early moves of Congress to curb 
Bell System controls; i.e., through provisions in the 1934 Communications Act. 
The same chapter of part 3 (p. 58) includes the directive letters initiated in 1942 
requiring semiannual patent reports from the Bell System patent-holding com- 
panies for keeping FCC informed respecting the patent practices and policies of 
said companies. Finally, the situation as to the Bell System patent structure; 
the policies and practices of the Bell System patent-holding companies as of 
March 10, 1950, are summarized in chapter 5 of part 5 of this compilation on 
pages 175-178—March 10, 1950, being subsequent to the filing of the Govern- 
ment’s 1949 antitrust suit against A.T. & T. and W.E. Co., Inc. from which 
the 1956 consent decree resulted. 


Patent misuses alleged in Government’s 1949 antitrust suit against A.T. & T. 
and W.R. Co., Inc. 

On May 2, 1956, the patent adviser sent forward a memorandum to the General 
Counsel (Baker) analyzing “FCC staff reports, related Commission records and 
actions, and investigations of the Senate Subcommittee on Patents respecting 
the American patent system pursuant to Senate Resolution No. 92, 84th Congress, 
2d session, concerning (1) the matter of FCC promulgating a patent rule in 
docket 10090 requiring information on an annual basis from all patent holders 
within the FCC’s jurisdiction for detecting patent misuses being practiced 
through the technical standards it promulgates for radio-TV services including 
broadcasting; and (2) use of patent information obtained under such a rule.” 
Under “Patent misuses of Bell System companies versus the individual inventor 
and public interest” the memorandum sets forth the following: 

“17. The patent misuses of the Bell System companies are treated first be- 
Cause they afforded RCA a pattern which it could observe in actual practice, 
and because the Bell System patent structure afforded RCA rights (expiring 
1961) under the so-called cross-licensing agreements between the telephone group 
and the radio group, which made its patent misuses possible. 

“18. Patent misuses are not defined by statute; they rest wholly upon a 
matter of judicial law. When alleged in antitrust cases they are associated 
with charges of monopoly through restraint of trade or competition. (See 
Court of Appeals decision in Kobe, Inc. v. Dempsey Pump Co., 198 F. (2d) 416, 





“@A patent misuse is not necessarily a violation of the antitrust laws (see 1955 report 
of Attorney General’s Committee on Antitrust Laws at p. 254).” 
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622-27 and Supreme Court decisions cited; certiorari denied, 73 Supreme Court 
Reports 46.) * 

“19. In his 1943 book on ‘Patent Property and the Antimonopoly Laws,’ at 
page 64, Otto Raymond Barnett, former president of the American Patent Law 
Association, and former lecturer on the law of patents at the Law School of 
Northwestern University, relying on the 1902 decision of the Supreme Court 
in the case of Bement v. National Harrow Company (186 U.S. 70) offers as a 
guide, for determining when ‘patent practices’ violate the antitrust laws, the 
following: 

“*So long as any “patent practices’ by the patent owner are only legitimate 
limitations imposed upon the activities of others within the patent domain, 
so long as they do not restrict competition beyond the restrictions inherent in 
the patent grant, so long as they create no monopoly beyond the monopoly 
secured by the patent, the patentee’s agreements, understandings, or practices 
do not violate the antitrust laws.’ 

“20. The patent misuse practices below charged in the Government's anti- 
trust complaint against W.B. Co., Inc. (Western) and the A.T. & T. Co, 
upon which the 1956 consent decree is based, follow the particular monopoly 
charged with which they are associated. [In each case the force and/or effect 
of the Bell System patent structure is used for establishing a monopoly. ] 

“*T. That the defendants agreed to protect the Bell System’s plant invest- 
ment and its position in the field of wire communications from competition 
offered by alternative methods of communication ; 

“*(1) by maintaining an aggressive program of technical development, sci- 
entific research and patent control in all branches of the communications field 
including media not related to wire telephone ; 

“*(2) by refusing to authorize the manufacture and sale outside the Bell 
System of telephones, telephone apparatus and equipment under patents con- 
trolled by them, and by refusing to allow persons outside the Bell System 
to use alternative patents and methods of operation owned or controlled by, 
but not being used by, the Bell System ; 

“*(3) by refusing to make available to the telegraph industry the basic 
patents on the vacuum tube which are essential to enable telegraphy to compete 
efficiently with telephony. P. 23.) 

“‘IIl. That the defendants agreed to exercise the power inherent in their 
unified control of the research and development, the manufacture and the op- 
eration of telephones, telephone apparatus and equipment so as to produce 
monopoly profits for A.T. & T.; 

“*(3) by suppressing improvements and developments in the art of telephony, 
and improved types of telephones, telephone apparatus and equipment. (Pp. 
24-25.) 

“*TTT. That the defendants agreed to discriminate in price between different 
purchases and substantially lessen competition in the manufacture and sale of 
telephones, telephone apparatus, and equipment; 

“*(2) by charging Western a licensee fee for equipment manufactured under 
A. T. & T. controlled patents and sold to Bell operating companies, and the Long 
Lines Department of A. T. & T.; 

“*(3) by allowing Western to manufacture for sale outside the Bell System 
without charge under A.T. & T. controlled patents, and refusing such terms to 
independent manufacturers and distributors of telephones, telephone apparatus 
and equipment (pp. 25 and 26). 

“21. The 1949 complaint pointed out (p. 27) that the A. T. & T. program of 
patent acquisition has succeeded to the extent that there is not a feature of 
telephone development that is not represented by some patents owned or con- 
trolled by the Bell System and that through a policy of taking out all possible 
minor improvement patents, A. T. & T. and Western have extended the control of 
the business conferred by their patents far beyond the time of the expiration of 
the basic patents. On page 32 the complaint stated ‘A.T. & T. has maintained 
Western as an exclusive manufacturer for the Bell System by not exercising 
its right to manufacture under Western’s outstanding and future patents and 
by prescribing specifications for the equipment to be used by its licensees 


“Tt Practices of the Bell System companies and RCA are similar to those connected with 
the patent misuse in this case.” 


‘8 The complaint was filed Jan. 14, 1949, in the District Court for New Jersey, civil 
action 17-49.” 
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which only Western could meet.’ Under ‘Effects of Conspiracy’ on page 65 the 
complaint alleged that ‘The defendant’s monopoly of development, manufacture 
and sales market of telephones, telephone apparatus and equipment has been so 
used as to delay and retard the introduction of improvements in the art of 
telephony which would have made telephone service more efficient and less 
costly to the subscribers.’ 

“92. The bases for the above practices of patent misuses and associated mo- 
nopolies, changed in the Government’s 1949 antitrust complaint against Western 
and A. T. & T., are summarized on pages 583 and 584 of the FCC report to 
Congress on its investigation of the telephone industry, House Document No. 
340, 76th Congress, Ist session. Both the complaint and the FCC report cite the 
equipment to which specific patent misuses were directed in connection with one 
or more of the monopolies charged in the complaint—the same appearing on pages 
50-62 of the complaint, and on pages 252-282 of the chapter on ‘Engineering and 
Standardization’ of the FCC report. 

“93. At this point it should be noted that the Bell Laboratories Record for 
February 1949 carried an article by Mr. Keith A. McHugh, vice president of 
A.T. & T. on Bell System patents and patent licensing which included the state- 
ment that ‘It is the Bell System’s policy to make available upon reasonable terms 
to all who desire them, nonexclusive licenses under its patents for any use.’ 
The same article was later sent to the Patent Office for its Register of Patent 
Licensing, and thereafter, the Bell companies provided for said Register number 
lists of Bell System patents available for licensing which were 9,000 or more. 

“94. Through correspondence with the A.T. & T., the FCC learned that the new 
licensing policy would not remove earlier licensing limitations as to use, manu- 
facture or sale, under Bell System patents unless licensees would pay additional 
royalties; and that the agreements dividing control of Bell System patents 
between Western and A.T. & T. would remain the same. It was also ascertained 
that under the new policy no sublicensing rights under Bell System patents 
would be granted, and secondly, that licenses for the manufacture and sale of 
communications equipment to any telephone company, including Bell companies 
were available on reasonable terms. The facts were reported to the Commission 
by staff memorandum dated March 20, 1950 (mimeo 48930). 

“25. Over the years subsequent to 1949, the semiannual patent reports of the 
Bell System companies to FCC showed an increase in licenses issued under pat- 
ents covering diver devices for radio and sound, but there was no appreciable 
increase in licenses for the manufacture and sale of equipment in the telephone 
fields for private or public service, including the matter of manufacture and sale 
of equipment to the Bell System telephone operating companies. 

“26. The purpose of paragraphs 23 to 25 above is to show that even though 
the Bell System companies, immediately after the Government filed its antitrust 
suit in 1949, greatly relaxed their patent licensing policy, it can be said that 
the 1956 consent decree was needed for licenses and know-how under Bell 
System patents before small manufacturers are willing to make use of same.” 


Patent adviser analyzes court's 1956 consent judgment or decree as to Bell Sys- 
tem patents 


On February 2, 1956, the patent adviser sent forward to the General Counsel 
for information of the Commission, his analysis of matters pertaining to com- 
pulsory and royalty-free licenses under Bell System patents pursuant to court’s 
consent judgment of January 24, 1956, in the Government’s antitrust complaint 
against A.T. & T. and Western Electric Co., Inc. (Civil Action No. 17-49, U.S. Dis- 
trict Court for New Jersey). The memorandum includes an annex as a reference 
which inter alia explains with more particularity just which Bell System patents 
are subject to compulsory licensing at reasonable royalties, as distinguished 
from those which are subject to royalty-free licenses under the consent judg- 
ment or decree, and the principal limitations and requirements for obtaining 
and holding such licenses. The memorandum and annex were distributed to the 
Commission members and staff on February 8, 1956, mimeo 28215. The trans- 
mittal memorandum of the General Counsel, and parts of the memorandum and 
annex insofar as directly relating to the effects of the consent decree as to Bell 
System companies are reproduced below. 


Transmittal Memorandum 


“1. Attached for your information is a memorandum from the patent adviser 
to the General Counsel on the above matters. It explains what Bell System 
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patents are subject to compulsory licenses and those subject to royalty-free 
licenses under the January 24, 1956, consent judgment or decree above; it ex. 
plains RCA’s rights under the Bell System’s patents subject to such licenses 
obtained under the 1932 cross-licensing agreements between the telephone group 
(A.T. & T. and Western Electric Co., Inc.) and the radio group (GE, RCA, ang 
Westinghouse) ; it explains what RCA has done with said patent rights; and 
finally, it also discusses various lines of action the Commission might follow 
with respect to challenging the qualifications of RCA and NBC as broadcast 
licensees. 

“2. In the near future, the General Counsel contemplates submitting a memo. 
randum to the Commission suggesting policies the Commission might wish to 
follow in this area where the Commission, the Department of Justice, and others 
may have concurrent jurisdiction but in view of the need for the Commission to 
examine the material contained in the attached memorandum with particular 
respect to the consent decrees recently entered into by the Department of Justice 
this information memorandum is not being deferred until the policy memoran. 
dum ean be prepared.” 


Memorandum of February 2, 1956 
Preliminary 


“1. This memorandum generalizes the matters set forth in the reference annex 
herewith, and continues as to RCA’s use of its patent rights under the so-called 
cross-licensing agreements between the telephone group and the radio group and 
related steps of Congress, the FRC and the FCO, the Department of Justice, and 
the courts; and lastly FCC’s delayed action for challenging the qualifications of 
RCA and NBC as broadcast licensees.” 


“Licensing requirements as to Bell system patents under the January 24, 1956, 
consent decree 


“2. The decree divides the Bell System patents into two groups: (1) patents 
under which royalty-free licenses may be obtained; and (2) other existing and 
future patents which are subject to compulsory licensing at reasonable royal- 
ties. The patents under which royalty-free licenses can be obtained (estimated 
8,600), are those patents within the 1932 cross-licensing agreement B—2 between 
the Bell companies (A. T. & T., W. E. Co., Inc.), and GE, and supplementary and 
extension agreements thereof which included RCA and Westinghouse. The 
B-2 agreement was pursuant to a 1932 consent decree resulting from the Goy- 
ernment’s antitrust suit filed in 1980 against the Telephone group (A. T. & T. 
and W. E. Co., Inc.) and the Radio group (GE, RCA, Westinghouse and others); 
it expired December 31, 1954. 

“3. The Government’s 1930 antitrust complaint was based on the exclusive 
licensing provisions of the 1919-26 cross-licensing agreements between the tele 
phone group and the radio group; all the patent licenses granted by agreement 
B-2 and supplements and extensions thereof, were on a nonexclusive basis, irre 
spective of whether they only exchanged licenses between the parties, or con- 
veyed the right to sublicense patents and retain royalties. 

“4. The instant consent decree specifically excludes the patents of the Tele 
typesetter Corp. from royalty-free licenses. The royalty-free licenses cover all 
unexpired Bell System patents within the expired agreement B-2 that had 
issued up to the effective date of the decree, namely, January 24, 1956. Persons 
who use any one or more of the royalty-free patents without a license can be 
prosecuted for infringement. Present licensees under the royalty-free patents 
may now procure new licensees. 

“5. We now come to the Bell System patents subject to compulsory licenses 
at reasonable royalties. Such licenses can be obtained for all purposes and for 
any period of time. This group includes existing and future Bell System patents 
not within those defined above under which royalty-free licenses can be obtained. 
Under the decree the Bell System companies must now have court approval for 
the outright purchase of patents. This is not true respecting patents derived 
from research. To decree sets forth a number of provisions respecting condi- 
tions under which compulsory licenses or royalty-free licenses can be obtained, 
and how they are retained. There are also a number of provisions as to how 
court determinations may be had when the parties cannot agree. 
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“FCC background as to both the compulsory- and royalty-free licenses required 
by the January 24, 1956, decree 


“6. The placing of the Bell System existing and future patents under compul- 
sory licensing (except patents within agreement B-—2), is the equivalent of the 
remedial compulsory patent licensing legislation requested by this Commission 
in its report to Congress on the 1935-89 investigation of the telephone industry 
pursuant to public resolution No. 8, 74th Congress,’ except that with the legisla- 
tion recommended the matter of supervision of the issuance of such licenses 
was placed in the Commission, while under the instant court decree the super- 
vision is given to the Department of Justice, and where the parties cannot agree, 
the matter is for the court’s determination. The antitrust complaint against 
A.T. & T. and W.E. Co., Inc., upon which the instant decree is based, alleged the 
same practices of the Bell System companies whereby there resulted the non- 
usage or Suppression of patents, and the misuse of patents, as set forth in the 
Jommission's report to Congress on the telephone investigation. Also, as in the 
Commission’s report, the complaint was particularly directed to the fact that 
the Bell System companies, through their patent structure and practices, monop- 
olized the manufacture and sale of all equipment for substantially 90 percent of 
the telephone business in the United States, and that under these conditions it 
was impossible to secure competitive prices upon equipment sold to the Bell 
System telephone operating companies. 

“7, Compulsory licenses and royalty-free licenses are remedies to restore 
effective competition where antitrust violation is found. In other words, where 
there is a misuse of patents destroying competition, such remedies can be em- 
ployed for restoring competition, Hartford Empire Co. v. U. 8. (328 U.S. 415 
(1945) ); clarified in 324 U.S. 570 and U. 8S. v. National Lead Co. (332 U.S., 
319 (1947)). Shearing the Bell System companies of any discretion in the 
patent licenses issued, and also in such matters as the outright purchase of 
patents, the final determination of the royalties to be paid under licenses issued, 
and a host of other supervisory functions, constitute further means for the 
restoration of competition. 

“8. The Commission’s report to Congress on the telephone industry did not 
make recommendations specific to the patents covered by the cross-licensing 
agreements between the telephone group and the radio group. However, the 
1930 antitrust suit and said agreements were considered. The report stated 
that the agreements ‘did not represent a free exchange of licenses between 
the companies concerned’ in that the chosen fields of each of the companies 
were kept intact (p. 584). In other words, under these 1932 agreements, the 
companies concerned, could control the manufacture and sale of equipment 
covered by the patents involved, whether the manufacture was by the com- 
panies themselves, or by persons licensed by them, to substantially the same 
extent as was true with the earlier cross-licensing agreements which provided 
exclusive licenses instead of nonexclusive.” 


ANNBPX 


“Bell System patents under consent decree of January 24, 1956, in Government’s 
antitrust complaint against A.T. & T. and W.E. Co., Inc., filed January 14, 
1949, (civil action No, 17-49, U.S. District Court for New Jersey) 


“1. The consent decree above places the following licensing requirements upon 
Bell System patents: 

“(a) Patents subject to compulsory licensing—All the Bell System U.S. 
patents, present and future (except about 8,600 existing patents under which 
loyalty-free nonexclusive licenses can be obtained), become subject to compulsory 
licensing for all purposes and for any period of time at reasonable and non- 
discriminatory royalties to be fixed by the court if parties cannot agree. A 
condition of these compulsory licenses is that reciprocal licenses be granted by 
the licensees under their respective patents, for common carrier communication 
services, when desired by the Bell companies. Such licenses are also available 


“9 See pp. 583 and 584 of a chapter on summary and findings of the Commission’s report 
to Congress (H. Doc. 34, 76th Cong., Ist sess.). For specific legislation recommended, see 
p. 601 of said reeport, 8th item. RCA’s patents, useful for common carrier communication 
services, were within this recommended compulsory licensing legislation, i.e., it covered 
patents held by any person engaged in interstate communication service to the public and 
useful for such service.” 
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to GE, RCA, and Westinghouse, named coconspirators and the Government’s 
antitrust suit against A.T. & T. and W.E. Co., Inc. Licenses shall not extend 
to patents on inventions made more than 5 years after date of license. How- 
ever, licenses are for the unexpired term of the patents under which they are 
granted. 

“(b) The 8,600 patents under which royalty-free licenses can be obtained. 
All existing Bell System patents (estimated at 8,600) which are within the 
B-2 cross-licensing agreement of 1932 and extension and supplements thereof, 
between the telephone group (A.T. & T. and W.E. Co., Inc.) and the radio 
group (GE, RCA, and Westinghouse), are now required to be licensed royalty- 
free to all applicants for any purpose and over any period of time. These 
cross-licensing agreements expired December 31, 1954; the royalty-free patents 
include those issued up to date of decree. The members of the radio group 
each retains the licensing rights it still holds under the 8,600 patents, as a 
result of the expired cross-licensing agreements. These include certain sub- 
licensing rights in RCA under Bell System broadcast patents. 

“(c) Other patent provisions of decree.—Persons using Bell System patents 
without license are subject to suit for infringement damages. There are a 
number of provisions as to payment of royalties, the matter of securing licenses 
and holding same, terms of the licenses, and appeals that may be made to the 
court in connection with these provisions. There are also provisions for exist- 
ing Bell System patent license, i.e., how to obtain the benefit of royalty-free 
licenses. Patents of the Teletypesetter Corp. are not subject to royalty-free li- 
censes. Licensees can grant sublicenses only to their respective associates. In 
granting patent rights the Bell System companies are required to furnish at 
reasonable charges the technical know-how to U.S. resident licensees not con- 
trolled by foreign interests for the most efficient use of the devices covered by the 
patents licensed. There are provisions placing restrictions on use of the know- 
how furnished. Licensees of future Bell System patents may surrender their 
rights to any specific patent or patents and renegotiate the royalty rates of new 
licenses with right to obtain court determination if agreement cannot be reached, 
The parties receiving royalty-free licenses may upon request, have immunity 
under Bell System foreign patents. The Bell System companies are required 
to furnish a list, upon request of any person, of all their unexpired U.S. patents 
as of January 1 of the year requested. A.T. & T. cannot charge W.E. Co., Ine, 
patent royalties on sales to Bell telephone operating companies. The Bell com- 
panies are prohibited from acquiring other than nonexclusive licenses; they are 
also prohibited from buying patents outright without court approval. Finally, 
the defendants are restrained from (1) issuing exclusive patent licenses; and 
(2) granting one party the right to sue for patent infringement of the patents 
of another party. Also, the defendants are prohibited from enforcing restrie- 
tions or conditions in any patent license which limits sales to designated cus- 
tomers, or which limits the price at which licensed equipment may be sold. 
Moreover, the Bell System companies cannot dispose of patent rights which 
would deprive them of issuing the licenses provided by the decree, unless court 
approval is obtained; nor, can said companies grant or receive the right to grant 
sublicenses except to associate companies. 


“Compulsory licensing provisions of 1956 consent decree equivalent to legisla- 
tion requested by FCC in its 1939 report to Congress on investigation of the 
telephone industry pursuant to Public Resolution No. 8, 74th Congress 


“2. The above report to Congress (H. Doc. 340, 76th Cong., 1st sess.), showed 
that the Bell System companies continuously hold a large number of unused 
patents which constituted a form of patent suppression; that such nonused 
patents had resulted from practices to maintain a complete occupation of the 
telephone field, both as to services and as to the manufacture of equipment 
therefor; that the Bell System patent structure and related practices of the 
Bell companies, placed in WE. Co., Inc., the right to manufacture and sell all 
equipment for substantially 90 percent of the telephone business in the United 
States; that this ‘manufacture and sale of equipment may be repugnant to the 
spirit of the antitrust laws of the United States’; that the manufacture monopoly 
eliminated any possibility of the Bell telephone operating companies obtaining 
equipment covered by Bell System patents on a competitive bidding basis, and 
that it was impossible to secure ‘significant comparative prices upon equipment 
included in the rate base underlying 90 percent of the telephone business in the 
United States’ (see pp. 583-584 of report). 
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“8 Respecting the patent holdings of any company engaged in interstate 
common carrier communication service to the public, the Commission’s report 
to Congress above recommended a form of patent compulsory licensing as 
follows : ; 

“‘In the event of the refusal of any common-carrier utility engaged in inter- 
state communications to license others upon reasonable terms under any patents 
obtained in connection with communication service to the general public as a 
common-carrier utility, the Commission should be empowered, upon the applica- 
tion of parties so refused, to order the issuance of such license; be detrimental 
to the communication service rendered by the utility holding such patents and 


, Ws 


not detrimental to technical progress. 


“ROO’s report to Congress on telephone investigation as to royalty free licenses 
under Bell System patents pursuant to consent decree of January 24, 1956 


“4. As heretofore noted, the estimated existing 8,600 patents under which 
royalty free licenses can be obtained are those within the licensing agreement B-2 
petween G.E. and the A.T. & T., under date of July 1, 1932. This license agree- 
ment was pursuant to court consent decree of the same date in the Government’s 
1930 antitrust suit against the Telephone Group and the Radio Group. The suit 
was terminated as to the Telephone Group on the basis of agreement B-2. The 
rights of the individual companies in the respective groups were set forth in 
the B-2 agreement and in substitute or extension agreements, now expired, 
petween the companies.” 

“5. The FCC report to Congress on its telephone investigation made no recom- 
mendation specific to the 1932 cross-licensing agreements between the Telephone 
Group and the Radio Group. However, these agreements, and the 1930 antitrust 
suit, were considered. (See pp. 225-232 of chapter on patents.) On page 584 
(chapter on ‘Summary and findings’) the report stated that the cross-licensing 
agreements between the Radio Group and the Telephone Group ‘did not represent 
a free exchange of licenses between the companies concerned, in that the chosen 
fields of the Telephone Group and the chosen fields of the Radio Group are 
kept intact; i.e., under the agreements the American Co. retains its exclusive 
rights under Bell System patents in two-way telephone services to the public 
(wire and radio), while the General Electric Co., the Radio Corp. of America, 
and the other companies of the Radio Group retain similar privileges in their 
respective fields.’ This statement clearly defined the character of licenses 
obtained by the individual companies under the 1932 cross-licensing agreements, 
which were pursuant to consent decrees. In brief, the licenses were nonexclusive, 
wherens the licenses conveyed to the same parties under the initial agreements, 
made between 1919-26, were exclusive, but for the reasons stated the nonexclusive 
licenses did not affect the purposes of the suit.” 


CHAPTER II. PATENT MISUSE AND MONOPOLY PHASES RESPECTING FCC’S CONTRI- 
BUTIONS TO THE GOVERNMENT'S 1952 GRAND JURY INVESTIGATION AS TO RADIO-TV 
PATENT HOLDERS, AND THE GOVERNMENT’S 1954 ANTITRUST SUIT AGAINST RCA 


Introductory 


This chapter contains the correspondence between the FCC and the Department 
of Justice antitrust division which reveals how the patent reports on FCC’s 
investigation of the TV patent situation came to be sent to the Department 
of Justice. It also shows the reasons for FCC referring to the Department of 
Justice for antitrust action RCA’s monopoly in the business of patent licensing 
others to manufacture and sell TV broadcast receivers; the patent misuse phases 
of the Department of Justice Grand Jury action against radio-TV patent holders; 
and finally, the patent misuses alleged in the Government’s 1954 antitrust com- 
plaint against RCA, and the proofs thereof as disclosed by the FCC TV patent 
investigations. 


“In 1942 the Commission urged this remedial legislation before the U.S. Senate Com- 
Mittee on Patents (see testimony of William H. Bauer of Apr. 28. 1942. respecting S. 2303 
and S, 2191, 77th Cong.). Thereafter, it was urged before special committees anpointed by 
the President to consider remedial patent legislation. Also, beginning in 1942, the Com- 
mission required semiannual petent reports from the Bell System patent-holding companies, 
LT. & T. companies, RCA, and Western Union, and furnished information thereon, some- 
times in the form of reports on patent studies. to the Antitrust Division of the Department 
of Inctice from time to time.” 

“" These agreements and later actions of the members of both the Telephone Group and 
the Radio Group are explained in informational memorandum distributed by the General 
Counsel on April 8, 1955 (mimeo 18354).” 
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FOC contributions respecting the Government’s 1952 grand jury action againg 
radio-TV patent-holding companies 


Request letters, beginning in 1950, from the Department of Justice asking fo, 
eopies of the FCC patent adviser’s reports; and FCC replies thereto—and FCC, 
letter of November 23, 1951, asking the Department of Justice to consider antj. 
trust action against RCA, and the reply thereto, show the FCC contributions to 
the 1952 grand jury action. 

On May 16, 1950, William Amory Underhill, Acting Assistant Attorney General, 
wrote the FCC as follows: 

“Referring to my letter to you dated March 22, 1950, in examining the complaint 
referred to therein, Mr. Flatow of my staff has been given a great deal of assist. 
ance and cooperation by many members of the Commission’s staff. 

“Among his interviews, was one with Mr. William Bauer, patent adviser of 
the Commission. Mr. Bauer constantly referred to a report to the Commission 
dated August 15, 1949, prepared by him on the subject of ‘Patents being used for 
the Manufacture of FM and TV Broadcast Transmitters and Receivers and 
Patent Licensing Respecting Same.’ We would greatly appreciate it if we were 
furnished with a copy of that report. 

“Should you have an extra copy available we would also like to borrow a copy 
of the Report of Proceedings in the TV hearings now being conducted before 
the Commission, Dockets 8736 and 8975, 9175 and 8976.” 

On June 14, 1950, Paul A. Walker, Chairman of FCC replied to the above 
request as follows: 

“Referring to your letter of May 16, 1950, I am forwarding herewith a copy of 
the patent report you request; namely, report dated August 15, 1949, prepared 
by William H. Bauer of our Law Bureau on the subject of ‘Patents being used 
for the manufacture of FM and TV broadcast transmitters and receivers and 
patent licensing respecting same.’ I am also transmitting copies of three reports 
dated August 13, 1948; August 20, 1948; and April 6, 1948, which were prepared 
by Mr. Bauer and constitute the antecedents of the report dated August 15, 1949, 

“For your information the patent reports above have not been approved by 
this Commission and thus do not constitute official documents of this agency 
which are available to the public. There is no objection to the use of the reports 
for the purposes of your Department, but otherwise they should be considered 
as having a confidential status. 

“Your letter also asks whether you may borrow a copy of the report of pro- 
ceedings in the TV hearings in dockets 8736, et al. Mr. Hollabaugh of your office 
has been informed that the transcript in the color phase of this proceeding 
comprises 62 volumes and over 10,000 pages, and he has indicated that he does 
not feel it necessary for the entire transcript to be forwarded to your office. 

“However, we will of course be glad to have your office study a copy of the 
transcript at the Commission’s offices, if you so desire, and we will be glad to 
forward to you such volumes of the transcript as you may request. In this 
connection, there is attached a list of the names of the witnesses who gave testi- 
mony relating to patents which gives the volumes and pages of the transcript 
where their testimony appears.” 

On March 19, 1951, H. G. Morison, Assistant Attorney General, wrote the FCO 
Chairman (Wayne Coy) as follows: 

“You have been kind enough to supply us in the past with some patent reports 
prepared by Mr. William H. Bauer, of your Law Bureau, on the subject of 
‘Patents being used for the manufacture of FM and TV broadcast transmitters 
and receivers and patent licensing respecting same.’ 

“Would you please provide Mr. Bernard M- Hollander, a member of my staff, 
with any subsequent reports by Mr. Bauer, or any other members of your staff, 
bearing on this subject, or on the matters referred to in paragraph 126 of your 
‘First report on color television issues,’ adopted September 1, 1950. 

“T should appreciate it, also, if you would request your staff to keep Mr. 
Hollander informed of any further relevant material or information which may 
develop in the future, and allow him access to the transcript of the color phase 
of the TV hearing in dockets 8736, et al., or to any other pertinent material in 
the Commission’s files.” 

Reply to the March 19, 1951, request letter was delayed, and on May 83, 1951, 
Mr. Morison again wrote FCC Chairman Coy, as follows: 

“This will refer to my letter of March 19, 1951, to you in which I requested 
that Mr. Bernard M. Hollander of my staff be permitted to examine any recent 
material which might be available relative to ‘Patents being used for the mant- 
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facture of FM and TV broadcast transmitters and receivers and patent licensing 
respecting same,’ or on the matters referred to in paragraph 126 of your ‘First re- 
rt on color television issues,’ adopted September 1, 1950. I also requested that 
Mr. Hollander be informed of any future developments in this field and that he be 
allowed access to the transcript of the color phase of the TV hearing in docket 
8736, et al., and to any other pertinent material in the Commission’s files. 

“We are anxious to secure a complete factual picture of this situation, and 
consequently, would appreciate any help you might be able to give in making 
the requested information available at this time.” 

On May 15, 1951, FCC Chairman Coy replied to the March 19 and May 3, letter 
requests above as follows: 

“This is in reference to your letters of March 19, 1951, and May 3, 1951. 
You ask that in addition to the staff patent reports sent to your Department by 
letter dated June 14, 1950, signed by Commisioner Paul A. Walker, Acting Chair- 
man, that Mr. Bernard M. Hollander, a member of your staff, be provided with 
any other patent reports prepared by Mr. Bauer or any member of this Commis- 
sion’s staff, on the subject of ‘Patents being used for the manufacture of FM 
and TV broadcast transmitters and receivers and patent licensing respecting the 
same,’ or on the matters referred to in paragraph 126 of the Commission’s first 
report on color television issues adopted September 21, 1950. 

“I am transmitting herewith a report prepared by Mr. Bauer, dated October 
13, 1950, which is directed to (1) findings and conclusions re patents proposed 
by the parties to the television hearing (docket 8736, et al.); and (2) actions 
this Commission might take under paragraph 126 of its September 21, 1950, 
report on color standards. 

“You will note that the above patent report of October 13, 1950, is addressed 
to the Acting General Counsel of this Commission, namely, Harry M. Plotkin. 
You will further note that the report was transmitted November 3, 1950, by Mr. 
Plotkin to the Commission for information ‘and for whatever assistance it might 
be in any future proceedings that may be instituted.’ Thus, the report has never 
been approved by this Commission and cannot be considered an official document 
of this agency which is available to the general public. There is no objection to 
the use of the report for the purposes of your Department, but otherwise it should 
be considered as having a confidential status. 

“In Commissioner Walker’s letter of June 14, 1950, the matter of examining 
the transcript of the hearing respecting standards for color television and obtain- 
ing a loan of the volumes desired was extended to Mr. Hollabaugh of your office. 
The same privileges are, of course, extended to Mr. Hollander. Also, as re- 
quested in your letter of March 19, 1951, Mr. Hollander will be kept informed of 
any further relative material or information which may develop in the future, 
and he will be given access to any pertinent material in the Commission’s files 
which he may wish to examine.” 

On November 28, 1951, by direction of the Commission, the FCC Chairman 
wrote the Attorney General as follows: ” 

“On June 14, 1950, and May 15, 1951, I transmitted to your Department in 
response to request letters of the Antitrust Division, copies of reports prepared 
by a staff member of this Commission pursuant to its request. The principal 
reports transmitted were (1) report dated August 15, 1949, forwarded to this 
Commission by its General Counsel for the executive agenda (mimeo. 39537) ; 
and (2) report dated November 3, 1950, forwarded for the information of this 
Commission (mimeo. 56040). 

“In transmitting each of the above reports it was noted that neither had been 
approved by this Commission and thus could not be considered official documents 
of this agency which were available to the general public. In other words, the 
reports were to be treated as confidential material. 

“Briefly, the above reports cover the patent situation respecting the manufac- 
ture and sale of FM and TV broadcast transmitters and receivers. The reports 
show the patents in use in the two broadcast fields, the practices of the patent 
holding companies involved, and the results of said practices, particularly in the 
matter of licensing others to manufacture and sell FM or TV broadcast equip- 
ment such as utilized for the transmission and reception of signals of FM and 
TV broadcast stations authorized by this Commission. I should also mention 
that the report dated November 3, 1950, above is based on data and testimony of 


2The FCC Commissioners were: Coy, Chairman; Walker, Hyde, Hennock, Webster, 
Sterling, and Jones. 
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record in the proceedings conducted by this Commission for the determination of 
standards for color television broadcast stations, docket 8736, et al. 

“Since the transmission of the reports above to your Department this Commis- 
sion has considered the matters presented therein. It appears that there ig 
invoived possible violations of one or more antitrust laws which, of course, is a 
matter of concern to your Department. Under policy of this Commission, viola- 
tion of antitrust laws has a definite bearing on the qualification of licensees or 
applicants of broadcast stations, or for other authorizations of the Commission. 

“From the Commission’s considerations the patent situation as developed in 
the reports presents far-reaching problems which are within the jurisdiction of 
the Antitrust Division of your Department, and also within the regulatory 
functions of this Commission. These problems, we believe, are so interrelated 
and of such importance that exploratory conferences should be had between 
representatives of the Antitrust Division of your Department, and representa- 
tives of this Commission, with the view that the matters presented can be 
thoroughly considered for determining what action or actions, if any, may be 
warranted. 

“Accordingly, it is asked that such a conference be arranged, at an early date.” 

On December 28, 1951, Mr. Morison replied to the November 23, 1951, FCC 
letter as follows: 

“The Attorney General has requested me to reply to your letter of November 
23, 1951 (file 8011). 

“Needless to say, we are greatly interested in your opinion that possible viola- 
tions of the antitrust laws are indicated in your reports relating to the patent 
situation in the manufacture and sale of FM and TV broadcast transmitters and 
receivers. We sincerely appreciate your cooperation in supplying us with the 
reports and in calling these possible violations to our attention. 

“The Antitrust Division is presently studying this situation with a view 
toward making a complete investigation. 

“We are anxious, of course, to cooperate fully with your Commission in con- 
sidering what corrective action should be taken. To that end, Messrs. Marcus 
A. Hollabaugh, Chief of the Special Litigation Section in the Antitrust Division, 
and Bernard M. Hollander of the Division will be available at any time con- 
venient to you, for the exploratory conferences which you have suggested. 

“Again let me thank you for your courtesy in bringing this matter to our 
attention.” 


FCC ietter to the Attorney General of November 23, 1951 authorized upon con- 
sideration of Patent Adviser’s memorandum of October 23, 1951 requested 
by FCC Chairman Coy 
This memorandum was transmitted for the executive agenda on October 26, 

1951 (Mimeo. 69717), by the General Counsel (Cottone) ; it is entitled “Memo 

re pertinent sections of the Sherman Act and the court decisions respecting 

RCA’s patent monopoly in its business of licensing others to manufacture and 

sell TV monochrome receivers * * * requested by Chairman Coy on October 

24, 1951, in connection with the Commission’s consideration of memorandums 

submitted under mimeo. 67737 regarding adoption of patent rule proceeding 

and pending patent reports.” In addition to pertinent court decisions and sec- 
tions of the Sherman Act, the memorandum also covers the matter of NBC’s 
disqualification as a broadcast licensee because of RCA’s monopolistic practices 
as to TV broadcast receivers. Paragraphs 1 to 7, both inclusive, of the memo- 
randum reproduced below cover the court decisions and the Sherman Act. 


October 26, 1951 Memorandum 


“1. Section 2 of the Sherman Act is most in point regarding RCA’s monopoly 
above; however, section 1 is involved through a court decision relied on herein, 
and therefore both sections are reproduced below. 

Section 1. Every contract, combination in the form of trust or otherwise, or 
conspiracy in restraint of trade or commerce among the several States, or with 
foreign nations, is hereby declared to be illegal. Every person who shall make 
any such contract or engage in any such combination or conspiracy, shall be 
deemed guilty of a misdemeanor, and, on conviction thereof, shall be punished 
by fine not exceeding five thousand dollars, or by imprisonment not exceeding 
one year, or by both said punishments, in the discretion of the court. 

“Sec. 2. Every person who shall monopolize, or attempt to monopolize, or 
combine or conspire with any other person or persons, to monopolize any part 
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of the trade or commerce among the several States, or with foreign nations, 
shall be deemed guilty of a misdemeanor, and, on conviction thereof, shall be 
punished by fine not exceeding five thousand dollars, or by imprisonment not 
exceeding one year, or by both said punishments, in the discretion of the court.’ 








“Facts established re RCA’s monopoly 









“2 The TV hearing record docket 8736, et al., and records filed by RCA with 
the Commission establish the following : 

“(a) That RCA has acquired through research, through purchase, or through 
agreements, whereby it can sublicense patents owned by others, all basic or 
necessary patents for the manufacture and sale of TV monochrome receivers 
capable of accepting transmissions of TV broadcast stations authorized by the 
Commission without infringing patents owned by others under which RCA 
has no rights; 

“(b) That RCA through research, purchase, and agreements, whereby it 
obtains the right to sublicense, has acquired a patent pool comprising 1,800 
patents relating to television as to which it can license others to manufacture 
and sell television broadcast equipment. 

“(c) As of July 27, 1950, 229 of the 1,800 patents constituting RCA’s TV 
patent pool, were being used by RCA or its licensees for the manufacture of TV 
monochrome receivers. 

“(d) RCA has never granted another in the United States the right to sub- 
license the TV monochrome receiver patents it owns. 

“(e) In its agreements acquiring the right to sublicense TV monochrome 
receiver patents RCA also acquires, over the period of the agreement, the same 
right as to all improvement inventions of the other party on the patents and 
patent applications covered by said agreement; it also acquires the right to 
collect royalties from its licensees for the use or manufacture and sale, of all 
inventions within the agreement during the life of said agreement. 

“(f) The acquisition by RCA of the right to sublicense patents and inventions 
in the TV monochrome receiver field is the equivalent of the purchase of said 
patents and inventions over the period of the agreement by which said sublicens- 
ing rights are obtained, and thus RCA is in full control of said patents and 
inventions for said period. 

“(g) As evidence of RCA’s monopoly in the business of licensing others to 
manufacture and sell TV monochrome receivers, all manufacturers of such 
receivers have obtained an RCA standard receiver license except Zenith who is 
being sued for infringement by RCA. 

































“Court decisions 






“3. The most recent court decision in which a patent pool, which established 
a monopoly in the business of licensing others to manufacture and sell, and which 
was found in violation of section 2 of the Sherman Act, is the decision of Judge 
Forman of the U.S. District Court for New Jersey, dated June 10, 1949, and re- 
ported in title 82, Federal Supplement, section 753. In this case the General 
Electric Co. was the principal defendant; 11 other companies were involved as 
possible conspirators. The subject was the GE control of a patent pool pertaining 
to incandescent lamps, and GE’s licensing business under said pool. This suit 
was brought under sections 1 and 2 of the Sherman Act, section 3 of the Clayton 
Act, and section 73 of the Wilson Tariff Act. The court found violation only of 
sections 1 and 2 of the Sherman Act. The decision has not been appealed. 
However, on November 21, 1950, the court rendered a further decision respecting 
the intervention of other parties as to further procedures in the case (95 Fed. 
Supp. 165). 

“4. The court’s opinion in 82 Fed. Supp. 753 comprises 142 pages. The opin- 
ion reviews all pertinent Supreme Court decisions respecting section 2 of the 
Sherman Act and presents such a thorough analysis of the whole situation re- 
specting G.E.’s patent pool and monopoly in the business of licensing others, that 
it is believed it can be given high authoritative credence. A reason for the use 
here of this decision is that the Court, when dealing with section 2 of the Sher- 
man Act, finds violation under what appears to be precisely the same situation 
as presented by RCA’s patent pool whereby it monopolizes the business of licens- 
ing others to manufacture and sell TV monochrome receivers. 

“5. The following is taken from pages 815-816 of the Court’s opinion above, 
and for purposes of clarity, in the first paragraph which states the G.B. situa- 
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tion, similar or equivalent facts concerning RCA’s monopoly are inserted in 
brackets: 

“‘All “B” licenses“ granted by General Electric contained a provision that 
in consideration for the license granted by it, the licensee would grant General 
Electric a nonexclusive license with the right to grant sublicenses to make, use 
and sell incandescent electric lamps of all kinds, types and sizes within and 
throughout the United States, its territories and possessions, under any and all 
patents or patent rights presently owned or controlled or which may thereafter 
be owned or controlled by the licensee developed during the term of the license 
granted by General Electric for the life of such patents respectively. [RCA 
practices the equivalent of this: in its agreements for purchasing the right to 
sublicense patents for TV monochrome receivers, RCA acquires also the right to 
sublicense future inventions of the other party on the inventions covered by its 
existing patents and applications. The RCA-Farnsworth 1947 agreement is an 
example, i.e., Farnsworth conveys to RCA not only the right to sublicense the 
inventions covered by Farnsworth-issued patents and pending applications at 
the date of the agreement, but also conveys all its applications for patents filed 
on any of the inventions covered by the patents or pending applications specified 
in the agreement during the period of the agreement. Farnsworth took a stand- 
ard RCA receiver license.] The “B” licenses further required the license of 
patents or patent rights held by officers and directors of the licensees. [The 
RCA-Farnsworth agreement has no provision of this kind. However, usually 
all employees of a corporation, including vice presidents, are required to assign 
their inventions to the corporation.] In addition to obtaining the beneficial use 
of the patents of its domestic licensees, G.E. secured the patent rights of its for- 
eign licensees through its subsidiary, International General Electric, as dis- 
cussed in “Foreign Agreements.” [RCA has a number of agreements with for- 
eign companies from which it gets the right to sublicense their inventions on 
which they secure U.S. patents or file applications, and on improvement inven- 
tions during the period of the agreement the same as in the Farnsworth agree- 
ment above. The foreign companies get a license under RCA foreign patents 
and some of them a standard RCA license under U.S. patents as to the contract 
apparatus of the agreement. See memo to the Commission for information, dated 
May 31, 1951, mimeo 64212.] Since the main buttress of its position in the in- 
candescent electric lamp industry was patents, it followed the conscious policy 
of funneling into its control all patents held by its licensees and touching any 
phase of the industry. General Electric, however, minimized its privileges in 
this respect contending that it had a mere nonexclusive license. [RCA has al- 
ways made the same contention.] The license included the right to sublicense 
for the duration of the life of the patent. [RCA has this provision in agree 
ments when it acquires the right to sublicense patents held by individuals, and 
such is true when it purchases patents outright. With corporations the agree 
ments give RCA sublicense rights for a certain number of years.] It was thus 
placed in the position of rendering impotent any possible advantages to which 
one of its licensees would normally be entitled as the owner of a patent (Exs, 
29-G, 30-G). [This is true with RCA when it acquires from individuals the 
right to sublicense, or purchases patents outright, i.e., it obtains control of the 
patents in each case for the life of same. When acquiring the right to sublicense 
from corporations said control is for a period of years, because when RCA 
acquires the right to sublicense patents in the TV monochrome receiver field it 
is the equivalent of purchase of the patents or inventions involved for the period 
of the agreement by which the sublicensing rights are acquired.]’ 

“(19, 20) In Transparent-Wrap Machine Corporation y. Stokes & Smith Co., 
829 U.S. 637, 67 S. Ct. 610, 91 L. Ed. 563, it was stated that: 

“We are quite aware of the possibilities of abuse in the practice of licensing 
a patent on condition that the licensee assign all improvement patents to the 
licensor. Conceivably the device could be employed with the purpose or effect 
of violating the antitrust laws. He who acquires to patents acquires a double 
monopoly. As patents are added to patents a whole industry may be regimented. 
The owner of a basic patent might thus perpetuate his control over an industry 
long after the basic patent expired. Competitors might be eliminated and an 
industrial monopoly perfected and maintained. Through the use of patent pools 







*13 ‘B’ licensees, including all GE licensees, except Westinghouse, who received the right 
to make and sell miniature and large electric lamps.” 
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or multiple licensing agreements the fruits of invention of an entire industry 
might be systematically funneled into the hands of the original patentee.’ 
Congress, however, has made no specific prohibition against conditioning a patent 
license on the assignment by the licensee of improvement patents. But that does 
not mean that the practice we have here has immunity under the antitrust laws. 
Indeed, the recent case of Hartford-Empire Co. v. United States, 323 U.S. 386, 
65 S. Ct. 373, 89 L. Ed. 322, id., 324 U.S. 570, 65 S. Ct. 815, 89 L. Ed. 1198, dra- 
matically illustrates how the use of a condition or covenant in a patent license 
that a licensee will assign improvement patents may give rise to violations of the 
anti-trust laws. 329 U.S. at pages 646-648, 67 S. Ct. at page 616, 91 L. Ed. 563. 

“The Court stated in the Line Material case “ that: 

“‘By aggregating patents in one contral, the holder of the patents cannot 
escape the prohibitions of the Sherman Act. See Standard Sanitary Mfg. Co. v. 
United States, 226 U.S. 20, 33 S. Ct. 9, 57 L. Ed. 107; United States v. United 
states Gypsum Co. (post, 333 U.S. 364, 68 S. Ct. 525).’ 333 U.S. at page 308, 68 
§. Ct. at page 561. 

“‘In this present case, General Electric regimented an industry by, among 
other things, its acquisition of patents to perpetuate a control over the incan- 
descent electric lamp long after its basic patents expired to maintain a dominant 
position rendering it possible for it to eliminate competition and maintain an 
industrial monopoly of the type recognized by the Transparent-Wrap case to 
be an eventuality violative of the antitrust laws. Its aggregation of patents 
jnto its control permitted General Electric to monopolize patents and by so 
doing it violated sec. 2 of the Sherman Antitrust Act.’ [Emphasis supplied.] 

“6. As stated in Commission’s letter of February 25, 1949, to Senator Johnson 
(par. 5 of answer to question (B)), and in paragraph 126 of its first report 
on TV color standards, the Commission’s policy is: ‘If it should turn out that 
any one company or group of companies are in a position to acquire or exercise 
monopoly control in the industry as a result of patents held by them’ the matter 
will be referred to the Department of Justice for appropriate action under the 
antitrust laws. Thus, the question before the Commission is whether the facts 
surrounding RCA’s patent monopoly in the business of licensing others to man- 
ufacture and sell TV monochrome receivers, when viewed in the light of the 
General Electric case, supra, a finding that RCA is violating section 2 of the 
Sherman Act would be a reasonable one. ‘Reasonable’ is used because from 
the Commission’s policy above, in the light of its own statement confirmed by 
the U.S. Supreme Court in the Chain case, i.e., NBO v. U.S., 319 U.S. 190, 224, 
it appears that the Commission in its regulatory functions concerning violations 
of the antitrust laws, where no court ruling thereon has been made, need only 
satisfy itself to a ‘reasonable degree’ that such violation is present before it 
takes action thereon. The FCC statement confirmed by the Supreme Court 
reads : 

“‘The prohibitions of the Sherman Act apply to broadeasting. This Com- 
mission, although not charged with the duty of enforcing that law, should 
administer its regulatory powers with respect to broadcasting in the light of 
the purposes which the Sherman Act was designed to achieve * * *. While 
many of the network practices raise serious questions under the antitrust laws, 
our jurisdiction does not depend on a showing that they do in fact constitute 
a violation of the antitrust laws. It is not our function to apply the antitrust 
laws as such. It is our duty, however, to refuse licenses or renewals to any 
person who engages or proposes to engage in practices which will prevent either 
himself or other licensees or both from making the fullest use of radio facilities. 
This is the standard of public interest, convenience, or necessity which we 
must apply to all applications for licenses and renewals * * *. We do not 
predicate our jurisdiction to issue the regulations on the ground that the net- 
work practices violate the antitrust laws. We are issuing these regulations 
because we have found that the network practices prevent the maximum utili- 
zation of radio facilities in the public interest. (Report, pp. 46, 88, 83n, 3.)’ 
{Emphasis supplied. ] 

“7, Moreover, in furtherance of the procedure proposed in the preceding 
paragraph, the U.S. Supreme Court said in the case of U.S. v. Griffith, 334 U.S. 
100, at page 105: 

“It is, however, not always necessary to find a specific intent to restrain 
trade or to build a monopoly in order to find that antitrust laws have been 


“4 [333 U.S. 287.]” 
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violated. It is sufficient that a restraint of trade or monopoly results as the 
consequence of a defendant’s conduct or business arrangements.’” [Emphasis 
supplied. ] 







Conference between antitrust attorneys of the Department of Justice and PC¢ 
representatives suggested by the Commission’s November 23, 1951, letter 
to the Attorney General 


On January 9, 1952, the Commission made reply to Mr. Morison’s letter of 
December 28, 1951, supra, advising that its General Counsel (Cottone) and 
Chief Engineer (Edward W. Allen) and FCC staff members they might assign 
would discuss the matter of RCA’s possible antitrust violations with Messrs, 
Hollabaugh and Hollander. On January 24, 1952, the patent adviser attended 
the initial conference with Messrs. Hollabaugh and Hollander of the Depart- 
ment of Justice; his memorandum respecting the conference follows: 

“On January 24, 1952, a conference was held at Max Goldman’s office in the 
Post Office Building, pursuant to the Department of Justice letter of December 
28, 1951, and the Commission’s letter to Mr. Morison of January 9, 1952. 

“This conference was attended by Messrs. Goldman (Office of General Coun- 
sel), Allen (Chief Engineer), and Bauer (patent adviser), and Messrs. Holla- 
baugh and Hollander for the Department of Justice. In brief, the conference 
represented nothing more than Mr. Hollabaugh stating that the Department 
of Justice had decided to proceed with a grand jury investigation in the district 
court for New York; that the investigation would go into all the patent prac- 
tices and activities of RCA; and that the reports prepared by Mr. Bauer on 
the RCA patent practices and activities respecting FM and TV were of great 
value in determining upon the grand jury investigation. 

“He emphasized that the Bauer reports represented the preliminary work 
for the Department of Justice on which to base its grand jury investigation 
and that these reports, together with the record in the TV color hearing (docket 
8736, et al.), had provided the background and basic information for the De 
partment of Justice, which it usually had to gather itself and thus, in this 
particular case as to the RCA investigation, the FCC cooperation had been of 
great value to the Department of Justice and that it was hoped that such 
cooperation could continue. 

“Upon Mr. Hollabaugh’s above statement it was concluded that FCC would 
not wish to start an investigation respecting RCA and its subsidiary companies 
to determine whether its patent practices disqualified them as licensees because 
it appeared best to await the outcome of the Department of Justice inves- 
tigation. 

“Mr. Goldman said he would so report the matter to the Commission and 
that otherwise the conference would maintain a confidential status. 

“Mr. Goldman assured the Department of Justice representatives that FCC 
would continue to give full cooperation in the matter.” 
































Department of Justice launches a grand jury investigation in the United 
States District Court for the Southern District of New York 

The February 16, 1952, issue of Television Digest with Electronics Reports 

on page 4 summarized the launching of the grand jury inquiry as follows: 









“Grand jury probe of color and patents? 





“Department of Justice attorneys, moving quietly and rather mysteriously, 
are understood to be preparing to lay evidence before a Federal grand jury 
purporting to show antitrust activity in electronics field—prompted either by 
(1) charges of industry collusion in connection with virtually unanimous 
opposition to CBS system of color TV, FCC approved, but ‘frozen’ by NPA 
order, or by (2) allegations of patent monopoly, most likely involving mainly 
RCA, with eye on expiration of its licensing agreements in 1954. At least one 
subpena is known to have been issued, presumably on RCA, asking for vast 
quantities of records, and several manufacturers have been questioned from 
time to time by Department of Justice agents. But nothing definite about 
nature and scope of inquiry is obtainable beyond these facts: 

“(1) RTMA and its officers haven’t been served with subpenas. 

“(2) No Department of Justice people were present at last week’s NPA 
meeting on color (vol. 8:6), where Paramount Counsel Paul Porter evoked 
vehement denials when he remarked on an apparent ‘concert of action’ 
against CBS color by manufacturers. 
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“(3) Oft-initiated inquiries into RCA antitrust charges lay quiescent in 
Department of Justice as recently as 3 weeks ago. 

“(4) FCC has officially designated its General Counsel Benedict P. Cot- 
tone and chief engineer Edward W. Allen to ‘discuss’ matter with Department 
of Justice, though it didn’t assign attorney William Bauer despite fact he had 
for years been conducting a one-man inquiry into patent situation. 

“Best guess is that it’s sort of preliminary probe, sanctioned if not urged by 
FCC, looking into the possibility of action against RCA and other companies for 
allegedly thwarting the Commission’s will in failing to manufacture CBS-type 
color receivers. Whether NPA ban and RCA-NTSC current tests of compatible 
color systems will have bearing on case, it’s impossible to say yet.” 


RCA patent misuse evidence sought by subpenas served on radio patent holders 
for grand jury probe 

Subpenas were served on 20 patent holders; they were Admiral, Avco, CBS, 
DuMont, Emerson, GE, Hazeltine, Motorola, Phileo, RCA, Sylvania, Westing- 
house, Zenith, Raytheon, Capehart-Farnsworth, Federal, Pilot, RTMA, Teletone, 
and National Union. Nine kinds of records were called for namely: (1) certifi- 
cate of incorporation; (2) bylaws; (3) documents and records in 19 categories ; 
(4)minutes of meetings, etc.; (5) record books of production and sales, royalties, 
etc. (9 categories) ; (6) patent licenses; (7) domestic agreements; (8) foreign 
agreements ; and (9) annual reports to stockholders. Categories 7 and 8 under 
(3) of all subpenas except to RCA,” called for records pertaining to RCA patent 
misuses as follows: 

“7, Dominance, control or influence of the Radio Corporation of America over 
any association, body, or group of manufacturers of television transmitting or 
receiving equipment, subsequent to January 1, 1939; 

“8. Proposals for, and concerted, joint or agreed-upon action between your 
company and: 

“(a) any association, body, or group of manufacturers of television trans- 
mitting or receiving equipment ; 

“(b) any one or more manufacturers of such equipment in support of, or 
in opposition to, standards proposed to the Federal Communications Com- 
mission for the transmission and reception of television, or to the production 
of any kind of color television equipment, subsequent to January 1, 1936.” 


RCA files application to quash or modify its subpena duces tecum 

This RCA application was heard on the briefs filed by RCA and the Depart- 
ment of Justice; it was heard by Judge Edward Weinfeld on September 3, 1952 
and denied by his ruling of October 24, 1952. 


Department of Justice withdraws grand jury inquiry 

An article appearing on page 98 of the January 26, 1953 issue of Broadcasting- 
Telecasting under the title “Cloud Dispelled” depicts the withdrawal of the 
grand jury inquiry as follows: 

“Perhaps the final official act of outgoing Attorney General James P. 
McGranery last Monday—a day before the change of administration—was the 
correction of a great injustice foisted upon the electronics industry. He an- 
nounced revocation of the grand jury authorization, issued just a year before, 
which had been stimulated from within the FCC largely as a result of the 
color TV fight. 

“In these columns on December 8, 1952, we sought to call Mr. MeGranery’s 
attention to the circumstances surrounding this case, placing 20 corporations 
in radio, television, and electronics under the stigma of criminal prosecutions. 
This, at a time when Mr. McGranery’s task was to root out corruption in the 
Department, and when the defense program calls for maximum output of our 
electronics industries. 

“We are gratified over Mr. McGranery’s action. The grand jury now may 
continue its investigation under civil, rather than the criminal, process. 

“Chances are the whole matter will be dropped, now that it has been deter- 
mined that, to use the retiring Attorney General’s words, there was no finding 
of ‘use of force, strong-arm tactics, or activities of similar nature.’ 





‘15 A copy of the RCA subpena duces tecum is appendix A of the Department of Justice 
brief filed in.opposition to RCA’s application to quash or modify its subpena. (U.S.D.C., 
§.D.N.Y., M 11-—188).” 
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“With this cloud dispelled, we can now expect to see the Nation’s multibillion 

dollar electronics industry stride forward. The next development: Obviously 
color television and within the next year or two.” 

Under heading “Government Drops Color-FM Antitrust Probe,” the Janp. 
ary 24, 1953, issue of the Television Digest on pages 8 and 9 predicts drastic 
action against Department of Justice and FCC personnel responsible for the 
grand jury radio patent investigation as follows: 

“Department of Justice’s grand jury investigation of the TV-radio electronics 
industry, regarded by many (and with good reason) as a spite-provoked fishing 
expedition, fell flat on its face this week—propelled that ignominious posture 
by the outgoing administration itself. 

“It wheezed to a fitting climax when Attorney General McGranery, on last 
day in office, January 19, abandoned the much publicized antitrust inquiry 
into color, FM, and patents, ending a period of harassment costly to both 
industry and taxpayer. 

“Like other crackdown efforts of the old FCC regime, which was quite right 
fully suspected of sparking this one too, it proved to be a magnificent bust. 

“Probe started about year ago, with RTMA and 18 companies required to pro- 
duce exhaustive files under sweeping subpena duces tecum that threw respondents 
into a dither of resentment and forced them to engage high power defense counsel] 
(vol. 8: 9 et seq). Accent on color lent to belief, confirmed by fact FCC helped 
all along, formally and informally, that the proceeding stemmed from FCC pique 
over the industry’s virtually unanimous refusal to accept its color edict. 

“No one expected criminal indictments ever would result, but cost and bother 
were enormous, to say nothing of unfairness, especially at a time when the 
industry was worried about slumped TV market, aggravated by the then still- 
unlifted freeze, and when industry leaders were intensely preoccupied with 
mounting defense demands. 

“The case aroused deep-seated resentment against the Truman administration 
at all industry levels, just as did the adoption of incompatible color, against the 
overwhelming advice of manufacturers, scientists, and sellers alike. 

“Most of the persons to whom subpenas were directed have complied sub- 
stantially with them, said McGranery’s statement: ‘The Department study of the 
documentary material submitted suggests that removal of whatever restraints 
may exist in the industry should more properly be the subject of civil litigation 
than on criminal prosecution. The study thus far made of the documents has 
not disclosed the use of force, strong-arm tactics, or activities of a similar 
punitive nature.’ 

“The press release adds that the Attorney General ‘emphasized that the inves- 
tigation itself was not terminated and would continue, and that he had simply 
withdrawn authority to use criminal process.’ It was always the industry's 
position that it would never be indicted for nonexistent ‘conspiracy’ against 
color or for ‘failure to push FM,’ and that patent problems properly belong in 
civil courts. 

“It’s doubted now that civil action is more than an empty threat, mentioned 
merely for ‘face saving,’ particularly RCA patent pool is in litigation in 
civil courts (with Zenith). As we observed, when probe was first projected, 
‘While grand jury action might mean criminal indictments, it’s regarded more 
probable that civil action may be the aim—especially against RCA patent pool’ 
(vol. 8:9). 

“RCA was main target from start, although RTMA and these other companies 
were served: Admiral, CBS-Columbia, Crosley, Du Mont, Emerson, GE, Hazel- 
tine, I.T. & T. (Capehart-Farnsworth, Federal, et al.), Motorola, Philco, Pilot, 
Raytheon, Sylvania, Westinghouse, Zenith. For some inexplicable reason, 
several top industry entities were not served, though they had taken same strong 
position vis-a-vis color others did. 

“Sweeping nature of subpena flabbergasted most (for text, see supp. No. 77). 
RCA had toughest time complying because of its complex patent-licensing 
agreements, and it lost in drawn-out court effort to quash or modify the ‘dragnet’ 
subpena demanding data going back to 1934 (vol. 8:48). 

“Probe obviously ran out of steam after antitrust chief H. Graham Morison 
resigned June 30 (vol. 8:25), although department attorneys Malcolm A. Hoff- 
mann and Marcus A. Hollabaugh dutifully pressed the case. Both are career 
men, who expect to stay on their jobs, protected by civil service. They may 
be transferred, however—and at FCC its sidelines ‘patent investigation’ that 


has been running nearly a decade is expected to get short shrift under the new 
leadership due soon.” 
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Patent misuse phases of Government’s 1954 antitrust suit against RCA 


Under court permission the Government retained in its custody the duces 
tecum returns of the 20 patent holders against whom the grand jury inquiry 
above was launched in 1952; on November 19, 1954 it filed an antitrust complaint 
against RCA (U.S. D.C., S.D., N.Y., civil No. 97-38). Under “Patent misuses v. 
the individual inventor and public interest” paragraphs 27 to 33, both inclusive, 
of the patent adviser’s May 2, 1956, memorandum to the General Counsel (pp. 
322-326) supra), the RCA patent misuses as alleged in the Government's 1954 
complaint are analyzed as follows: 


“RCA Patent Misuses vy. the Individual Inventor and Public Interest 


“27. The Government’s pending antitrust complaint alleges (paragraphs 40 
and 59) that RCA (1) monopolizes the business of patent licensing others to 
manufacture and sell radio-TV equipment and devices, and (2) monopolizes 
fundamental research in the same field. The complaint in paragraph 63 alleges 
RKCA’s monopolies as to research and patent rights and the effects thereof upon 
the individual inventor and public interest as follows: 

“*(a) Defendant has acquired and maintains a monopoly of radio-television 
research and development, patents, patent rights and patent licensing. 

“*(b) Manufacturers of radio and television products have been discouraged 
from realizing their full research manufacturing and profit potentialities, and 
have been forced into dependence upon defendant for patent rights and tech- 
nical know-how. 

“*(c) Now radio-television developments have been barred by defendant 
from successful manufacture and use except insofar as they are originated 
and controlled by defendant, and the public has been deprived of the benefit 
of new radio-television developments which might have emerged from those 
competitive research and inventive activities which defendant by its policies 
and practices has discouraged. 

“*(d) The manufacture, sale and distribution of radio and television products 
and devices have been unreasonably restrained.’ 

“98. Both the monopoly charges, and the effects upon the individual inventor 
and/or public interest alleged in the Government's complaint against RCA, 
correspond to conclusions reached in the FCC staff factual reports relied upon 
by the Commission in its letter of November 23, 1951, for referring the RCA 
matter to the Department of Justice for antitrust action, except that staff 
reports are limited to TV and FM broadcast services. The charges in the Gov- 
ernment’s complaint respecting RCA’s acquisition of patent rights (beginning 
in 1932) through agreements or by purchase, for establishing its TV and FM 
broadeast patent licensing structure, also correspond to those set forth in the 
FCC staff factual report of November 3, 1950 (Mimeo 56040 re Docket 8736, 
et al.). The same is true of RCA’s practices for maintaining its monopoly 
in the business of licensing others to manufacture and sell TV broadcast re- 
ceivers for stations operating pursuant to FCC technical standards, and for 
monopolizing fundamental research in the broadcast fields. 

“29. The patent misuses revealed by the FCC staff factual report of November 
8, 1950, in docket 8736, et al., are alleged in the Government’s complaint. The 
misuses are: (1) that the force and/or effect of RCA’s patent licensing structure 
is sufficient for controlling industry recommendations to the FCC respecting 
technical standards for TV or FM broadcast stations (pars. 40-48 of complaint) ; 
(2) that the force and/or effect of RCA’s patent licensing structure is sufficient 
to defeat the use of technical standards promulgated by the FCC for TV broad- 
east stations if operations required by said standards are not within said RCA 
patent licensing structure (pars. 40-48 of complaint) ; (3) that the force and/or 
effect of RCA’s patent licensing structure restrains, if not eliminates, competition 
in the field of patent package licensing others to manufacture and sell trans- 
mitters or receivers required by the FCC technical standards for radio-TV 
services including broadcasting (pars. 49-62 of complaint); and, (4) that the 
force and/or effect of RCA’s patent licensing structure is to stymie fundamental 
research in the radio-TV service fields, including broadcasting (pars. 49-62 of 
complaint). 

“30. Examples of what might be termed proofs of the above patent misuses 
follow : ** Under misuse (1) falls the technical standards for monochrome trans- 


*16 The factual matters concerning all of these examples are set forth in either the Aug. 
15, 1949, or the Nov. 8, 1950, FCC staff reports, and they have been incorporated a number 
of times in earlier or later staff memorandums to the Commission for information or 
agenda purposes.” 
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missions of TV broadcast stations adopted by the FCC April 30, 1941, upon the 
recommendations of industry (NTSC), and the substitute standards therefor 
adopted by FCC in 1945 upon the recommendations of industry (RTPB) in 1944 
The proofs as to the force and/or effect of RCA’s patent license structure re. 
specting the technical standards recommended by the industry and adopted by 
FCC in 1941 are to be found in the proceedings of panel 8 of the NTSC, ie, 
votes of RCA representatives and representatives of RCA licensees on said panel, 
and statements of its chairman, T. T. Goldsmith of the Du Mont Laboratories, alj 
to the effect of the attempt of RCA and its patent licensees to control industry 
recommendations to FCC of technical standards for monochrome transmissions 
of TV broadcast stations. The same proofs are further amplified by Dr. Gold- 
smith’s testimony in FCC, docket 5805, as well as the testimony and arguments 
of Allen B. Du Mont and his counsel in the same docket, supporting Dr. Gold- 
smith’s charges. The proofs of the force and/or effect of RCA’s patent licensing 
structure as to the substitute technical standards for monochrome transmissions 
of TV broadcast stations recommended by industry in 1944, are to be found in 
the proceedings of committee 2 and its panel 6 of RTPB of the same year. Here 
the proof resides entirely in the votes of RCA representatives and representatives 
of its patent licensees; they were successful in controlling recommendations of 
industry for limiting the 1941 standards to the one system which was most 
within RCA’s patent structure. The substitute standards completely ousted 
the patent rights in TV transmitters or receivers afforded to Du Mont Labora- 
tories, Major Armstrong, and Philco by the 1941 standards; in 1947 RCA ampli- 
fied its TV patent structure by buying the rights to sublicense the TV receiver 
patents owned by the Farnsworth Co. 

“31. An example of misuse (2) consists in rendering sterile the technical 
standards adopted by the Commission on September 1, 1950 (Docket 8736, et al.) 
for color transmissions of TV broadcast stations according to the field sequential 
system developed and patented by CBS. This same misuse can also be defined as 
consisting in the staying of color transmissions of TV broadcast stations to any 
substantial degree until a system had been developed as to which RCA owned, or 
had the right to sublicense, the dominant patents. The proofs of this misuse 
reside in the Commission’s report and order of September 1, 1950, for adopting 
techneal standards for color transmissions according to the CBS system ; its pro- 
posal to the TV receiver manufacturing industry that receivers be hold to the 
public with tuning brackets for making the receiver compatible for both mono- 
chrome or color transmissions; the concerted action of RCA and its patent 
licensees to not follow the FCC proposal as to TV broadcast receivers with tuning 
brackets; the action of RCA and a patent licensee in contesting in the courts the 
Commission’s power to promulgate or enforce the technical standards for color 
transmissions of TV broadcast stations, adopted September 1, 1950; and the 
concerted action of RCA and its patent licensee to render sterile color trans- 
missions of TV broadcast stations pursuant to the technical standards adopted by 
FCC on September 1, 1950. 

“32. An example of patent misuse (3) resides in the inability of other patent 
holders to successfully establish patent package licensing for the manufacture 
and sale of transmitters or receivers required by the FCC technical standards for 
radio-TV services including broadcasting. The proofs of this example are to 
be found in the November 3, 1951, and earlier FCC staff patent reports. The 
proofs consist in the failure of the patent holders, Farnsworth Co., Phileo, 
Du Mont Laboratories, Major Armstrong, and GE to establish and maintain pack- 
age licensing in the radio-TV service fields, including broadcasting. In each ease, 
except as to GE, the proofs show that a few package licenses were issued, but 
later there was no demand for them. In the case of the Farnsworth Co., the 
package licensing as to TV broadcast transmitters and receivers started in 1939, 
and ended in 1947 when said company sold to RCA the unrestricted right to sub- 
license its TV receiver patents and retain royalties. In the case of Du Mont 
Laboratories, the patent package licensing started about 1946, and ended about 
1950 when Du Mont Laboratories dismissed its antitrust suit against RCA, settled 
for past infringements, and subscribed for RCA package licenses. In the case of 
Major Armstrong, the matter of package licensing began shortly after tech- 
nical standards for FM broadcast stations were promulgated by FCC, and more 
or less terminated in 1948, at which time Armstrong sued RCA for patent in- 
fringement and alleged antitrust violations similar to those charged in the Gov- 
ernment’s pending antitrust suit against RCA respecting the monopoly and 
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licensing of others to manufacture and sell TV or FM broadcast equipment. 
In the case of Philco, its package licensing began early in the 1940’s, but never 
made any headway because of lack of demand. In the case of the GE, the 
affidavit of Dr. Baker field in support of GE’s 1953 civil suit against RCA respect- 
ing interpretation of the crosslicensing agreements between the radio group and 
the telephone group as to RCA’s sublicensing rights after 1955; in effect, he 
states that because of RCA’s patent structure and practices neither GE nor any 
other company could compete in licensing others to manufacture and sell radio- 
TV equipment. 

“23. Patent misuse (4) above consists in the styming of fundamental research 
in the radio-TV service fields, including broadcasting, because of RCA’s patent 
licensing structure and practices. Each of the companies named in the pre- 
ceeding paragraph as proofs of patent misuse (3) likewise constitute proofs as to 
patent misuse (4), because each has accepted long ago package licenses under 
RCA’s patent structure for the reasons stated, and for economic reasons 
abandoned fundamental research in the fields mentioned to RCA. It should also 
be noted at this point that under the 1955 Senate subcommittee hearings, each 
of these companies is in effect an individual inventor whose fundamental re- 
search in the radio-TV fields is killed by RCA’s patent structure and the misuses 
practiced or made possible thereunder.” 


CHAPTER III. SPECIFIC RCA PATENT MISUSE INJURIES TO PUBLIC INTEREST IN THE 
TV AND FM BROADCAST FIELDS, AND PAYMENTS TO THE PRIVATE PARTIES CONCERNED 


Introduction 

The specific RCA patent misuse injuries to public interest revealed by the 
1948-50 FCC patent investigation in the TV and FM broadcast fields were (1) 
a sick FM broadcast industry; (2) banishment of sale to the public of relatively 
inexpensive compatible TV color receivers; (3) public must await TV color 
broadcasts until RCA has a system over which it holds patent control; and (4) 
public must pay a large amount for TV broadcast receivers compatible with 
black and white transmissions which are exceedingly difficult and expensive 
to service. 

The patent holders other than RCA involved in the above misuses are: Du- 
Mont Laboratories, Phileo, Farnsworth Co., Major Armstrong, CBS, GE, and 
Westinghouse. 


RCA Patent misuse injury to public interest and patent holders as revealed by 
1948-50 TV patent investigation conducted in connection with proceedings 
on technical standards for color trunsmissions of TV broadcast stations, 
docket 8736, et al. 


The patent holders involved are: DuMont Laboratories, Philco, Farnsworth 
Co., Major Armstrong, CBS, GE, and Westinghouse. 

Paragraphs 34 to 38, inclusive, of the patent adviser’s November 3, 1950, re- 
port on the TV patent investigation in docket 8736 et al., which are reproduced 
on pages 128 and 129 of this compilation, reveal how the DuMont Laboratories 
and Phileo became RCA satellites and abandoned fundamental research and 
development to RCA in the TV broadcast field. The same situation is further 
developed by paragraph 39 of the November 3, 1950 report which is reproduced 
below : 

“39. The conclusion above that DuMont Laboratories and Phileo are RCA 
patent satellites is illustrated in annex I of the separate opinion of Commissioner 
Jones in the Commission’s report on color television adopted September 1, 1950. 
In brief, according to Commissioner Jones, DuMont witnesses attacked the RCA 
dot sequential system until it appeared that the CBS system had a fair chance, 
then their testimony was shifted to support the RCA system, and Philco wit- 
nesses did similarly in both the 1946-47 and the 1949-50 TV color hearings.” 


‘17 On pp. A-48 and A—49 of annex I of Commissioner Jones’ opinion it is stated: 

“‘DuMont's position in the present proceeding with respect to the dot sequential system 
is somewhat unclear. At the beginning of the hearing before the CBS system had been 
completely field tested, DuMont in its written comments made a devastating attack on the 
RCA as being so full of engineering defects that it would be impossible for it to mate- 
rinlize into a sound system. Later on in the hearing when it become obvious that the 
CBS system had at least a fair chance of standardization because of superior performance, 
the tenor of the DuMont testimony changed from one of despair to one of hopefulness for 
the dot sequential system. His testimony was to the effect that he believed the problems 
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These patent satellites follow RCA’s lead because it is the only way they can re 
coup money spent on research which yields patents. In other words, for economie 
reasons they are compelled to follow RCA, 

The Farnsworth Co. entered the TV patent package licensing business as to 
TV broadcast receivers and transmitters in 1939 (see p. 71 of this compilation fop 
details). Paragraphs 46, 48, 52, and 68 of the November 3, 1950, report repro. 
duced below show that after the Farnsworth Co. sold to RCA, in 1947, the right 
to sublicense its TV receiver patents, its business of licensing others to manu. 
facture and sell such receivers ceased, fiom which it is assumed that its research 
likewise ceased. This assumption is confirmed by the fact that the U.S. Patent 
Office records show that but few TV patents with filing dates subsequent to 1947 
were issued to the Farnsworth Co. 

“46. Respecting the video side of TV broadcast receivers (monochorme op 
color), RCA has its own patents, and holds the right to sublicense the video 
patents of the receiver companies and individuals listed in paragraph 45. (See 
RCA exhibit 442-5). The only patent holding companies in the TV monochrome 
broadcast field from which RCA has not obtained the right to sublicense their 
respective patents are DuMont Laboratories, Philco, and Hazeltine Research, 
None of thes companies hold patents necessary to the construction of receivers 
capable of accepting the video transmissions of monochrome TV _ broadcast 
stations operating pursuant to the Commission’s standards for such stations, 
(See pars. 35, 36, and 37 of this memo.) 

- ” * . . - * 


“48. Respecting the video side of TV broadcast transmitters (monochrome or 
color), RCA has its own patents, and it holds the right to sublicense the TV 
transmitter patents (monochrome or color) of the companies and individuals 
listed in paragraph 45, except those owned by the Farnsworth Co., some of which 
fall into the necessary category. The only other companies holding TV patents 
for monochrome transmission or reception which RCA does not have the right 
to sublicense are DuMont Laboratories, Philco, and Hazeltine Research. None 
of these companies, however, hold any patent or patents necessary for the con- 
struction of such transmitters. (See pars. 35, 36, and 37 of this memo. ) 

- * * * * - o 


“52. RCA has but one competitor in the video broadcast transmitter field 
respecting licenses under necessary unexpired patents for such transmitters, 
namely, the Farnsworth Co. (see par. 48). GE and RCA Victor Division each 
has a license under the Farnsworth patents to make and sell video transmitters 
for TV broadcast stations. On the sound side of TV broadcast transmitters RCA 
has one competitor, namely, the Bell System companies. (See par. 5, p. 1, of 
Aug. 15, 1949, patent report.) The industry does not recognize Armstrong’s FM 
patents as necessary for the sound side of TV transmitters. GE and RCA Victor 
each has a license under the Bell System FM patents. 

« * * * ~ ‘ * 


“68. The Farnsworth Co. has patents necessary for the construction of trans- 
mitters complying with the Commission’s standards for TV broadcast stations, 
and also necessary for receivers for such stations. (See pars. 23 and 24 of this 
memo.) GE and RCA hold TV transmitter licenses from the Farnsworth Co.; 
Zenith has a receiver license which was obtained in 1948 after its patent litigation 
with RCA began and after RCA obtained the right to sublicense the Farnsworth 
patents. The foregoing companies are the only TV broadcast transmitters or 
TV broadcast receiver licensees of the Farnsworth Co. now engaged in the mant- 
facture and sale of same. DuMont Laboratories, GE and RCA are the only 
companies building and selling TV broadcast transmitters. It is not shown 
whether DuMont Laboratories has a transmitter license under the Farnsworth 
patents. GE and DuMont Laboratories each has a TV broadcast receiver license 
under the Farnsworth patents through RCA.” 


in the dot sequential system could be worked out. He testified especially that such things 
as registration could be solved, 

“During the 1946 hearing Philco took a similar position. * * * 

“ ‘However. by the end of the hearing, Phileo and David B. Smith were convinced that 
the simultaneous system was the better of the two. 


o + * oe - 


“*Phileo’s position in the current hearing has been somewhat similar to DuMont’s. It 
originally took the position that none of the color systems was ready. Later it argued that 
the dot sequential system is the one that shows the most promise.’ ” 
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The RCA patent misuse injury to Major Armstrong in the FM broadcast field 
for TV or FM broadcast stations is set forth in footnote 17, page 52 of this compila- 
tion. As noted therein, the public interest injury of the misuse resides in a 
sick FM broadcast industry. The RCA patent misuse injury as to Armstrong is 
more fully related by paragraphs 13 and 14 reproduced below of Armstrong’s 
complaint against RCA and NBC filed July 22, 1948, in the U.S. District Court 
for Delaware (Civil Action No. 1139). 

“13. RCA at all times pertinent hereto had substantially a monopoly of the 
pusiness of holding radio patents and patent rights and licensing others in the 
United States to manufacture and sell radio broadcast transmitters and receivers 
and other radio apparatus, and derived large annual revenues from such licensing. 
NBC at said times had a large measure of control over radio broadcasting in the 
United States, by reason of its ownership and control of important and highly 
profitable broadcasting stations and of the most important nationwide network 
of radio broadcasting stations. Plaintiff’s aforesaid inventions made possible 
agreat increase in the number of broadcasting stations in the United States and 
threatened to upset the monopolistic control of radio broadcasting in which RCA 
and NBC participated ; and plaintiff's aforesaid patents, covering a new type of 
radio communication, constituted a threat to RCA’s monopoly of patent licensing 
in the radio field. RCA and NBC, with the purpose and intent to monopolize, 
and to maintain RCA’s monopoly of the business of granting licenses under radio 
patents in the United States and NBC’s dominant position in the business of 
broadcasting programs to the public in the United States, failed and refused to put 
said inventions into use and deliberately set out to oppose the same and impair 
the value thereof by delaying the commercial development and public use of said 
inventions and to compel plaintiff to sell and transfer control of said patents to 
RCA. 

“14, Pursuant to such purpose to monopolize, defendants— 

“(a) Issued or caused to be issued public statements belittling said inven- 
tions and misdescribing them ; 

“(b) Made or caused to be made many disparaging statements concerning 
said inventions, for the purpose of preventing other radio broadcasters and 
manufacturers from becoming interested in said inventions and putting the 
same into use and from taking licenses under plaintiff's patents; 

“(c) Attempted to induce the Federal Communications Commission to 
allocate to FM broadcasting so small a number of usable radio frequencies 
as to make its development and use on a national basis impossible; 

“(d) Caused to be declared in the Patent Office groundless and obstructive 
interferences between the aforesaid Patent No. 1,941,066 and a patent appli- 
cation owned by RCA, and between the aforesaid reissue Patent No. 21,660 
and another patent application owned by RCA; 

and in other and diverse ways, jointly and severally, intentionally and de- 
liberately obstructed and interfered with plaintiff’s use, development, and 
licensing of said inventions; and then, finding that while they had delayed 
they had not been able to prevent public knowledge and appreciation of the 
value of said inventions, defendants, jointly and severally, willfully and de- 
liberately infringed upon plaintiff's said patents, as hereinbefore alleged, refused 
to accept a license under plaintiff's patents on the same terms as offered to 
and accepted by other manufacturers and broadcasters and insisted upon ob- 
taining such a license either upon the basis of a lump-sum payment of money 
or upon the basis of giving RCA the right to sublicense others under such patents, 
either of which bases would have destroyed the licensing system which plaintiff 
had built up and was building up, would effectively have prevented plaintiff 
from deriving royalties on his inventions and would have removed him as a 
competitor of RCA in the business of granting licenses under radio patents 
in the United States, thereby continuing and reinforcing RCA’s monopoly of 
that business; and RCA, for the purpose of inducing others to infringe upon 
and disregard said patents, falsely represented to the radio industry that RCA 
had devised a system of FM broacasting which did not infringe plaintiff's 
patents, falsely represented that a radio receiver which RCA named the radio 
detector did not operate according to the teachings of plaintiff’s patents, and in 
other and diverse ways induced many members of the radio industry to believe 
that it was safe to infringe plaintiff's said patents, that RCA would protect 
them from the consequences of such infringement or that they did not require 
licenses under said patents if they held licenses under RCA’s patents, thereby 
causing a large part of the radio industry to infringe upon and disregard 
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plaintiff’s patents, all with the deliberate intention of impairing the value of 
said patents and with the effect of preventing plaintiff from obtaining a fajy 
and reasonable reward for the inventions covered by said patents.” 

Armstrong also received RCA patent misuse injury respecting video trang. 
missions of TV broadcast stations; i.e., in the matter of his wide band Fy 
developments. Paragraph 27 of the November 3, 1950, report below detauis the 
facts respecting same. 

“27. The video transmission standards for TV broadcast stations promulgated 
early in 1941 not only provided for operations and equipment under the RMA 
standards but also offered Philco, Du Mont Laboratories, and Major Armstrong 
an opportunity each to build a television patent structure.” However, the 
revision of the video transmission standards, which took place late in 1945, 
eliminated the possible patent structures by Du Mont or Philco, and by Arp. 
strong, through the deletion of the Du Mont and Philco syne pulses, and by 
discarding the use of FM for video signal and sync transmissions, respectively,” 

RCA’s patent misuse application to CBS occurred with the concerted action 
of RCA and TV receiver licensees in rendering sterile the CBS developed field 
sequential system for color transmissions of TV broadcast stations by refusing 
to manufacture and sell receivers for such broadcasts compatible with black 
and white transmissions of the same stations in accordance with tuning bracket 
stundards proposed by FCC when adopting the CBS system as standard on 
September 1, 1950, docket 8736, et al. (see pp. 115-118a of this compilation), 
The public interest injury resided in (1) banishing the sale to the public of 
relatively inexpensive compatible TV color broadcast receivers; (2) requiring 
the public to await TV color broadcasts until RCA had developed a system 
over which it had patent control; and (3), requiring the public to pay a large 
amount for TV broadcast receivers compatible with black and white trans 
missions which are exceedingly difficult and expensive to service. 

The CBS patent situation and licensing practices respecting its field sequen 
tial color system for TV broadcast stations are set forh in paragraphs 17, 22, 
and 71, reproduced below, of the November 3, 1950, report.” 

“17. Now referring to the CBS patents, it will be noted that all the patents 
cited in response to the Commission’s July 11, 1949, notice were issued to Dr, 
Goldmark. Each of the patents has claims directed to operations or equipment 
now being used in the CBS proposed field sequential color system. Vuteut 
No. 2,406,760 describes and claims the field sequential Operations unecessary for 
practicing CBS’s field sequential system. The patent has 46 claims und a nun 
ber of them cover the CBS system operations broadly. CBS patent No. 2,287,081 
is directed to a type of color wheel employed by CBS; patent No. 2,435,963 is 
directed to a specific camera tube of the storage type for color transmissions, 
and patent No. 2,480,571 is directed to CBS’s present usage of field sequential 
interlace scanning. Patents 2,406,760 and 2,480,571 each has relatively broad 
claims, and licenses thereunder may be required if standards for the CBS$ 
System were adopted. The remaining patents have relatively narrow claims 
and alternatives are likely available for each of the structures described in the 
claim. 

* * * * * * * 


“22. It should be noted that the claims of a number of the patents listed by 
the parties in response to the Commission’s notice of July 11, 1949, apply to 
TV receivers as well as TV transmitter operations where such operations are 
Similar. Summing up, it is apparent from the above discussion that should the 
standards for the CBS system be adopted in order to manufacture transmitting 
equipment therefor it will be necessary to obtain a license from buth CBS and 
RCA. Should standards for the CTI system be adopted it would be necessary 
to obtain a license for the manufacture of transmitting equipment from RCA, 
but it is unlikely that such a license would be needed from CTI under the 
Sleeper patents. Should standards be adopted for the RCA system its patent 
position would be quite complete and no licenses from CBS or CTI would be 
required. 

ea ae * * * * * 


‘98 This is true as to Du Mont Laboratories because the standards permitted the use of 
Du Mont’s 500 kilocycle sync pulse; it is true as to Philco because the standards permitted 
the Philco’s alternate syne pulse; and it is true as to Armstrong because the standards 
permitted the use of wide band FM for the transmission of video signal and FM for trans 
mission of syne pulses. Hazeltine Research, Inc., also had a patent interest in Philco’s 
alternate syne pulse.” 


#9 See also ch. III of pt. 4 beginning at p. 110 of this compilation. 
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“CBS Proposals and Discussion” 


“71. As to patents, CBS recommended in its proposed findings and conclusions 
that: ‘The Commission should adopt standards which will give the best color 
television service, irrespective of patent considerations.’ This is what the Com- 
mission did as indicated in paragraph 126 above of its report by saying that the 
decision as to whether the RCA system should or should not be adopted is based 
solely on a consideration of the system on the merits.’ In addition, CBS in its 
proposed findings and conclusions as to patents calls attention to testimony of 
record showing: (1) that it will license all responsible manufacturers at rea- 
sonable rates; (2) that it has purchased no patent rights for sublicensing pur- 
poses; (3) that it owns only 25 or 30 patents relating to its system, and that it 
does not contemplate selling to any other organization (except one specific cor- 
poration which CBS contemplates it may form) the right to sublicense its patents, 
These facts appear fully consistent with the record testimony cited therefor, 
The only pertinent comment applicable is that the CBS testimony definitely 
shows that it does not intend to engage in the practice of acquiring the right to 
sublicense patents on its proposed system owned by others which practice can be 
ysed for monopolizing patent licensing in a particular field and constitute 
a misuse of patents as herein shown respecting RCA in the TV receiver field; 
nor does it intend to sell the right to sublicense its patents to RCA.” 

GE was not a party to the 1949-50 proceeding, docket 8736, et al. Its TV and 
FM broadcast patents as to transmitters and receivers are revealed by the 
patent adviser’s August 15, 1949, report, Mimeo 39537. (For results of the patent 
survey, see pp. 93-106 of this compilation.) 

Respecting GE patents the 1949 report on page 30, under “In General” states: 

“The number of United States radio patents owned by GE is not known. Also, 
in furnishing information for this report, GE limited the patents reported upon 
as being used to those specifically directed to FM or TV transmitters and 
receivers. 

“GE reported that, as of September 16, 1948, it had in use four video transmit- 
ter patents, four FM transmitter patents, six video receiver patents and one FM 
receiver patent. It should be noted that the patents were counted for each usage 
made thereof, ie., a patent applicable to both receivers and transmitters is 
counted twice, ete. { 

“None of the GE patents reported has claims covering operations or equipment 
specifically called for by the Commission’s transmission standards for TV or 
FM broadcast stations. Also, none of the GE patents reported has been validated 
by court action, and none is involved in litigation.” 

The position of GE in the matter of abandoning fundamental research in the 
broadcast fields to RCA is best shown by Dr. W. R. G. Baker's affidavit, in GE’s 
1953 motion in the U.S. District Court for Delaware for construction and enforce- 
ment of the 1932 consent decree respecting RCA licensing rights under GE and 
Westinghouse radio patents, in equity 793. (For 1953 decision on GE motion in 
which Westinghouse joined, see 117 F. Supp. 449.) 

Sign ficant statements in the Baker affidavit reproduced below have been un- 
dersecored ; it appears from said statements that up to 1950 GE had abandoned to 
RCA fundamental research and development in the TV and FM broadcast fields, 
and that Westinghouse had done likewise. Examination of the U.S. Patent 
Office records as to patents with filing dates prior to 1950 confirm the same 
conclusion. 

“T am a vice president of the General Electric Co. and the general manager 
of its electronics division. I have been associated with the electronics phase 
of the General Electric Co.’s operations continuously since 1917, with the excep- 
tion of the years 1930 to 1935, during which period I was vice president of Radio 
Corporation of America, Victor division. 

“The electronics division of the General Electrie Co. is charged with develop- 
ing, producing, and marketing apparatus and equipment involving the applica- 
tion of electronics principles, including more specifically radio and television 
receivers, two-way communication equipment, microwave relay equipment, AM- 
FM and television broadcast transmitters with associated studio equipment, 
industrial and transmitting tubes, receiving tubes, cathode-ray tubes, together 
with commercial and Government radio ranging devices. 

“The electronics division is the division which is responsible for the ‘radio 
purposes’ phase of the 1932 consent decree as set forth in A—1 agreement. 

“Electronics is still a rapidly expanding field, with new developments such 
as transistors and color television making patents and associated licensing ar- 

32090—59—pt. 7——18 
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rangements a very significant factor in the research, production, and marketing 
of electronics products. 

“Harly in 1950, in anticipation of the fact that after December 31, 1954, our 
patents would have a market value unaffected by any RCA sublicensing rights, 
General Electric Co. undertook a program of expansion and investment in elec. 
tronics research and development. In the period prior to January 1, 1955, this 
program can be expected to produce inventions of varying weight and sig. 
nificance. The value of each of these General Electric inventions is seriously 
depreciated by RCA’s representation that it will continue after December $1, 
1954, to have the right to grant sublicenses to third parties under patents issued 
on these inventions. 

“During 1952 I made preparations to start a licensing program under GR 
patents for the post-1954 period. 

“This program was frustrated at the outset, however, when the first company 
with whom we discussed the taking of licenses stated that it would not consider 
buying a license under GE patents unless and until it became clear that RCA’s 
assertion of sublicensing rights extending past December 31, 1954, was erroncous, 

“The basic pattern with respect to licensing which has been fundamental to 
the industry throughout the lifetime of most of the industry’s present executives, 
obviously approaches a crossroads in terms of the December 31, 1954, termina- 
tion date established in the A-1 agreement. In this electronics industry, there 
is an exceptionally extended period which necessarily lapses between the making 
of an invention and the reduction of that invention to the form of a marketable 
product. This is due primarily to the inordinately complex nature of electronics 
itself. Because of this, in this industry it is necessary to plan research, de- 
velopment and even production operations on a cycle much more extended than 
that encountered in less * * * now underway throughout the industry with 
respect to patent licensing relationships in the period beginning January 1, 1955, 
and thereafter, in order adequately to program research, development and even 
production in the intervening period. Delay occasioned by confusion, doubt, and 
misunderstanding over the terms of the single most significant licensing rela- 
tionship in the industry—that arising out of the 1932 consent decree involving 
RCA, Westinghouse, and General Electric—not only directly affects these three 
companies, but also all companies which have any licensing relationships with 
any one of the three. 

“The companies in this industry are therefore faced with a dilemma resulting 
from confusion and uncertainty over patent and license rights involving the 
parties to the 1982 consent decree. If companies in the industry re'ying on 
RCA’s representations were to make necessary investments in advance develop 
ment, tool up to produce, and actually produce products to take to the market 
in the first quarter of 1955, the risk is run that as of the first quarter of 1955 
millions of dollars could be invested in products which are not in fact licensed 
under controlling patents. 

“In sum, the RCA assertion of post-1954 sublicensing rights under G.E. patents 
is thwarting General Elcctric’s ability effectively to negotiate licenses under 
its own patents, and is causing confusion and misunderstanding throughout the 
radio and television industry. [Emphasis supplied.] 

Westinghouse was not a party to the 1949-50 proceeding, docket 8736, et al. 
The 1949 report above revealed a paucity of Westinghouse patents on transmit- 
ters or receivers in the TV and FM broadcast fields. This would seem to further 
confirm the fact that Westinghouse at an early date abandoned fundamental 
research in the broadcast fields to RCA. The time Westinghouse renewed such 
research, if at all, is not known. The 1949 report at page 42 under “In general” 
states as follows: 

“Westinghouse reported that as of September 14, 1948, it owned 175 patents 
relating to receivers, transmitters, and tubes. These constitute the Westinghouse 
radio patent structure. 

“On November 11, 1948, the head of the Westinghouse patent department (Mr. 
Arthur Stewart) informed the Commission that as far as could be determined 
but one of the Westinghouse patents was being used for video transmitters, none 
for FM transmitters, none for video receivers and two for FM receivers. 

“It further appears that none of the Westinghouse patents has claims covering 
operations or equipment specifically called for by the Commission’s transmission 
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standards for FM or TV broadcast stations. The patent in use for video trans- 
mitters, namely, No. 2,057,640, is involved in litigation.” * 
RCA settlements for patent misuse injury to private parties » 

Settlement came for the Farnsworth Co. in 1947 when RCA paid said com- 
pany $214 million for the right to sublicense its TV broadcast receiver patents. 
(For details see pp. 75 and 76 of this compilation.) As shown by paragraphs 
$4 to 39, both inclusive, of the November 3, 1950, report reproduced herein (pp. 
128-130, supra) the Du Mont Laboratories obtained a large sum from RCA in 
1950 for nonexclusive licenses under its patents which had no significance in 
the TV and I'M broadcast fields. This constituted settlement for RCA patent 
misuse injury to Du Mont Laboratories, for reasons heretofore stated. 

RCA settlement with Philco is also spelled out by paragraphs 34 to 39, both 
inclusive, of the November 3, 1950, report reproduced herein on pages 34-39, 
supra. Settlement with GE and Westinghouse obviously resides within their 
early patent agreements with RCA growing out of the 1932 consent decrees. 

Direct RCA settlement with Major Armstrong for patent misuse was defeated 
by the major’s death. However, his wife obtained settlement with RCA in 
1954 for the sum of $1,050,000 for nonexclusive licenses under unexpired Arm- 
strong patents. The settlement agreements required Mrs. Armstrong to dismiss 
Major Armstrong’s pending patent infringement complaint against RCA and 
NBC in the U.S. district court for Delaware, filed July 22, 1948 (civil action No. 
1139). Paragraphs 10, 12, 13, and 14, of the complaint alleged practices of RCA 
and NBC which were for “the purpose and intent to monopolize, and to maintain 
RCA’s wonopoly of the business of granting licenses under radio patents in 
the United States, and NBC's dominant pusition in the business of broadcasting 
programs to the public in the United States.” Before the dismissal of the Arm- 
strong complaint, it was amended to strike paragraphs 10, 12, 13, and 14. For 
worth of license under Armstrong patents, see footnote 17, page 52, of this 
compilation. 

RCA settlement for patent misuse with CBS did not come until 1954 when 
RCA agreed to pay CBS between $1 million and $1,500,000 to be determined by 
an arbitrator for a nonexclusive license under an improvement patent on 
shadow mask tricolor tubes and related CBS patents. The tube patent is No. 
2,690,518; its six claims are limited to tube st: uctural features. RCA obtained 
no sublicense rights. The agreement provides that the report of the arbitrator 
“shall not be admissible in evidence in any proceeding involving U.S. Letters 
Patent No. 2,690,518.” Each of the nine claims of patent No. 2,690,518 were 
involved in a Patent Office interference proceeding (No. 87869) declared Feb- 
ruary 9, 1955, with a Du Mont Laboratories pending application. The interfer- 
ence examiner rendered a decision in favor of the CBS patentees as to all claims 
involved. The Patent Office records do not show any CBS license to others than 
RCA. A nonexclusive license under patent No. 2,690,518 and related CBS 
patents can have but small value. It is therefore reasonable to assume that the 
RCA payment above is in settlement for the patent misuse injury to CBS grow- 
ing out of RCA and licensees rendering sterile the CBS field sequential color 
system adopted by FCC for TV broadcast stations in 1950. The CBS patent 
structure on its field sequential color system would warrant the $1 million to 
$1144 million payment. (See par. 22 of Mar. 31, 1950, memorandum on p. 366, 
supra.) Paragraphs 11 and 12 reproduced below of the March 31, 1950 memo- 
randum—mimeo 48419—show the principal patents of the field sequential CBS 
patent structure for color transmissions. 

“11. As shown by the attached chart CBS noted five patents, four of which 
are thought to involve standards proposed for the CBS color system. Dr. Gold- 
mark is the patentee of these four patents. The patents are owned by CBS 
and no rights to sublicense the same have been granted. 

“12. Referring to Goldmark patent No. 2,480,571, it covers any standard 
specific to the CBS present field sequential interlaced scanning operations for 
color transmissions. The Goldmark patent No. 2,304,081 would apply to a 
standard if it specified the specific color wheel employed by CBS in its color 





‘2% This patent is cited in Zenith’s suit against RCA for invalidating a number of video 
Eesets which RCA owns or has the right to sublicense. (U.S.D.C., Del., Civil Action No. 
a 
"There are no records stating that the payments made under these settlements by RCA 
were for the patent misuses per se; however, from the related facts in each case it ls 
reasonable to believe that they were. 
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system. This is also true of the other two Goldmark patents; namely Nog 
2,406,760 and 2,435,963 which relate to specific apparatus for balancing color 
signals obtained by a field sequential scanning procedure and a specific camerg 
tube of the storage type for color transmissions, respectively. In brief, none of 
the CBS patent contains claims which would read upon standards other thay 
such as are necessary for defining the specific methods of operation or equipment 
needed for the tield sequential color transmissions proposed by CBS. None of 
the proposed standards specify operations or equipment upon which claims of 
CBS patents read.” 


Part 7. MATTERS PENDING (1) FCC Reeutatory Duty Respectina RCA Patent 
Misuses; (2) INVESTIGATIONS OF SENATE SUBCOMMITTEE ON PATENTS UNpkER 
RESOLUTION 92, 84TH CONGRESS, 24 SESSION, AND (3) Patent SITvuatioy 
RESPECTING PRoposep TV Broavcast SubsckiIser SERvIcE, Docket 11279 


CHAPTER I. FCC REGULATORY DUTY RESPECTING RCA PATENT MISUSES 


Introductory 

The FCC investigation of the TV broadcast patent situation during the pro 
ceedings on technical standards for TV broadcast stations in 1949-50, docket 
8736, et al., established that RCA’s patent licensing pool in the TV broadcast 
field supported patent misuse practices which interfered with the regulatory 
duties of the FCC. 

Because of the above situation it was the patent advisor’s belief that the FCC 
should, as a regulatory duty, challenge the qualifications of NBC and RCA as TY 
broadcast licensees. It was also the patent adviser’s belief that the 1949-60 
patent investigation made urgent FCC patent rules for obtaining sufficient infor- 
mation on an annual basis for determining whether other holders of communica- 
tion patents within FCC jurisdiction were engaged in patent misuses which inter. 
fered with FCC regulatory duties or functions. A proposal to challenge NBC's 
qualifications as a broadcast licensee because of RCA patent misuses made in 
memorandums of the patent adviser for FCC agenda via the Conmmission’s Patent 
Committee was twice denied. The same memorandums urged that the Commis. 
sion take action on the comments filed in the patent rulemaking proceeding in 
docket 10090 ; no action was taken. 


FCC votes twice in 1952 against issuing notice for proceeding to challenge 
qalifications of RCA and NBC as broadcast licensecs 

These votes of FCC occurred on September 24, 1952, and November 13, 1952. 
The vote of September 24 followed purtial presentation by the patent adviser of 
his August 29, 1952, memorandum to the Patent Committee (Comuissioners 
hartley and Jones) with transmittal memo for renewal agenda dated Septem. 
ber 2, 1952, mimeo 81751. The memorandum was not forwarded by the Com- 
mittee, but the patent adviser was permitted to distribute the same to the Com. 
mission members. The November 13, 1952, vote came after presentation by the 
patent adviser of his memorandum dated October 22, 1052, to the Patent Com- 
mittee which was transmitted (mimeo 82036) for the reuewal agenda by Com- 
missioner Lartley. 

At the time of the above considerations the FCC Commissioners were: Walker 
(Chairman), Hyde, Webster, Sterling, Hennock, Bartley, and Merrill. The 
Chairman and Commissioner Hennock each dissented to the September 24, 1952, 
grant of NBC license renewal applications. On November 13, 1952, each dis 
seiter joined in the statement below for making the Commission vote unanimous 
fur the grant of the NBC broadcast station renewal applications involved. 

“We dissented from the recent renewals of licenses of stations WNBW, 
WNBK, and WTAM and voted to muintain them in status quo. The Commis 
sion on that date decided, under circumstances similar to those found here, that 
the licenses involved should be renewed and having made our position clear we 
see no useful purpose to be served by dissenting to the grant of the instant re 
newals. We, therefore, join the majority in voting for grants of renewals of 
stations WMAQ-FM, KNBH, and WNBQ. 


Patent Adviser’s Memorandum of August 29, 1952 


This memorandum comprised 39 pages; it proposed an RCA-NBC notice under 
809(b) of the Communications Act, as amended. The memorandum also sought 
FCC action on comments filed in the patent rulemaking proceeding, docket 10090. 
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The proposed transmittal memorandum for the Patent Committee, mimeo 81751, 
supra, summarized the memorandum, transmitted as follows ‘ ’ 

“], For Commission consideration there are transmitted herewith a memo- 
randum to the Patent Committee from the paten adviser on the above subject 
matters as well as a proposed notice to NBC and RCA pursuant to section 309 (b) 
of the Communications Act of 1934, as amended, and a proposed third supple- 
mental notice and proposed preliminary report of the Commission in the patent 
rulemaking proceedings, docket 10090. 

“2 Briefly, the proposed notice under section 309(b) is based on RCA’s 
monopoly in licensing receiver manufacturers to make and sell TV and FM 
proadcast receivers; its monopolistic practices relating thereto, and the powers 
RCA has acquired through such monopoly and practices as to its receiver 
licensees respecting research and respecting transmission standards adopted 
by the Commission for TV and FM broadcast stations. The patent adviser’s 
memorandum points out that one phase of the current grand jury investigation 
involving RCA and a number of other radio patent holding companies goes 
to the same RCA monopoly and practices, and its influence over its licensees 
respecting transmission standards for TV broadcast stations as relied upon 
for disqualifying NBC as a broadcast station licensee in the proposed notice 
under section 309(b) of the Communications Act, as amended. He reaches 
the conclusion that public interest precludes any action of the Commission 
other than notice under section 309(b) challenging NBC’s qualifications as a 
proadcast station licensee. 

“3. We should further point out that the patent adviser summarizes the 
factual matters upon which the proposed notice to NBC and RCA is based in 
numbered paragraphs 25 to 30 of his memorandum. Also, that in numbered 
paragraphs 31 to 34 he discusses matters which should receive consideration 
preliminary to Commission action on the NBC renewal applications, i.e., 
the fact that the RCA monopolistic practices and acquired powers which dis- 
qualify NBC as a licensee relate entirely to receivers for TV and FM broadcast 
stations licensed by the Commission; the duties or functions delegated to the 
Commission under sections 303(e), 303(¢), and 311 of the Communications Act 
as last amended; and the remote chance that the court would consider the 
revocation of broadcast station licenses in case antitrust convictions follow 
the current grand jury inquiry. Commission action is discussed in numbered 
paragraph 34 of the memorandum. 

“4. Respecting Commission action in the patent rulemaking proceeding, docket 
10090, the patent adviser in numbered paragraph 35 of his memorandum, points 
out the supporting relationship of the proposed patent rule to Commission 
action on the NBC pending license applications for TV broadcast stations which 
makes it necessary to issue the proposed third supplemental notice and the 
preliminary Commission report in the patent rulemaking proceeding at the 
time notice under 309(b) is issued to NBC and RCA respecting NBC’s pending 
license renewal applications for TV broadcast stations.” 

-aragraph 35 referred to in paragraph 4 of the September 2, 1952, transmittal 
memorandum above follows: 

“35. Should the Commission adopt the above notice respecting NBC’s qualifi- 
cations as a TV broadcast station licensee, it should also consider and adopt 
the attached proposed third supplemental notice and the proposed preliminary 
report of the Commission in the above patent rule proceeding, for the reasons 
set forth in summary on pages 1 and 2 of this memorandum. In brief, for 
the reasons just mentioned and because of the Commission’s statement in the 
second supplemental notice issued in the pending patent rule proceeding set 
forth in the last space paragraph under numbered paragraph 28, supra, the patent 
Tule is inextricably tied to the proceedings such as would follow if NBC’s 
qualifications for renewal of licenses of TV broadcast stations are challenged 
because of RCA’s antitrust violations and practices contrary to the public 
interest and in conflict with the Commission’s duties under sections 303 (e) 
and 303(g¢) of the Communications Act as last amended. Moreover, the adop- 
tion of the third supplemental notice and the preliminary report of the Com- 
mission in the patent-rule proceeding is necessary if the Commision intends to 
Testore patent issues in proceedings on proposed standards for broadcast sta- 
tions discontinued in 1945 (par. 12, supra) for the same reasons such adoption 
is necessary for supporting Commission policy as to broadcast licensees who 
own or control communication patents.” 
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The reasons set forth in the summary, pages 1 and 2 of the August 29, 1952, 
memorandum for FCC action on the comments filed in the patent rulemaking 
proceeding, docket 10090, at the time notice was adopted respecting NBC license 
renewal applications follow : 

“The time for filing comments in the patent rule-making proceeding (docket 
10090) closed February 21, 1952. The principal reasons for issuing the proposed 
third supplemental notice follow: 

“(a) Under the comments filed the rule originally proposed must be 
amended to such an extent that it constitutes a new rule; 

“(b) The amendments are necessary under the comments filed to make 
the rule valid and to make the rule workable from the viewpoint of being 
practical and economical for the following reasons: 

“(1) To make the rule valid, ‘persons’ who hold authorizations in 
the safety and special services field must be, as a class, excused from 
filing reports under the rule because the Commission has no legal basis 
for requiring them to furnish copies of their private patent agreements 
and the information as to their respective patents in use required by 
the rule; 

“(2) To make the rule workable and economical, it must be amended 
to call only for patents known or believed to be in use and related 
agreements, licenses, and licensing policy statements by the ‘persons’ 
required to report in order to keep the filings required within reasonable 
cost to the ‘persons’ covered by the rule, and also to make it possible 
for the Commission to process the same. 

“The principal reasons for issuing the proposed preliminary report attached 
in docket 10090 are: 

“(i) The proposed report fully discloses the Commission’s duties or fune- 
tions as to patents under the provisions of sections 218, 303(e) and 303(g), 
respecting ‘persons’ who own or control patents covering communication 
systems or equipment, and who are also communication carriers, or are 
also broadcast licensees to which the rule as rewritten is limited; 

“(ii) The proposed report sets forth the policies heretofore adopted by 
the Commission as to the actions it will take respecting ‘persons’ in (i) above, 
who are engaged in practices through the communication patents they own 
or control which constitute possible violations of one or more antitrust laws, 
or are contrary to the public interest ; and which may prevent or are incon- 
sistent with the Commission carrying out its duties or functions as to 
patents delegated by Congress in the sections named of the Communications 
Act, as amended ; 

(iii) The issuance of the proposed report would, by virtue of (i) and 
(ii) above, definitely establish with the industry that the Commission 
intends to carry out the policies it has adopted respecting patent practices 
which constitute possible antitrust violations or are contrary to public 
interest by ‘persons’ holding communication patents and who are within 
the Commission’s jurisdiction as communication carriers or as broadcast 
licensees,” 

Patent adviser’s memorandums of October 24, 1952 


As heretofore noted this memorandum was addressed to the Patent Committee 
and it was forwarded by Commissioner Bartley (mimeo 82036) for the license 
renewal agenda. Like the August 29 memorandum, it recommended the adop 
tion of an NBC-RCA notice under section 309(b) of the Communications Act 
of 1934, as amended, requiring an answer to a number of charges respecting 
RCA’s patent practices in the TV and FM broadcast fields, which were alleged 
to be contrary to one or more antitrust laws; both contrary and repugnant to 
the duties or functions of the FCC under sections 303(e) and 303(g) of the 
Communications Act, and contrary to public interest, convenience, and necessity. 

Like the August 29, 1952 memorandum, the October 24, 1952 memorandum was 
based on RCA practices constituting patent misuses or abuses. There was 
attached a supplementary chart comprising statements arranged chronologically 
and numerically respecting RCA’s acquisitions of patent rights and practices 
as to broadcast receivers, and related actions of Congress, and Federal agencies, 
namely, FTC, FRC, FCC, and the Department of Justice. The memorandum, 
as well as the references listed, and the chart and proposed notice are repro 
duced below. 
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References 


“1, Report dated June 3, 1948 (mimeo 22480), re RCA’s patent control as to 
television. 

“2, Report dated August 13, 1948 (mimeo 24942), re patent issues for pro- 
ceeding on transmission standards for TV broadcast stations, docket 8736, et al. 

“8. Report dated April 6, 1949 (mimeo 33776), re FM and TV patent control 
respecting transmitters for FM broadcast stations and TV broadcast stations. 

"4. Report dated August 15, 1949 (mimeo 39537), re patent use and control as 
to FM and TV broadcast transmitters and receivers and patent licensing re- 
specting same. : 

“5. Report dated November 3, 1950 (mimeo 56040), re factual matters respect- 
ing patents disclosed by testimony and exhibits in proceeding on transmission 
standards for TV broadcast stations (docket 8736, et al.) 


“Memorandum 


“1, This memorandum is supplementary to the attached chart which sets 
forth chronologically statements respecting RCA’s acquisitions of patent rights 
and practices as to broadcast receivers and the related actions of Congress, and 
Federal agencies, namely, Federal Trade Commission (FTC), Federal Radio 
Commission (FRC), Federal Communications Commission (FCC), and the De 
partment of Justice. The chart divides the years from 1919-52 into periods, 
namely, 1919-26; 1927-29; 1930-35 ; 1936-42; 1943-47; and 1948-52. The state 
ments of each period are numbered (1), (2), etc., which represent the order in 
which the statements in each period should be considered. It is also important 
to note that throughout the chart the matters set forth under RCA cover speci- 
fically only RCA’s acquisitions of patent rights and its practices concerning or 
relating to AM, FM, and TV broadcast receivers. Likewise the matters set 
forth under ‘Congress,’ ‘Commission,’ and the ‘Department of Justice’ represent 
the remedial or preventive actions taken by Congress and the agencies named 
as to RCA’s acquisitions of the same rights and related monopolistic practices. 
The matters set forth herein under each period as to the numbered statements 
constitute mostly the records on which the statements are based. 


“1919-26 period 


“2. Statements (1) and (3) in the above period were taken from pages 3 and 
4 of the December 1, 1923, report of FTC which was authorized by the House, 
67th Congress (Res. 548) early in 1923 as noted in statement (2), i.e., on 
March 4, 1923. 

“8. The reason for the House Resolution 548 was that the cross-licensing 
agreements between the telephone group and radio group caused ‘apprehension’ 
and ‘fear’ because there was ‘evidence sufficient to raise the question in reason- 
able minds, that certain companies and interests have been endeavoring to 
establish a monopoly in wireless communication through control of the manu- 
facture and sale of radio instruments,’ as well as a monopoly of ‘radio trans- 
mission.’ (These quotes were taken from the report of the House Committee 
on the Merchant Marine and Fisheries on H.R. 13773 (67th Cong.), p. 4, and 
from a statement of the late Senator White (then a Representative) when 
explaining the antimonopoly provisions of H.R. 13773 on the floor of the House. 
(See p. 2334, 64th Cong. Record of January 24, 1923.) 


“1927-29 period 


“4. Statement (1) was taken from pages 8 and 9 of exhibit 46 in docket 5806, 
ie, pamphlet entitled ‘Patent Policies of Radio Corp. of America’ by 
Otto S. Schairer, vice president in charge of patent department. Statement 
(8) is based on the decisions of District and Appellate Courts in 35 Fed. 2d 
962 and 47 Fed. 2d 606, respectively, in the case of Arthur D. Lord, Receiver for 
the De Forest Radio Co. v. RCA. As to statement (3) it should be explained 
that section 13 of the 1927 Radio Act did not require the Commission to refuse a 
station license to any ‘person’ adjudged guilty of monopolizing or attempting to 
monopolize ‘radio communication’ when the court had revoked the station li- 
cense, as was true of section 311 of the Communications Act before the McFar- 
land amendment in 1952, but it did have the provision whereby the Commission 
could refuse such a license under a conviction of antitrust violation where the 
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court had not revoked the offender’s station license or licenses and monopoly was 


as to ‘radio communication.’ Section 15 of the 1927 Radio Act was the same | 


as section 313 of the Communications Act of 1934 as amended. 
“1930-35 period 


‘>. The antitrust suit referred to in statement (1) was filed May 13, 1930, 
in the U.S. District Court for Delaware. The petition as amended and supple 
mented in 1932 charged 14 defendants with conspiracy to restrain trade and 
to monopolize the field of the manufacture of radio apparatus and the trang. 
mission of messages in radio and by wire. The litigation was terminated by 
consent decrees of November 21, 1932, May 25, 1934, and July 2, 1935. Ag get 
forth in statement (2) RCA received under the agreements made possible by 
the consent decrees a nonexclusive right to sublicense the patents of the tele 
phone group and the other members of the radio group to manufacture and sel] 
broadcast receivers instead of the exclusive right to sell receivers under the 
patents of the same companies. 

“6. The report of FRC on which statement (3) is based bears the date of 
June 24, 1931. The report is that of Commissioner W. D. L. Starbuck, a patent 
attorney by profession. Commissioners Lafount and Robinson concurred, and 
Commissioner Sykes wrote a dissenting opinion which Chairman Saltzman 
signed. 

“7. Referring to statement (4) Congress passed the Federal Communications 
Act with antitrust provisions sections 311 and 313, which are explained above, 
Thus, Congress in 1934 continued its guard against monopolistic patent prae- 
tices and control in the radio fields. Reports and hearings on the Radio Act 
of 1927 contain a vast amount of discussion reflecting the detriments against 
public interest due to monopoly through radio patent control centered in the 
hands of a few. Congress discussed long and most seriously the need of placing 
in the hands of the Commission the power to refuse licenses to broadcasters 
when found guilty of antitrust violations. However, such a provision was never 
passed by Congress; instead sections 13 and 14 were enacted in the Radio Act 
of 1927 and continued in the Communications Act of 1934 as sections 311 and 
313, respectively. 

“8. Congress also kept the duty or function of determining transmission stand- 
ards for radio broadcast stations in the Commission when it passed the Com- 
munication Act of 1934 (303(c)), and it added as a duty of this Commission 
the study of new uses of radio whereby to ‘generally encourage the larger and 
more effective use of radio in the public interest.’ These latter provisions ob- 
viously ure intended as Commission aids to prevent monopoly in the radio fields, 
i.e., section 303(e) can be used to avoid placing complete patent monopoly in 
the hands of a patent holder, and section 303(g) can be employed to prevent 
centralization of research in the hands of a few. These powers are emphasized 
when the Commission sanction provided as broadcast licensees under section 
13 of the 1927 Radio Act and section 311 of the Communications Act, before 
amended by the McFarland Act, is considered. 


“1936—42 period 


“9. Statement (1) was taken from the report of the Comwission’s TV Patent 
Committee, dated May 24, 1939. Statement (3) as to non-RCA licensees is 
based on the NTSC records on file with the Commission. Thomas T. Goldsmith 
(Du Mont Laboratories) chairman of panel 8 of NTSC wrote the panel on 
December 24, 1940, to the effect that RCA and its licensees were endeavoring to 
freeze the synchronizing pulse standard to a nonflexible one required for the 
RCA system which was best within the patents RCA either owned or had the 
right to sublicense. A check of the voting record of panel 8 on file with the 
Commission shows that Mr. Goldsmith's statements were correct, i.e, that RCA 
and its licensees were voting for the nonflexible synchronizing pulse which fit 
the RCA patents, while the independents (non-RCA licensees) voted for the 
‘500 ke. vertical pulse’ offered by the Du Mont Laboratories which permitted a 
wide range of line, frame, and field scanning rates for black and white trans 
missions, and thus permitted color transmissions of the field sequential type then 
being developed by CBS. Also, there were receivers in being at that time 
capable of accepting and reproducing black and white signals from either the 
black and white transmissions pursuant to the standards adopted or from 
color transmissions in accordance with the CBS field sequential system being 
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developed.” In other words, a receiver compatible with each type of trans- 
missions. 

“10. The Commission’s determination to have flexible standards as to scanning 
frequencies is best shown by Chairman Fly's testimony in hearings before the 
Committee on Interstate Commerce, U.S. Senate (76th Cong. 3d sess., on S. Res, 
251) to investigate the Federal Communications Commission in connection with 
the development of television. His testimony was given on April 10, 1940, and as 
to the matter of flexibility in the standards he stated on page 11 as follows: 

“‘Plexibility is exactly what we want, and the reason why we are here today 
is that in the conscientious performance of our duty under the statute, in which 
you gentlemen charged us with the duty of fixing standards, we do not want 
to freeze standards and place before the public one and only one system. 

“‘Flexibility is an essential point, and to get flexibility you must permit 
research. You have there an incentive for research. Give television a forward 
movement, put everything behind it, and then when we get on to a standaid-gage 
track, fix those boundaries and let everybody go ahead with experimentation 
and research within those limits. Then we will know that the public has a 
flexible system. We will know that they have alternatives and that they have 
some reasonable assurance of improvements in service in the decades to come.’ 

“11. Statement (4) is based on the Commission’s records in docket 5806. In 
brief, on February 29, 1940, the Commission issued a report permitting TV 
broadcast licensees to rerder programs but still on an experimental basis, 
Three weeks thereafter, RC.\ launched an extensive promotional campaign to 
sell its TV receiver designed to receive broadcasts pursuant to transmissions 
called for by the proposed RMA standards which required receiver operations 
and equipment best within the patents RCA owned or had the right to sub- 
liense. The Commission believed that a sale of a great number of such receivers 
would freeze the art to the then existing RMA transmission standards, and 
that it would prevent the research believed necessary as to a number of develop- 
ments in TV broadcasting before commercial operations could begin. Therefore, 
order 65 was issued on March 2, 1940 (statement (5)), which suspended section 
4.73(b) of the Commission's rules and regulations under which commercial TV 
broadcasting was to begin September 1, 1940, and thus had afforded RCA an 
excuse for its TV receiver promotional campaign. 

“12. Statement (6) is based on Commission records resulting from informal 
engineering hearings in the years 1936-39, and from proceedings beginning 
in 1940 in docket 5806, Jn the Matter of Amplitude v. Frequency Modulation for 
Oral Broadcast Service on Frequencies Above 30,000 kc. Throughout these 
hearings in both periods Major Armstrong and one or two independents (non- 
RCA licensees) pushed the use of wide band frequency modulation for high 
frequency stations, while RCA and licensees advocated amplitude modulation for 
such stations. The Commission’s report of May 20, 1940 (mimeo 41119) adopted 
Armstrong’s wide band frequency modulation system for FM broadcast stations, 
and on June 22 and 29, 1940, rules and regulations and transmission standards 
respectively were adopted for such stations. (See statement (8).) 

“13. Statement (7) is based on the Commission’s report in docket 5806, dated 
May 28, 1940. This was an interim report; its purpose was to warn the parties 
taking part in the proceedings in docket 5806 of the Commission’s policy respect- 
ing its function as to transmission standards, and to also give notice that the 
Commission would not permit patent holding companies to utilize the trans- 
mission standards for broadcast stations for monopolistic purposes. 

“14. Statement (9) is likewise based on the records and testimony in docket 
5806, which show the position of RCA and licensees respecting the sound trans- 
missions for TV broadcast stations during 1941. The transmission standards 
adopted for FM broadcast stations call for a frequency channel of 200 ke., while 
transmission standards adopted for TV sound call for but 50 ke. At that time 
RCA either owned or had the right to sublicense a considerable number of patents 
claiming the more narrow band systems for frequency modulation. These patents 
were prior to the Armstrong’s basic patents on his wide band frequency modula- 
tion system, and thus the patent reason for RCA and licensees advocating a nar- 
rower frequency band for TV sound. (Seestatement (10) of chart.) 

“15. Statement (11) is based on the patent report dated August 15, 1949, 
reference 4 of this memorandum, particularly, appendixes XIII and XVIII, 





“2 The factual situation surrounding this controversy as to this flexible synchronized 
pulse standard is also reported on pp. 19, 32, 42, 49, and 263-299, in “Television Standards 
and Practice’ (1943) by Donald G. Fink.” 
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which show as of 1949 the FM patents in use for the sound side of TV broadcast 
stations which RCA owned or had the right to sublicense. As shown by the 
patent report of November 3, 1950 (reference 5 of this memorandum), the same 
patents were made of record in docket 8736, et al. as being in use in 1950 for Fy 
transmitters and receivers. 

“16. Statement (12) is based on (m) allegations made in Major Armstrong's 
complaint in his pending patent suit filed July 22, 1948, against RCA and NBC in 
the U.S. District Court for Delaware for infringement of his FM patents on wide 
band frequency modulation; (b) a complaint made in 1950 by the Hoosier Net- 
work which the Commission on March 6, 1950, referred to the Department of 
Justice for investigation (item 3 FM agenda for Mar. 6, 1950); (c) the 1948 
testimony of Major Armstrong, et al. before the Committee on Interstate and 
Foreign Commerce, U.S. Senate, under 8S. Res. 78 re ‘Certain changes with re 
spect to FM developments’; and (d) article in February 1948 issue of Fortune, re 
RCA and Armstrong as to FM patents and developments. 

“17. Statement (13) is based on the District Court’s decision (46 Fed. Supp, 
654), for Delaware, dated September 15, 1942. The Attorney General filed an 
appeal to the decision of the District Court with the U.S. Supreme Court, but 
later dismissed the same on his own motion (318 U.S. 796). 


1943-47 period 


“18. Statement (1) is based on the 1944 proceedings of panel 6 and its com- 
mittee 2 of RTPB. This panel and its committee considered the flexible syn- 
chronizing pulse standard adopted in 1941 for black and white transmissions of 
TV broadcast stations and recommended the freezing to the one type of trans- 
mission out of the four types permitted, i.e., the RMA type as modified. The 
records of these proceedings show that panel 6 had 25 voting members and its 
committee 2 had 18 voting members; that 15 voting members of panel 6 rep- 
resented RCA or licensees, and that 12 voting members of committee 2 repre 
sented RCA or licensees; and that the voting and discussions of panel 6 and its 
committee 2 confirms the fact that RCA and licensees were definitely for freez- 
ing the synchronizing standards to the nonflexible type, i.e, RMA modified, 
which was recommended. 

“19. Statement (2) is taken from the testimony and exhibits, and the Commis- 
sion’s report dated December 19, 1945, in docket 6730. This proceeding included 
a revision of the technical standards for TV broadcast stations adopted April 
30, 1941. The Commission adopted the RTPB proposal above. Thus, the flexible 
synchronizing signal system which was capable of color transmissions (field 
sequential) at other line, frame, and field scanning rates, i.e., the Du Mont 
500 ke. vertical pulse system permitted under the standards adopted April 30, 
1941, was lost to broadcast developments. There is nothing in the record of the 
proceedings or in the Commission’s report to indicate or show why the flexible Du 
Mont synchronized pulse system was abandoned. 

“20. Statement (3) is based on the 1947 agreements between RCA and Farns- 
worth Television & Radio Corp. (now Capehart-Farnsworth Corp.). This 
agreement is analyzed in each of the references 3 to 5, both inclusive, of this 
memorandum; it was also dealt with in the cross-examining of RCA witnesses 
in docket 8736, et al. (1949-50 proceedings on current standards for color trans 
missions of TV broadcast stations). It should be further noted that as of 1950 
RCA had the right to sublicense and retain royalties on the FM and video patents 
of 24 patent holding companies for the manufacture of FM and TV broadcast 
receivers; that substantially all of these patent holders had obtained an RCA 
standard license in the receiver or other fields; that at the same date RCA 
either owned or held the right to sublicense 1,800 TV patents; and on the same 
date that all TV receiver manufacturers (about 110) had obtained RCA receiver 
licenses except 2 companies who were being sued for patent infringement by 
RCA. 

“21. Statement (4) is based on the testimony, exhibits, and Commission report 
in docket 7896, respecting a petition filed by CBS on September 27, 1946, seeking 
authority and regulations to operate commercial television stations on the UHF 
channels on the basis of the system developed by CBS. The Commission’s report 
is dated March 18, 1947. (See also appendix to patent report dated August 13, 
1948, reference 1 of this memorandum. ) 
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“1948-52 period 


“99. Statement (1) is based on factual matters set forth in the patent reports 
of August 15, 1949, and November 3, 1950, references 4 and 5, respectively, of 
this memorandum. Each of these reports fully cover the matter of RCA and 
its TV receiver licensees. The Commission's records resulting from the semi- 
annual patent reports filed by RCA since 1942 also show the same factual matters 
respecting RCA and its TV receiver licensees. Respecting statement (2), on 
August 26, 1942, the Commission directed the patent adviser to make an inves- 
tigation as to FM and TV broadcast transmitters and receivers, i.e., the Com- 
mission deferred action on a memorandum submitted by the law bureau pro- 
posing patent issues for the September 20, 1948, hearing in docket 8976, et al, 
and instead directed that the information required for such patent issues be 
obtained through letter requests and that a further report be submitted upon 
replies to said requests. (See p. 1, patent report dated April 6, 1949, and patent 
report dated August 15, 1949, references 3 and 4, respectively, of this memo- 
randum. ) 

“93. Respecting statement (3), in support of the policy adopted, the Commis- 
sion quoted at length from the decision of the U.S. Supreme Court in the Chain 
Rules case (319 U.S. 190) as to the matter of violation of antitrust laws through 
patents by broadcast licensees. The Supreme Court adopted the Commission’s 
own language from its report on the chain rules and regulations, which defines 
the basis of Commission policy adopted February 25, 1949, as follows (p. 223): 

“The prohibitions of the Sherman Act apply to broadcasting. This Commis- 
sion, although not charged with the duty of enforcing that law, should admin- 
ister its regulatory powers with respect to broadcasting in the light of the pur- 
poses which the Sherman Act was designed to achieve. * * * While many of the 
network practices raise serious questions under the antitrust laws, our juris- 
diction does not depend on a showing that they do in fact constitute a violation 
of the antitrust laws. It is not our function to apply the antitrust laws as such. 
It is our duty, however, to refuse licenses or renewals to any person who engages 
or proposes to engage in practices which will prevent either himself or other 
licensees or both from making the fullest use of radio facilities. This is the 
standard of public interest, convenience or necessity which we must apply to 
all applications for licenses and renewals. * * *’ 

“Tt should be further noted that the patent policy adopted February 25, 1949, 
as to broadcast licensees, has in substance been reiterated by the Commission as 
follows: (1) In paragraph 126 of the first report on current standards for color 
transmission of TV broadcast stations dated September 1, 1950, docket 8736, 
et al, and (2) in paragraph 5 of the second supplemental notice issued in the 
pending patent rule proceeding (docket 10090) on January 17, 1952. 

“24. Statement (4) is based on the testimony and exhibits, and the Commis- 
sion’s report on the proceedings respecting standards or color transmissions of 
TV broadcast stations (docket 8736, et al.). All of these patent matters are fully 
set forth in the patent report of November 3, 1950, which is reference 5 of this 
memorandum. Statements (5) and (6) simply indicate the manner in which 
patent information was obtained during hearings on current standards for TV 
color transmissions, docket 8736, et al. This information as well as the in- 
formation brought together and analyzed in the patent report of August 15, 
1949 (reference 4), was utilized in cross-examining the witnesses for the patent 
holders who made reply to the notices (see statement (7) ). 

“25. Statement (8) is drawn from the proceedings for determining current 
standards for color transmissions of TV broadcast stations, docket 8736, etal. It 
should be noted that the operations called for by the standards which are not 
within the patents RCA owns or has the right to sublicense are strictly those for 
superimposing upon black and white transmissions, the color transmissions pur- 
suant to the CBS field sequential system for which standards were adopted. 
Statement (9) is based on the proceedings in docket 8736, et al., for determining 
current standards for color transmissions; the principal RCA licensees who 
supported the dot sequential system were DuMont Laboratories, Philco, and 
Aveo. (At the time of the hearing DuMont Laboratories was not a licensee of 
RCA but was involved in patent infringement and antitrust litigation with the 
RCA at the time. Within a month after the proceedings were closed in docket 
8736, et al.. RCA and DuMont Laboratories settled their litigation, dismissed 
on complaints, and DuMont renewed its receiver license which it had refused 
in 1948.) 
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“26. Statement (10) is based on the records of Commission reports in docket 
8736, et al. It should be noted that in 1941 TV receiver circuits for providing 
‘brackets’ called for by the Commission were available as shown in connection 
with statement (3) under period 1936-42 of this memorandum. It should be 
further noted that the refusal to incorporate ‘brackets’ in receivers suggested by 
the Commission, if patented, were within patents RCA owns or has the right to 
sublicense. Therefore, there was no patent reason for resisting ‘bracket’ stand. 
ards on the part of RCA and its receiver licensees. However, if such ‘brackety’ 
were provided it would mean the manufacturers of TV receivers for color rece 
tion would need to pay an additional royalty to CBS. Statements 11 to 14, both 
inclusive, each sufficiently shows the basis therefor. 


“Commission action on NBC renewal applications for AM and TV broadcast 
stations 


“27. Should the present grand jury proceeding result in an antitrust snit 
in which RCA and possibly some of the other patent holding companies involved 
in the proceeding be convicted of violating one or more of the antitrust laws, 
the court could under section 313 of the Communications Act revoke NBC's 
licenses for TV broadcast stations, and the Commission must then refuse TY 
broadcast station licenses or construction permits for such stations to NBC pursn- 
ant to section 311 of the same act as last amended. Such revocation of licenseg 
on the part of the court has a very remote possibility primarily because neither 
the court nor the Department of Justice is familiar with the use of such a sane 
tion, and neither is fully acquainted with the public interest aspects of TY 
broadcast stations. Moreover, the court instead of considering the revocation of 
broadcast licenses of any of the parties convicted would consider the sanctions 
which are ordinarily employed where antitrust violations occur through acquisi- 
tions of patent rights and related practices, namely, render invalid the agreements 
which create the monopoly and through consent decrees permit new agree 
ments which do not violate the antitrust laws and which stop the practices that 
perpetuate the monopoly and also constitute abuses of the patent system. In 
any event, such was the procedure followed by the court in the 1930 antitrust 
suit against the telephone group and the radio group. 

“28. Should the court apply its usual sanctions above described to RCA upon 
conviction of antitrust violations growing out of the current grand jury inves- 
tigation, then the Commission, under the ‘McFarland Act’ could not consider 
alone the antitrust violations per se upon which the court bases its conviction 
for refusing licenses to NBC, because such action on the part of the Commission 
would constitute ‘double jeopardy’ which the Mclarland Act is intended to 
eliminate by striking the provision for such Commission procedure from section 
311 of the Communications Act. Thus, any RCA practices which are contrary 
to Commission policy would not be eliminated. 

“29. Another point of importance is that should be the Department of Justice, 
through its grand jury proceeding, obtain conviction of RCA and one or more 
of the other radio patent holding companies involved, (a number of whom are 
also TV broadcast station licensees) the conviction of the latter would be on 
the basis of conspiracy in the manufacture and sale of patented equipment or 
unfair competition respecting such equipment as to which the Commission in its 
recent ruling in dockets 10031-10034, et al., in responding to a request of the 
hearing examiner for clarification stated ‘a conspiracy to restrain the manu 
facturer of radio apparatus, while it might have some indirect effect upon 
radio communication services, would not, within the meaning of our opinion, 
be considered an activity directly involving radio communications.’ From this 
it could be assumed that the Commission would have no interest in the antitrust 
conviction of any party other than RCA as a result of the current grand jury 
inquiry. 

“30. It should be further noted that grand jury proceedings are strictly secret 
and that all documents and records obtained for the grand jury to conduct 
its investigations are impounded by the court and rarely made available to 
anyone other than the parties to the proceeding. For this reason the Commis 
sion is not in a position to obtain copies or information from the records or 
documents covered by the subpenas issued and filed with the court. It should 
also be noted that any antitrust conviction growing out of the grand jury pro 
ceeding, supra, would likely be 2 or 3 years hence. Such a length of time for 
antitrust convictions, where so many parties and issues are involved as in the 
present grand jury proceeding, is accepted as being necessary. Therefore, even 





its 
the 
nu- 
on 


on, 
his 
ust 
ry 


ret 
act 

to 
‘is 
ld 
ro- 
for 


en 


REGULATORY COMMISSIONS AND AGENCIES 2623 


though conviction of RCA is certain NBC could continue to operate its TV 
proadcast stations for a number of years, although fully disqualified because 
of the acquisitions of the patent rights and related practices, and the use of 
TV receiver manufacturers as to transmission standards for TV broadcast 
stations adopted by the Commission, by its parent company, RCA. 

“31. There seems to be no question respecting the Commission’s legal right 
to initiate a proceeding on the question of NBC’s qualifications as a licensee of 
TV broadcast stations because of RCA’s acquisitions and practices for obtaining 
and maintaining its monopoly in the business of licensing others to manufac- 
ture and sell FM and TV broadcast receivers, which enables RCA to monopolize 
research as to such receivers, and also provides RCA the power of receiver 
manufacturers to resist the adoption of transmission standards for TV broad- 
cast stations which call for receiver operations not within the patents RCA 
owns or has the right to sublicense, and to advocate transmission standards 
for FM and TV broadcast stations which call for receiver operations within 
the patents RCA owns or has the right to sublicense. Also the evidence the 
Commission has at hand, through records filed by RCA and other patent hold- 
ing companies, and the testimony and exhibits made of record in different pro- 
ceedings on transmission standards for FM and TV broadcast stations, appear 
to be ample for testing NBC’s qualifications. Thus, Commisison action appears 
to center in one question, namely, should the Commisison wait for whatever 
antitrust convictions may be obtained as a result of the current grand jury 
proceeding involving RCA and a number of other radio patent holders, or should 
the Commission give notice to NBC of its intention to consider the matter of 
its qualifications because of the foregoing acts and practices by its parent 
corporation, RCA, under its pending five applications for the renewal of licenses 
of AM and TV broadcast stations pursuant to section 309(b) of the Communi- 
eations Act of 1934, as amended, by Public Law 554 (McFarland Act), effective 
July 16, 1952. 

“22. It appears that the best way to determine the above question is to 
weight the benefits which would result in the ‘public iiterest, convenience and 
necessity’ if NBC’s qualificatioas were chalienged at this time against the public 
interest benefits under the resulting situations set forth in paragraph 27 to 31, 
should the Commisison wait until convictions are obtained, if any, through the 
current grand jury investigation of RCA and a number of other radio patent 
holding companies. 

“33. By challenging NBC’s qualifications on the renewal license applications 
at hand for AM and TV broadcast stations, the Commisison would be carrying 
out the intentions of Congress under section 303(e) and 303(g) of the Com- 
munications Act of 1984. In brief, it would be acting upon evidence which 
dearly indicates that RCA and its receiver licensees have on several occasions 
used their combined power to determine industry recommendations to the Com- 
mission respecting transmission standards for TV broadcast stations which 
constitutes an attempt to usurp the Commission’s function or duty delegated 
by Congress under section 803(e) of the Communications Act. This, the Com- 
mission in 1940 stated in no uncertain terms it would not permit. 

“284 In connection with what is said in the preceding paragraphs, it should 
be emphasized that if the exercise of the powers referred to on the part of 
RCA and receiver licensees is not stopped at this time RCA will likely continue 
to hold the matter of color transmissions of TV broadcast stations in ‘status 
quo,’ until its agreements from which it obtains the right to sublicense neces- 
sary TV receiver video patents, expire on December 31, 1954. It is reasonable 
to believe that such action on the part of RCA will follow because it invested 
several million dollars to obtain said agreements and it can collect the greatest 
amount of money in royalties by permitting the maximum of TV receivers for 
black and white transmissions to be sold before the agreements referred to 
expire unless the Commission adopts standards incorporating the RCA patented 
dot sequential system for color transmissions in lieu of its current standards 
for such transmission and thus not decrease RCA royalties as to TV broadcast 
receivers because it would continue to collect most all such royalties, 

“35. Again, the foregoing procedure is the best for RCA because the more 
black and white receivers sold to the public the greater pressure RCA will 
have from the owners of such receivers for the Commission to adopt the dot 
sequential system which RCA offers as a standard, or its equivalent, due to 
the fact that transmissions pursuant to standards incorporating said system 
can be adequately received in black and white on receivers in the hands of the 
public without one iota of cost to the receiver owners. Essentially TV broad- 
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casters follow the view of receiver owners because they do not wish to render 
visual color program service unless an audience is present to receive the same 
either in black and white or in color, which is not the case under the present 
situation as to transmission standards for such stations but would be if stand. 
ards for the RCA dot sequential system were adopted. 

“36. Again, by the Conunission utilizing its sanction as to broadcast licenseeg, 
ie., challenging NBC’s qualifications as a TV brondcast station licensee at this 
time, it would show its determination to carry out its policy adopted February 
25, 1949, respecting licensees who own or control communication patents. Also, 
if the Commission challenges NBC’s qualifications on the grounds heretofore 
noted, it is possible that TV receiver manufacturers would be willing to provide 
future sets with ‘brackets’ whereby through adjustment (automatic or manual) 
said receivers could be utilized for reproducing in black and white the trang- 
missions of TV broadcast stations, operating either pursuant to the Commis. 
sion’s standards for black and white transmissions or pursuant to its current 
standards for color transmissions. This would represent a great benefit to 
public interest because it would cut short further obsolescence of TV receivers 
in the hands of the public in case the Commission does not change its current 
standards for color transmissions of TV broadcast stations. 

“37. Again, action by the Commission granting the pending NBC renewal 
licenses for its AM and TV broadcast stations would tend to preclude court 
consideration for revoking such licenses in case RCA violations of the antitrust 
laws were proven in an antitrust suit arising from the current grand jury pro- 
ceedings. This is true, because since RCA’s patent acquisitions and related 
practices including the use of its licensees as to industry recommendations 
respecting transmission standards for broadcast stations will provide the whole 
or a part of the basis for securing conviction of RCA, and since the Commission 
has knowledge of these acquisitions and practices insofar as concerns ‘public 
interest, convenience and necessity’ in the licensing of TV broadcast stations, 
it follows that should the Commission grant the NBC renewal applications 
being considered, irrespective of the fact that it has the legal right to challenge 
NBC’s qualifications as a licensee for such stations, the court could only assume 
that it may be precluded from considering the revocation of said licenses, 
Moreover, the foregoing appears to be fortified by the intent of Congress indi- 
eated in recent legislation for amending section 7 of the Clayton Act (par. 23, 
supra) wherein it said: 

“‘Nothing contained in this section shall apply to transactions duly consum- 
mated pursuant to authority given by the * * * Federal Communications Con- 
mission * * * under any statutory provisions vesting such power in such Com- 
mission.’ (Public Law 899, effective Dec. 29, 1950.) 

“838. Weighing the above public interest benefits which would result if the 
Commission should grant the NBC pending renewal licenses for stations, and 
thus approving the qualifications of NBC as a licensee for such stations, against 
the public interest benefits which may result from the grand jury inquiry in 
case antitrust convictions are obtained, there seems to be but one conclusion, 
namely, that the Commission challenge NBC’s qualifications now under its 
pending renewal applications for its broadcast stations. A proposed notice for 
this purpose, pursuant to section 309(b) of the Communications Act as last 
amended, is attached.” 
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Notice 


“Notice to the National Broadcasting Co. (NBC) and its parent corporation, 
the Radio Corp. of America (RCA) 


“1, The Commission has carefully examined the above license renewal appli- 
cations for broadcast stations filed by the National Broadcasting Co., but is 
unable to find that ‘public interest, convenience and necessity’ would be served 
by granting said applications. More specifically, the Commission finds, after 
careful consideration of the above applications, and its records ™ pertaining to 
RCA's acquisitions of patent rights and related practices as to receivers manu- 
factured and sold to the public for the reception of programs of TV and FM 
proadcast stations operating pursuant to the Commission’s transmission stand- 
ards for such stations, and pertaining to the license powers or influence RCA 
attains through said acquisitions and practices, renders highly doubtful the 
qualifications of NBC to serve ‘public interest, convenience and necessity’ as 
a broadcast station licensee. 

“2. According to Commission records RCA has, by virtue of the patents it 
owns or has the right to sublicense, and its practices relating thereto, created 
for itself a monopoly in the business of licensing others to manufacture and 
gell receivers capable of accepting and reproducing program transmissions of 
FM and TV broadcast stations operating pursuant to the Commission’s trans- 
mission standards for such stations. Its practices for acquiring and main- 
taining said patent license monopolies appear from the Commission records 
to be as follows: 

“(1) To acquire through research or purchase, ownership, or the non- 
exclusive right to sublicense basic or ‘key’ unexpired U.S. patents necessary 
for the manufacture and sale, without patent infringement, of TV and FM 
receivers capable of accepting and reproducing the program transmissions 
of TV broadcast stations and FM broadeast stations operating pursuant to 
the Commission’s transmission standards for such stations. 

“(2) To not grant others the right to sublicense RCA owned U.S. patents 
on broadcast receivers. 

“(3) To acquire improvement inventions as to all systems, equipment, 
or devices covered by claims in the patents on broadcast receivers under 
which RCA obtains the nonexclusive right to sublicense. 

“(4) To acquire the right to collect royalties on all broadcast receiver 
patents under which RCA obtains the nonexclusive right to sublicense. 

“(5) To require ‘persons’ from whom the nonexclusive right to sub- 
license others to manufacture and sell broadcast receivers, to accept a 
standard RCA royalty-basis license, if such person is engaged in the manu- 
facture and sale of broadcast receivers, while RCA obtains a license for 
itself and the right to sublicense others under the patents of the other party, 
and the same right to the inventions that may be made, or the patents 
obained by the other party, on the inventions claimed in the patents of ‘said 
other party. 

“(6) To perform the research work necessary for providing RCA broad- 
cast receiver licensees with complete circuit diagrams and descriptions as 
to associated tubes and other elements or devices needed for the operation 
of TV and FM broadcast receivers, which are within the patents RCA owns 
or has the right to sublicense. 

“3. According to the Commission’s records RCA by virtue of its above acquisi- 
tions of patent rights and related practices acquires the power or influence of 
patent licensees to resist all transmission standards for TV or FM broadcast 
stations which require patented or patentable receiver operations or equipment 
not within the U.S. patents or inventions RCA owns or has the right to sub- 
license, and, by virtue of the same patent acquisitions and practices RCA acquires 
the power or influence of patent licensees as to transmission standards for TV 
or FM broadcast stations, which require patented or patentable receiver opera- 
tions or equipment, to advocate standards which require receiver operations 





@« The Commission records referred to include all testimony and exhibits in public hear- 
ings or conferences conducted by the Commission respecting transmission standards rejected 
or adopted by the Commission for either TV or FM broadcast stations, as well as all other 
records and data filed with the Commission voluntarily or upon the request of the Com- 
Mission through letters, notices, or orders which relate in any way to the acquisition of 
patent rights by RCA through research, by purchase, or by agreements respecting FM or 
TV broadcast receivers, its practices relating thereto, and the powers or influence which 
RCA attains by virtue of said patent rights or practices. 











2634 REGULATORY COMMISSIONS AND AGENCIES 


or equipment within inventions or patents owned by RCA, or the patents or 
inventions it has the right to sublicense. 

“4. The foregoing acquisitions of patent rights and practices of RCA, and 
the powers or influence it acquires by such acquisitions and practices appear 
to be contrary to one or more of the antitrust laws; both contrary and repug. 
nant to the duties or functions delegated to this Commission under sections 
303 (e) and 303(g) of the Communications Act of 1934, as amended, and contrary 
to ‘public interest, convenience and necessity.’ 

“5. Pursuant to section 309(b) of the Communications Act of 1934, as amended, 
NBC and RCA are called upon to make reply to the above matters on or before 
30 days subsequent to the date of this notice.” 


Memorandum subsequent to 1952 respecting 'CC’s regulatory duty to challenge 
the qualifications of NBC and RCA as broadcast licensees 


After 1952 the patent adviser continued to contend in interoffice memoranda 
that the FCC must ultimately as a regulatory duty challenge the qualifications 
of NBC and RCA as licensees because of RCA’s patent misuses involving technica] 
standards for TV broadcast service to the public. He also contended that FCO 
regulatory duties included the promulgation of rules to provide sufficient infor- 
mation for detecting patent monopolistic practices and patent misuses involving 
technical standards which the FCC promulgates for radio services including 
broadcasting. 

The 1956 consent decree as to Bell System patents furnished the first occasion 
for the FCC to experience court remedies for stopping patent misuses as to 
services it regulates or authorizes. Bell System patent misuses have no direct 
relationship to RCA patent misuses except insofar as the Bell System patent pool 
helps to provide an RCA patent licensing structure in the broadcast fields 
capable of supporting patent misuses. The Bell System patent misuses inter- 
fered with FCC regulation of the Bell System telephone operating companies in 
that, inter alia, they excluded comparative prices respecting patented equip- 
ment manufactured and sold to said telephone companies. 

The patent adviser’s memorandum of February 2, 1956, analyzing the 1956 
consent decree as to Bell System patents (see pp. 322-3826 of this compilation), 
explains how said decree has no effect upon RCA’s patent licensing position 
in the broadcast fields ; it emphasizes the FCC delay respecting its regulatory duty 
in challenging the qualifications of NBC and RCA as to TV broadcast licensees 
because of RCA patent misuses. The paragraphs of the February 2, 1956, memo- 
randum and of its annex, pertinent to the foregoing RCA matters, are reproduced 
below. 

Memorandum 


“RCA rights under Bell System broadcast patents, and the effect of the January 
24, 1956, decree upon RCA’s business of licensing others to manufacture and 
sell broadcast transmitters or receivers 


“9. Broadcasting has been RCA’s principal field * * * the initial cross-licensing 
agreements pooled all worthwhile radio patents and made RCA the spearhead 
of patent control as to broadcast equipment. Under these initial agreements 
RCA had the exclusive right to sell broadcast equipment and electron tubes 
therefor. Under the 1932 agreements RCA obtained more than the other com- 
panies in the broadcast field; it obtained the right to license all G.E. and 
Westinghouse patents for ‘radio purposes,’ and it obtained the nonexclusive right 
to sublicense the Bell System patents for the manufacture and sale of AM 
broadcast receivers, and the same right as to TV broadcast transmitters or 
receivers, and as to FM broadcast transmitters or receivers. It also had the 
right to retain royalties as to any of the patents it secured the right to license 

“10. RCA has been engaged in the business of package licensing others to 
manufacture and sell broadcast transmitters or receivers since 1927. There is 
a package license conveyiig the licensee the right to manufacture and sell, under 
all U.S. patents RCA owns or holds the right to license, as to AM, FM, or TV 
broadcast transmitters, and a package license for AM, FM, or TV broadcast 
receivers. Tubes are under separate package licenses. In 1927, or earlier, RCA 
began building a licensing patent structure as to broadcast transmitters or 
receivers through obtaining patents on its own research, or through purchase 
Throughout the years to date, it has continued to reinforce and improve 
said patent structure through research, or through purchase, and particularly 
through the acquisition of the right to sublicense the patents owned by others. 
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In fact, whenever RCA’s licensing patent structure became deficient as to the 
particular equipment covered by its respective package licenses, it acquired 
gublicensing rights from companies who held the needed patents, or acquired 
such patents through purchase. RCA never conveyed to any one the unrestricted 
right to sublicense its broadcast patent structure and the right to retain royal- 
ties, i.e., the equivalent licensing rights it held under the patents of the Bell 
System companies and of a number of other companies and individuals. 

“11. The question here is whether or not the consent decree being considered 
effects RCA’s patent licensing position as to broadcast transmitters or receivers. 
Bearing in mind that RCA continues to have the right to sublicense the Bell 
System patents under which royalty-free licenses can now be obtianed, the 
answer is ‘“‘No,” because due to the patents RCA has acquired for itself either 
through research or the purchase of sublicensing rights, or outright purchase 
of patents, in the broadcast fields, it becomes a fact, that a license under the 
royalty-free Bell System patents would not be sufficient to manufacture and 
sell broadcast transmitters or receivers without RCA package licenses. In other 
words, particularly as to broadcast services to the public for which this Com- 
mission has promulgated technical standards (FM and TV), RCA can continue 
to monopolize the business of licensing others to manufacture and sell trans- 
mitters or receivers for such services. Only in cases where the Bell System 
companies own a basic patent structure, and RCA has the right to sublicense the 
patents constituting said structure, there may be a need for RCA to lower its 
royalties in order to protect its licensing business. This is true of transistors 
as to which RCA is now issuing package licenses.” 

“RCA’s use of its patent rights under the so-called cross-licensing agreements 
between the telephone group and the radio group, and related steps of Congress, 
the FRC and FCC, the Department of Justice and the Courts 
“12. As early as 1922 Congress became alarmed over the monopolistic possi- 

bilities of the cross-licensing agreements respecting radio; a resolution was 
passed in 1923 which authorized the Federal Trade Commission to investigate 
said agreements; its report, dated December 1, 1923, became the forerunner 
of the provisions in the Radio Act of 1927, from which sections 311 and 313 of 
the Communications Act of 1934 stem. 

“13. The first package license issued by RCA (about 1927) was for broadcast 
receivers (AM); it contained the provision that RCA tubes be placed in each 
receiver manufactured and sold. This requirement constituted a misuse of 
pacents and brought conviction for violation of section 3 of the Clayton Act— 
RCA v. Lord, et al., 38 Fed. 2d 257 (1928). 

“14. In 1930, the Government filed an antitrust suit against the telephone group 
and the radio group respecting their 1919-26 cross-licensing agreements. The 
suit was settled through consent decrees. Under agreements pursuant to these 
decrees, KCA obtained the licensing rights stated in paragraph 9 of this memo- 
randum ; said rights became the core of RCA’s patent licensing structure for the 
manufacture and sale of AM, FM, and TV broadcast transmitters or receivers. 

“15. Subsequent to 1932, RCA continuously built its patent licensing structure 
as to transmitters and receivers for all broadcast services; the 1939-41 FCC 
proceedings on transmission standards for TV and I'M broadcast stations showed 
that it was RCA’s purpose to monopolize the business of licensing others to 
manufacture and sell transmitters and receivers for such services. FCC staff 
reports upon the patent situation, plus the facts pointed out in the Commission’s 
report to Congress for showing that the 1932 cross-licensing agreements were 
not a ‘free exchange of licenses,’ sparked the 1942 Department of Justice motion 
in the District Court of Delaware asking that the consent decrees resulting from 
the 1930 antitrust suit be vacated. The motion was refused by the court on 
the ground that the Department of Justice had not shown that said decrees did 
not ‘promote public interest’—46 Fed. Supp. 654. 

“16. In its reports on the 1989-41 proceedings on technical standards for mono- 
chrome transmissions of TV broadcast stations, the Commission made known 
its determination, to prevent, if possible, patent holders obtaining a monopoly 


“™@ For RCA ‘Patent Control of Transsistors’ see 1-16-56 memorandum for information 
distributed by General Counsel 1-25-56 (Mimeo 27498.) ” 

*In 1931 the Federal Radio Commission held that this violation of sec. 3 of the Clayton 
Act did not constitute monopoly in “radio communication” under sec. 13 of its act, and 
that, therefore, said conviction was not sufficient for disqualifying RCA and NBC as broad- 
cast licensees. 











2636 REGULATORY COMMISSIONS AND AGENCIES 


in any form as to transmitters or receivers required under the standards adopted, 
The same reports (docket 5806), also gave notice that the Commission would 
not permit the usurpation by patent holders of its functions to determine trang. 
mission standards. Accordingly, the standards adopted April 30, 1941, for the 
video transmissions of TV broadcast stations were flexible, i.e., they permitted 
four types of transmissions, one of which allowed changes in line, frame, and 
field frequency rates over a wide range. The standards also met the require 
ments of the Commission’s Television Committee report of May 24, 1936, namely, 
that standards adopted have broad patent bases, and thus not favor unnecessarily 
the patents of any one company, or person, over those of another. 

“17. Pursuant to its policy above, the Commission, on May 20, 1940, adopted 
technical standards for FM broadcast stations, which called for transmitters 
and receivers as to which patent control was divided between RCA and the late 
Maj. Edwin H. Armstrong, who had obtained basic patents in 1933 (expired 
December 26, 1950) on wide-band frequency modulation. 

“18, During 1944, RCA and patent licensees, through their respective panel 
or committee votes, caused industry to recommend that the technical standards 
for monochrome transmissions of TV broadcast stations promulgated in 194] 
be limited to the RMA system as then modified. Such standards divided patent 
control of video transmitters or receivers (monochrome transmissions) between 
the patents RCA owned or held the right to license, and the patents the Farny 
worth Co. owned. On December 19, 1945, this Commission, in a rule-making 
proceeding (docket 6730), adopted the modified technical standards recom- 
mended by the Radio Technical Planning Board ; it did not consider the existing 
patent situation as to said standards. On October 22, 1947, RCA acquired from 
the Farnsworth Co. the nonexclusive right to sublicense others to manufacture 
and sell TV broadcast receivers under all Farnsworth Co. patents. This acquisi- 
tion on the part of RCA gave it the ability to monopolize the business of licens 
ing others to manufacture and sell TV broadcast receivers for monochrome 
transmissions according to the Commission’s technical standards therefor. 

“19. On May 10, 1943, the U.S. Supreme Court in NBC vy. U.S., 319 U.S. 190, 
established this Commission’s right, in maintaining the standard of ‘public 
interest, convenience, or necessity’ under the Communications Act, to challenge 
the qualifications of any broadcast licensee or applicant guilty of practices 
contrary to the intent or purposes of the antitrust laws, even though said offen- 
der had ‘not yet been proceeded against and convicted’ (p. 223). The court 
confirmed the Commission’s own previous holding that: 

“*The prohibitions of the Sherman Act apply to broadcasting. This Com- 
mission, although not charged with the duty of enforcing that law, should 
administer its regulatory powers with respect to broadcasting in the light of 
the purposes which the Sherman Act was designed to achieve.’ (p. 223) 

“20. On February 25, 1949, this Commission adopted policy, pursuant to the 
above Supreme Court decision, as to actions it would take against persons 
who, through its technical standards for TV broadcast stations where found to 
be in a position to exercise monopolistic patent control in any form.” The 
actions were (1) refer the matter to the Department of Justice ‘for appropriate 
action under the antitrust laws’; or (2) if the person were a licensee, or ap 
plicant for a license, challenge its qualifications in the public interest as a 
regulatory duty under the Communications Act; or (3) take both of said 
actions. 

“21. In the 1949-50 rulemaking proceedings respecting color TV broadcast 
transmissions, Docket 8736, et al., the Commission permitted to be made of 
record in said proceedings, records and testimony showing RCA’s patent 
practices and patent holdings whereby it obtained and was maintaining a 
monopoly in the business of licensing others to manufacture and sell receivers 
for TV broadcast stations licensed by the Commission to broadcast sound and 
monochrome video transmissions pursuant to its technical standards for such 
stations. The same situation was true of transmitters or receivers for FM 
broadcast stations. The initial Commission authorization for the 1949-50 TV 
patent investigation was based on earlier Commission records indicating that 
RCA’s patent position was controlling industry recommendations as to technical 
standards for TV broadcast stations, ani also controlling fundamental re 
search as to such service; and that RCA was endeavoring to make the time 


* See Commission’s letter report of Feb. 25, 1949, to chairman of Senate Committee on 
Interstate and Foreign Commerce—Pike and Fischer R.R., pt. 3, p. 91 :125. 
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when standards for color transmissions were adopted to be when it had per- 
fected its patent structure on a usable system for such transmissions. The 
1949-50 TV patent investigation supplied further proofs of these RCA prac- 
tices and purposes. 

“22, On September 1, 1950, the Commission released its first report in docket 
9736, et al. (1 R.R., Pt. 3, p. 91:261). Paragraph 126 of the report follows: 

‘126. During the hearing evidence was introduced to show the patent position 
which is held by RCA in the television field, and one of the parties urged the 
Commission to reject the RCA system in order to encourage competition and 
avoid monopoly. The Commission recognizes that if a monopolistic patent 
position exists in the radio field, it would tend to discourage fundamental re- 
search by other companies and would tend to foster concerted action on the 
part of the patent licensor and its licensees, which could result in control of 
receivers sold to the public. However, on the record in these proceedings we 
do not believe that we are called upon to make a decision as to whether RCA 
does have a monopolistic position in the radio field, as urged by some, or merely 
one of leadership, as contended by RCA, because the decision as to whether 
the RCA system should or should not be adopted is based solely on a considera- 
tion of the system on the merits. Jf the Commission should find that a mono- 
polistic situation does exist or such a situation should develop, appropriate 
proceedings can be instituted under the antitrust laws or the Commission can 
seek from Congress legislation to prevent the building of monopolistic patent 
structures in the radio field, or both. [Italic supplied.] 

“98. Paragraph 126 above did not change the Commission’s policy of February 
25, 1949, except to broaden said policy to the extent that the matters dealt with 
could be referred to Congress for ‘legislation to prevent the building of monop- 
olistie patent structures in the radio field, or both.’ The big thing is that the 
Commission recognized that the monopolistic patent control, which the record 
showed RCA possessed, would tend to (1) discourage fundamental research, 
and (2) foster concerted action which could result in control of receivers 
sold to the public. The latter also represents recognition that RCA through 
its patent rights and practices, could control industry recommendations as 
to technical standards for TV broadcast services. RCA, and one of its licen- 
sees contested in the courts the Commission’s right to adopt the standards 
it did for color transmissions by its September 1, 1950, report; the U.S. Supreme 
Court confirmed the Commission’s right to adopt said standards, and its right 
toenforce them. (341 U.S. 214.) 

“24. The Commission’s September 1, 1950, report adopted technical standards 
for color TV transmissions of the field sequential type; it called upon manu- 
facturers to incorporate ‘tuning brackets’ in their TV broadcast receivers to 
permit flexibility in the reception of line and field frequencies. RCA, and sub- 
stantially all of the TV broadcast patent receiver licensees who filed replies, 
refused to build and sell such receivers. Accordingly, the Commission’s state- 
ment in paragraph 126 of its September 1, 1950, report, that if a monopolistic 
patent position existed it ‘would tend to foster concerted action on the part of 
the patent licensor [RCA] and its licensees, which could result in control of 
receivers sold to the public’ became a reality. The color standards adopted were 
rendered sterile by the lack of receivers with the ‘tuning brackets’ called for by 
the Commission. According to an RCA release such receivers were being made 
and sold by RCA in foreign countries where flexible tuning as to line and field 
frequencies was required for receiving stations operating under different stand- 
ards. 

“25. On November 23, 1951, the Commission took action (1) under its Febru- 
ary 25, 1949, policy; it based its reference letter on staff reports which collated 
the factual matters respecting how RCA obtained and maintained its monopoly 
as to TV receivers as shown by records and testimony in docket 8736, et al. The 
reports pointed out the conflict of RCA’s monopoly with the antitrust laws, and 
how RCA, through practices respecting the same could control radio—TV 
researeh, control industry recommendations of technical standards for TV broad- 
east stations, and control the manufacture and sale of receivers for such sta- 
tions. The Commission’s reference letter to the Department of Justice clearly 
reserved as a regulatory duty the right to challenge the qualifications of RCA 
as a broadcast licensee because of its patent control and practices by the follow- 
ing statements: ‘Under policy of this Commission, violation of the antitrust laws 
has a definite bearing on the qualifications of licensees or applicants of broadcast 
stations, or for other authorization of the Commission’ * * * ‘From the Commis- 
sion’s considerations the patent situation as developed in the reports presents far- 
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reaching problems which are within the jurisdiction of the Antitrust Division of 
your Department, and also within the regulatory functions of this Commission: 
[Emphasis supplied. } 

“96. On January 31, 1952, subpenas were issued to RCA and 18 other radio-Ty 
patent-holding companies for a grand jury inquiry (U.S.D.C. for Southern Dis. 
trict of New York, specifying records to be produced of every type that might 
show patent abuses including: 

“*7, Dominance, control or influence of the Radio Corp. of America over 
any association, body or group of manufacturers of television transmitting: or 
receiving equipment, subsequent to January 1, 1939; 

“*8. Proposals for, and concerted joint or agreed-upon action between your 
company and: 

“*(a) Any association, body or group of manufactures of television trang. 
mitting or receiving equipment ; 

“*(b) Any one or more manufacturers or such equipment in support of, 
or in opposition to, standards proposed to the Federal Communications Com- 
mission for the transmission and reception of television, or to the production 
of any kind of color television equipment, subsequent to January 1, 1936;'* 

“27. The McFarland Act, effective July 16, 1952, which amended section 311 of 
the Communications Act by removing the Commission’s sanction to refuse licenses 
to antitrust violators unless so ordered by court, is not in conflict with the Com- 
mission’s regulatory duty to challenge the qualifications of RCA and NBC to 
serve the public interest, convenience, or necessity, as broadcast licensees be 
cause of RCA’s industry and research controls supra, through patent rights 
and the Commission’s technical standards for broadcast services to the publie. 
This, for the reason that the conference report of the House and Senate on the 
McFarland Act states: 

“With respect to the omission of the provision which now authorizes the 
Comniission to refuse a license under the circumstances above described (see, 
811), the committee of conference agrees with the statement contained in the 
report of the Senate Committee on Interstate and Foreign Commerce, on this 
bill that * * * the Commission's existing authority under law to examine into 
the character of a licensee or permittee in granting a license or a renewal is in 
no way impaired or modified by the change here recommended in section 
811 * * *” (78th Congressional Record 7536.) 

“28. On September 24, 1952, and on October 30, 1952, the Commission, in con- 
nection with NBC renewal applications for certain broadcast stations considered 
the matter of issuing a notice challenging NBC’s qualifications as a broadcast 
licensee because of RCA’s controls and practices arising from its monopoly in 
the business of licensing others to manufacture and sell broadcast receivers for 
monochrome transmissions of TV broadcast stations upon memoranda dated 
August 29, 1952, mimeo 81622, and October 22, 1952, mimeo 82036. The Commis- 
sion in each case voted against the issuance of such a notice. There were two 
dissents. 

“20. On November 12, 1952, the same matter was considered on the same 
memoranda, but as to other NBC station license renewals, Voting was de 
ferred until November 13, 1952, and was unanimous for granting the NBC re 
newal applications. However, the previous dissenters joined in this statement: 
‘We dissented from the recent renewals of licenses of Stations WNBW, WNBK, 
and WTAM and voted to maintain them in status quo. The Commission on that 
date decided, under circumstances similar to those found here, that the licenses 
involved should be renewed and having made our position clear, we see no use 
ful purpose to be served by dissenting to the grant of the instant renewals. We, 
therefore, join the majority in voting for grants of renewals of stations WMAQ- 
FM, KNBH, and WNBQ.’ 

“30. In June 1953, RCA and NBC requested adoption of substitute technical 
standards for color video transmissions of TV broadcast stations. On staff 
memoranda, for and against, consideration of patent issues as to the standards 
proposed, the Commission voted against such consideration on August 6, 1953. 
Later, the NTSC filed proposed substitute standards for color transmissions in 
which NBC and RCA joined. On August 7, 1953, the Commission issued a notice 
of rulemaking proceedings for considering proposed substitute technical stand- 
ards (docket 10637). By letter dated October 1, 1953, to the Chairman of this 
Commission, the Department of Justice asked for antitrust purposes, that it 
be advised as to all ‘patent-holding positions which may read upon any pro 


* Late in January 1953, the Department of Justice discontinued its grand jury inquiry 
except that the records filed under the subpenas were retained. 
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posed new color television standards’ considered in docket 10637. By letter dated 
December 1, 1953, the Chairman advised the Department of Justice that the 
patent information wanted would not be furnished principally on the ground 
that none of the comments filed in the proceeding indicated ‘in any way that the 
proposed standards have been drafted in a manner su as to favor the patent 
claims of any one person or group to the disfavor, of others.’ ” 

“231, On December 17, 1953 (docket 10637), the Commission set aside its ‘field 
sequential’ standards for noncompatible color transmissions adopted September 
1, 1950, and in lieu thereof adopted standards for color transmissions compatible 
with standards for black and white transmissions for TV broadcast stations pur- 
suant to NTSC, and RCA-NBC recommendations. On October 7, 1953, RCA 
proclaimed to its TV receiver licensees that ‘we do not know of any NTSC color 
system.’ The RCA statement further points out that RCA had developed a coll 
patible color system which operates on standards recommended for adoption by 
itself and the NTSC. Since 1953 RCA has issued statements on numerous occa- 
sions that the current system for TV broadcast color transmissions is the result 
of its own research and developments which goes to establish that RCA monopo- 
lizes fundamental research in the broadcast fields.” 

“29 On November 19, 1954, the Department of Justice filed its pending anti- 
trust complaint against RCA. The telephone group, GE, and Westinghouse were 
named coconspirators. The charges include the matter of RCA’s monopoly in 
the business of licensing others to manufacture and sell receivers for TV broad- 
east stations operating pursuant to the Commission’s standards for such stations; 
said charges relate the controlling influence of said monopoly on research in the 
radio-TV fields, and they relate the controijling influence of the same monopoly 
on industry recommendations of technical standards for TV broadcast stations. 
Pursuant to the Commission’s letter of November 23, 1951, the complaint does 
not seek revocation of NBC licenses. It leaves such action to the Commission 
as a regulatory duty or function under the Communications Act, which is in 
accord with Supreme Court decision in the Chain case (supra), and in accord 
with the Commission’s own actions and stated policy since said decision. 


“FCC’s delayed action for challenging the qualifications of RCA and NBC as 
broadcast licensees 


“33. Paragraphs 9-32 of this memorandum are in the nature of a bill of partic- 
ulars in the matter of challenging the qualifications of RCA and NBC as broad- 
cast licensees, plus the related actions of this Commission. Notice of such a pro- 
ceeding has been delayed since November 23, 1951, i-e., the date of the Commis- 
sion letter which referred to the Department of Justice RCA’s monopolistie 
patent-licensing practices respecting broadcast transmitters and receivers for 
such antitrust action as necessary, and reserved, as a regulatory duty, the mat- 
ter of challenging the qualifications of NBC and RCA as broadcast licensees. 
Some of the Commission’s actions since November 23, 1951, have delayed such 
action against RCA and NBC—but none has changed the Commission’s regu- 
latory duty to proceed therewith. This is likewise true of the related actions 
taken by Congress, the Department of Justice, or the courts. 

“34. The January 24, 1956, consent decree entered in the antitrust suit against 
the Bell companies stems from the cross-licensing agreements of 1932 and exten- 
sions and supplements thereof between the telephone group and the radio group. 
The agreements supplemented the Bell System patent structure sufficiently to 
permit the Bell System companies to still competition as to the manufacture and 
sale of telephone equipment sold to the Bell telephone operating companies, and 
as to radio and ancillary equipment employed for a number of purposes. Such 





“The informational memorandum dated May 18, 1955, on the status of RCA’s patent 
position, distribution by the General Counsel's memorandum of June G. 1955 (mimeo 19871), 
sets forth factual data which shows that RCA at that time was continuing its practices to 
Maintain its monopoly in the business of licensing others to manufacure and sell trans- 
mMitters or receivers for stations operating pursuant to Commission's technical standards, 
and that as to FM or TV broadcast stations it had sufficient patent rights to maintain such 
monopoly until 1961 or lonzer. At this point it should he noted that on Nov. 30, 1955, the 
Commission rejected the adoption of rules recommended by the staff in dockets 10090 and 
11228, which would provide on an annual basis patent information and data showing who 
held patent control, if any, of transmitters or receivers required under the Commission's 
technical standards for broadcast services; the Commission voted to terminate each rule- 
making proceedings. 

* This is supported by the affidavit of W. R. G. Baker, filed by GE with its 1953 petition 
for construction of the cross-licensing agreements respecting RCA’s right to sublicense GH 
patents after Dec, 31, 1954 (117 Fed. Supp. 449). 
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was the use the Bell System companies made of their patent control perfecteg 
through the cross-license agreements of 1932. 

“35. On the other hand, RCA used the patent rights it obtained through the 
1932 cross-licensing agreements, as a core for obtaining control of the businegg 
of licensing others to manufacture and sell broadcast transmitters or receivers 
RCA became a broadcast licensee ; it combined its position as a broadcast licensee 
with its patent-licensing control for securing industry recommendations to obtain 
the adoption of technical standards for broadcast services to the public which 
called for transmitter or receiver operations to fit its patent-licensing structure; 
it supplemented this patent-licensing structure whenever necessary by purchas- 
ing patents or by obtaining sublicensing rights from other companies or individ. 
uals. Through these same practices RCA ultimately gained control of funda. 
mental research as to broadcast services. The question for the Commission to 
decide is whether these patent holdings and practices disqualify RCA and NBO 
to serve the public interest as broadcast licensees. 

“36. The above question is for the Commission to decide irrespective of 
whether the Government's pending antitrust suit against RCA is terminated by 
consent decree or by decision of the court. It seems, if the Commission wishes, 
that public interest would permit the facts herein, to be made of recerd in the 
pending protest of WBUF-TYV, Inc., against NBC’s acquisition of a broadcast 
station (docket 11528) ; issue 4 of said protest appears to be broad enough for 
that purpose. Also the Commission may wish to present the same facts to 
the Senate Committee on Patents which, it is understood, is currently consid- 
ering remedial legislation for situations such as presented respecting the patent 
control made possible by the cross-licensing agreements between the radio group 
and the telephone group. This would be in fulfillment of paragraph 126, supra, 
of the Commission’s report and order of September 1, 1950, in the matter of tech- 
nical standards for color transmissions, docket 8736, et al. The Commission 
may also wish to make the facts herein a part of its current network study. 
Each of the foregoing matters require early determination.” 


Annex of February 2, 1956 Memorandum 


“Effect of January 24, 1956, Consent Decree on RCA’s Business of Licensing 
Others to Manufacture and Sell Broadcast Transmitters or Receivers.” 

“6. Under the initial cross-licensing agreement in the broadcast field, RCA 
obtained the exclusive right to sell broadcast equipment which included electron 
tubes. These agreements covered all worthwhile radio patents in existence. 
The right to manufacture radio broadcast equipment was placed in GE and 
Westinghouse, and RCA was made the sole seller of such equipment. Under the 
1932 cross-licensing agreements RCA obtained more than the other parties in 
the broadcast field; it obtained the right to license all GE and Westinghouse 
patents ‘for radio purposes,’ and it obtained the unrestricted right to sub- 
license the Bell System patents for the manufacture and sale of AM broadcast 
receivers, and the same right as to TV broadcast transmitters or receivers, 
and as to FM broadcast transmitters or receivers. RCA holds the right to re 
tain royalties in all cases where it licenses the patents of others. 

“7. RCA still holds the right to sublicense the 8,600 unexpired Bell System 
patents, made royalty-free to others, for the manufacture and sale of the broad- 
cast equipment stated above. More specifically, under the cross-licensing agree 
ments, which expired December 31, 1954, RCA has the right to sublicense Bell 
System broadcast patents for the purposes stated, which were issued at the time 
said agreements expired, and in addition, under letter agreement of April 2, 1958, 
with A.T. & T., RCA is assured the right to sublicense all like broadcast equip- 
ment patents that issue upon inventions made prior to December 31, 1954. Thus, 
RCA has sublicensing rights under all existing Bell System patents for the 
purposes heretofore stated, except the few patents that may have issued on Bell 
System inventions made after December 31, 1954. 

“8 RCA has been engaged in the business of licensing others to manufacture 
and sell broadcast transmitters and receivers since 1927. It carried on this 
business through forms of package licenses which were revised from time to 
time. In each case, the package license conveyed to the licensee the right to 
manufacture and sell under all U.S. patents RCA owned or held the right to sub- 


2° All statements made herein respecting patent structures or patent strength are based 
on FCC staff studies which began in 1935 and have continued from time to time to date. 
Since 1939 these studies were incorporated in memoranda to the Commission. 


EE 


ses S24538 23 


ass 





1 the 
ness 
vers, 
nSee 
ytain 
hich 
ure} 
‘has. 
ivid- 
nda- 
m to 
NBC 


e of 
d by 
shes, 
1 the 
lcast 
1 for 
S to 
isid- 
tent 
roup 
pra, 
ech- 
sion 
udy. 


sing 


RCA 
tron 
nce. 
and 
the 
s in 
use 
sub- 
cast 
ers, 
» Te 


tem 
nad- 
Tree 
Bell 
‘ime 
953, 
uip- 
hus, 
the 
Bell 


ure 
this 
» to 
sub- 


ised 
late. 


ST 


REGULATORY COMMISSIONS AND AGENCIES 2641 


license. As heretofore noted, in addition to its sublicensing rights under the 
Bell System broadcast equipment patents above defined, RCA had the right 
to license all GE and Westinghouse patents ‘for radio purposes’ ; it also obtained 
sublicensing rights, from time to time, from U.S. and foreign companies as to 
U.S. patents in the broadcast fields. A number of the agreements for sublicense 
rights are currently in effect. In fact, whenever RCA’s licensing patent struc- 
ture was deficient as to the particular equipment covered by its respective 
package licenses, it acquired sublicensing rights from companies who held the 
needed patents, or acquired such patents by purchase. RCA never conveyed 
to anyone the unrestricted right to sublicense the broadcast patents it owned 
and retain royalities, i. e., a right similar to that it has under Bell System 
proadcast patents, and the patents of a number of other companies and individ- 
vals. These have been, and continue to be, RCA practices respecting its patent 
licensing structure, and its business to license others to manufacture and sell 
proadcast transmitters or receivers as to all broadcast services, i.e., AM, FM, 
or TV. 

“9. The question here is whether or not the consent decree of January 24, 1956, 
effect RCA’s patent licensing position as to broadcast transmitters or receivers. 
Basic patents on AM transmitters and receivers have long ago expired. Also, 
substantially all the basic patents on FM and TV transmitters or receivers have 
expired. Under RCA’s practices above, the big point to note is that a license 
for the manufacture and sale of broadcast transmitters or receivers, whether 
for AM, FM, or TV, that can now be obtained under 8,600 Bell System royalty- 
free patents, is not sufficient to avoid the broadcast patents which RCA owns, or 
has the right to sublicense exclusive of Bell System patents. Thus, RCA can 
continue, at least until 1961, to monopolize the business of patent licensing others 
to manufacture and sell broadcast transmitters or receivers, i.e., for stations 
operating pursuant to the Commission’s technical standards. In other words, 
the matter of obtaining royalty-free licenses under Bell System patents wont 
mean anything for the reason just stated, and for the further reason that the 
same patents are within RCA’s sublicensing rights and included in the package 
licenses it issues. 

“10. The above is particularly true as to TV broadcast transmitters or re- 
ceivers. It is shown by the FCC staff reports on the investigation of patent con- 
trol of transmitters or receivers for TV broadcast stations over the years 1949— 
§0, including the proceedings for determining color transmissions of TV broad- 
east stations, docket 8736, et al., that the Bell System companies had but four 
issued patents in use at that time for transmitters or receivers. Two of said 
patents have now expired. At the same date the Bell System companies had 
40 pending patent applications applicable to either monochrome or color TV 
transmitters or receivers. Some patents have issued on these pending patent 
applications; they relate to TV broadcast transmitters or receivers required for 
the Commission’s technical standards for monochrome or color transmissions. 
RCA entered into research on television broadcast equipment as early as 1935, 
and it increased such work as the years went on, both as to monochrome and 
color transmissions; it has obtained a large number of patents on developments 
resulting from such research, and it has obtained the right to sublicense the TV 
patents of a number of companies other than the Bell Svstem companies.” 
Thus, as heretofore shown, a license under royalty-free patents would not be 
sufficient, and RCA package licenses would be needed. 

“11. Regarding the future use of transistors in broadcast transmitters or 
receivers—here again royalty-free licenses under Bell System patents will have no 
particular value until such equipment is free of the other patents RCA owns or 
has the right to sublicense, exclusive of Bell System patents. Such a time cannot 
be estimated because of RCA’s practice to continually reinforce its broadcast 
equipment patent structure. More specifically, the Bell System companies have 
% transistor patents that are made royalty-free under the consent decree. These 
patents include the basic patents on transistor action for all purposes, and alto- 
gether they comprise a basic transistor patent structure for any purpose, except 
the use of germanium as the semiconductor circuit element for transistors. 
Germanium in all its forms as a semiconductor circuit element is basically covered 
by Purdue Research Foundation patents.“ RCA has secured the right to sub- 





™See report on “status of RCA’s 7. patent position” distributed by General Counsel 
Remo dated June 6, 1955 (mimeo 19871). 

"See Informational memorandum of Die 16, 1956, on “RCA control of transmissions” 
distributed by General Counsel Jan. 16, 1956 (mimeo 27498). 
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license these Purdue patents until they expire, which is 1967 or later. It algo 
has the right to sublicense the Bell System transistor patent structure for the 
broadcast equipment heretofore noted, until 1967 or longer, because most of the 
75 patents comprising said structure issued prior to December 31, 1954, whey 
the cross-licensing agreements between the telephone group and radio group 
expired. Thus, for the same reasons stated above as to TV broadcast equipment, 
RCA’s transistor licensing business will not be effected by the consent decreg 
of January 24, 1956.” 


Patent adviser opposes FCC memorandum opinion in dockets 11399 and 11400 
refusing to consider issue for challenging qualifications of NBC as a broad. 
cast licensee in the light of antitrust charges of Government's pending 
antitrust suit 

In a memorandum to the General Counsel (Baker), dated May 1, 1956, the 
patent adviser pointed out: 

“Referring to our talk of today, the memorandum opinion and order of the 
Commission which I had in mind is attached. Paragraphs 13 to 17 are in point, 
The issue denied was to determine NBC's qualifications as a broadcast licenseg 
because of the antitrust charges against RCA in the Government’s pending 
complaint. 

“My point is that paragraphs 46 to 49 of the Government’s complaint includes 
patent misuses of RCA, namely, use of its patent position and/or patent structure 
in the TV field for (1) controlling industry recommendations to the Comunission 
respecting technical standards for TV broadcast stations; and (2) for rendering 
sterile the technical standards the Commission adopted on September 1, 1950, 
for color transmissions according to the CBS patented color system; and see. 
ondly, that the FCC in the memorandum opinion and order attached seens to 
isolate itself through the conditions it specifies to such an extent that patent 
misuses can never support an issue for challenging the qualifications of a broad 
“ast licensee or applicant unless a court first finds that the monopoly associated 
with the patent misuse is in violation of one or more antitrust laws. Such 
being the case, the FCC must be counted out in the exercise of its regulatory 
duties to try to stop patent misuses of its own detection until court decision, 
even though the misuse is made possible by technical standards it has promul- 
gated.” 

The patent adviser completed his discussion respecting FCC action above, 
dockets 11399 and 11400, in a further memorandum to the General Counsel 
dated May 24, 1956, and included a table for more specifically depicting RCA's 
patent practices which produce and/or constitute patent misuses. The May 24, 
1956, memorandum and table are reproduced below. 


Memorandum 


“1. This is a continuation of my memorandum to you of May 1, 1856: It also 
supplements my memorandum to you of May 2, 1956, respecting patent rule in 
docket 10090 insofar as concerns RCA’s patent misuse as to TV broadcast 
receivers, and its detrimental effects upon public interest. 

“2. In my memorandum of May 1, 1956, I pointed out that it appeared the 
Commission was definitely taking the position that it doves not have the regula- 
tory duty to challenge the qualifications of a broadcast licensee or applicant 
who is a patent holder and who is engaged in a patent misuse in connection with 
technical standards FCC promulgates until a court decision is had upon said 
misuse. You will recall that during our discussion which resulted in my May 1, 
1956, memorandum above, your position was that the Commission was correct in 
taking the position just stated because the matter was one of discretion. You 
will recall my position, namely, that the Commission had no such discretion 
because of the public interest phases involved. The purpose of this memorandum 
is to clarify my position and to point out court decisions which support it. I 
also relate the court decisions relied upon for the patent rule proposed for docket 
10090 and more fully treated in my memorandum of May 2, 1956. 

“3. Let us first have an understanding of what a patent misuse is and secondly, 
its relation to public interest. In brief, a patent misuse is synonymous of patent 
abuse; in either case it constitutes a misuse of the monopoly conferred upon a 
patent holder. The first time the Supreme Court squarely passed on patent 
misuse was January 5, 1942, when it decided the Morton Salt Co. v. G. S: Sup 
piger Co, (314 U,S. 488) ; it declared that the patentee was using his patent to 
control the sale of unpatented supplies for use with his patented invention; that 
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such was an illegal extension of the patent monopoly covered by the claims of 
the patent involved, and constituted a patent misuse contrary to public interest. 
These declarations of the Supreme Court became the accepted law in the matter 
of extending the monopoly of a patent to materials used with a process or method 
daimed in one or more patents. , 

“4 More as to the Supreme Court decision in the Suppiger case, supra: It 
provided a rule to the effect that a patent owner who attempts to control the 
gale of material which the claims of his patent do not cover, be deprived of his 
property right to enjoin unquestioned infringement of his valid patent. In 
discussing the reasons for barring the prosecution of such an infringement suit 
the Court said (p. 493) : 

“It is the adverse effect upon the public interest of a successful infringement 

suit, in conjunction with the patentee’s course of conduct which disqualifies him 
to maintain a suit, regardless of whether the particular defendant has suffered 
from the misuse of the patent.’ [Emphasis supplied.] 
' “}. Under the above decision of the Supreme Court there soon followed the 
doctrine that to refuse aid in equity, the Court need only be satisfied that the 
patent owner is using his patent contrary to public interest (See Barber-Colman 
Co. v. National Tool Co. (136 F. 2d 339, 343, and 344, of June 1, 1943). The 
reasoning behind this doctrine was quite simple. In brief, whenever a patentee 
endeavored to monopolize something under his patent which was not within 
the claims thereof, he would be refused the privilege of suing persons infringing 
his patent as long as he endeavored to so extend the same because the patent 
laws did not give him such a right and it would be contrary to public interest to 
uphold or permit him to assert something he did not possess. The Supreme 
Court’s decision in the Suppiger case, clearly spelled out just such reasoning in 
the following language: 

“‘The grant to the inventor of the sepcial privilege of a patent monopoly car- 
ries out a public policy adopted by the Constitution and laws of the United States, 
‘to promote the Progress of Science and useful Arts, by securing for limited 
Times to * * * Inventors the exclusive right * * *’ to their ‘new and useful’ 
inventions. United States Constitution, Art. I, § 8, el. 8; 35 U.S.C. §31. But 
the public policy which includes inventions within the granted monopoly ex- 
dudes from it all that is not embraced in the invention. Jt equally forbids the 
use of the patent to secure an exclusive right or limited monopoly not granted by 
the Patent Office and which it is contrary to public policy to grant. [Italics 
supplied. | 

* * * os * * * 


“Tt is a principle of general application that courts, and especially courts of 
equity, may appropriately withhold their aid where the plaintiff is wsing the 
right asserted contrary to the public interest. Virginian Ry. Co. v. Federation, 
300 U.S. 515, 552; Central Kentucky Co. v. Railroad Commission, 290 U.S. 264, 
270-73; Harrisonville v. Dickey Clay Co., 289 U.S. 3341, 337-338 ; Beasley v. Texas 
& Pacific Ry. Co., 191 U.S. 492, 497; Securities € Exchange Comm'n v. U.S. 
Realty Co., 310 U.S. 434, 455; United States v. Morgan, 307 U.S. 183, 194. [Italics 
supplied. ] 

“6. A patent misuse may also arise in contributory patent infringement cases, 
and the courts will deny relief for infringement. This was established by Su- 
preme Court decisions in the so-called Mercoid cases (Mercoid Corp. v. Mid- 
Continent Investment Co., 320 U.S. 661 (1944) and Mercoid Corp. v. Minneapolis- 
Honeywell Regulator Co., 320 U.S. 680 (1944)). The patent owners, directly or 
by license, sold unpatented furnace control thermostats and gave to each pur- 
chaser a license to use them in a patented combination claimed in their patents. 
The defendant (Mercoid) also sold the furnace control thermostats, but refused 
to take a license from the plaintiffs. The Court found the plaintiffs to be en- 
gaged in an effort to control commerce outside the scope of their patents and 
accordingly, denied relief for patent infringement. 

“7, The March 31, 1955, report of the Attorney General’s National Committee 
To Study the Antitrust Laws, on page 250 treats the patent misuse doctrine; it 
quotes from page 498 of the Supreme Court decision in the Suppiger case above, 
to explain how a patent misuse may involve both the public interest and a pri- 
vate interest ; it lists a number of Supreme Court decisions other than the Sup- 
Diger, to support what it says, ; it states: 

“Tn a series of decisions the Supreme Court has evolved a doctrine of patent 
law that patent relief will not be granted a patentee using technical scope. Most 
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of these decisions have been decided solely as a matter of patent law, denyj 
to the patentee equitable relief for direct or contributory infringement. Consiq. 
erations of business convenience or lack of alternative profitable means for map. 
keting the patented product have been held to be unavailable as justifications, 

“*The Supreme Court has stated the rationale of these cases as follows [p, 
493 of Suppiger decision ] : 

“*«“TIndoubtedly ‘equity does not demand that its suitors shall have led blame 
less lives,’ * * * but additional considerations must be taken into account where 
maintenance of the suit concerns the public interest as well as the private interest 
of suitors. Where the patent is used as a means of restraining competition with 
the patentee’s sale of an unpatented product, the successful prosecution of ap 
infringement suit even against one who is not a competitor in such sale is q 
powerful aid to the maintenance of the attempted monopoly of the unpatented 
article, and is thus a contributing factor in thwarting the public policy under. 
lying the grant in the patent. Maintenance and enlargement of the attempted 
monopoly of the unpatented article are dependent to some extent upon persuad. 


ing the public of the validity of the patent, which the infringement suit is in | 


tended to establish. Equity may rightly withhold its assistance from such 4 
use of the patent by declining to entertain a suit for infringement, and should 
so do at least until it is made to appear that the improper practice has been 
abandoned and that the consequences of the misuse of the patent have beep 
dissipated.” * * * [Italics supplied. ] 

“<«The committee agrees with the underlying concept of these decisions based 
upon the public policy of the patent laws. A patentee should not be permitted 
to enlarge the practical scope of his lawful monopoly by tying other goods— 
patented or unpatented—and thus restraining competition in goods not covered 
by the patent.’ 

“8. Next of importance to my position herein is whether the RCA patent 
misuse as to TV broadcast receivers is within the scope of the misuse doctrine 
declared by the Supreme Court in the Suppiger and other cases supra. The 
table attached hereto shows the primary practices which constitute RCA patent 
misuse for establishing and maintaining a monopoly in the business of licensing 
others to manufacture and sell receivers for TV broadcast stations operating 
pursuant to the FCC technical standards promulgated for said stations, and the 
effects contrary to public interest produced by said monopoly. In my May 2, 
1956, memorandum, at page 14, the 1952 Court of Appeals decision (10th Circuit) 
in the case of Kobe, Inc. v. Dempsey Pump Co., 198 Fed. 2d 416 (certiorari de 
nied), is selected to show that the RCA patent misuse is within the Supreme 
Court doctrine because the acts or practices on the part of Kobe for establish- 
ing and maintaining a monopoly, are similar to those of RCA from which the 
effects contrary to public interest stem. 

“9. Kobe built and maintained a patent structure (called a pool) which per- 
mitted it to monopolize the field of hydraulic pumps for oil wells; RCA built 
and maintains a patent structure or pool which permits it to monopolize the 
business of licensing others to manufacture and sell receivers for TV broadcast 
stations operating pursuant to FCC technical standards for such stations; the 
Kobe patent pool was started in 1923 by the ‘Old Kobe’; the RCA patent pool 
was started in 1920 under the cross-licensing agreements between the tele 
phone group and the radio group; after 1934 ‘Old Kobe’ became the sole licensor 
and manufacturer of hydraulic pumps under the patent pool started in 1923; 
after 1932 RCA became the sole licensor for the manufacture and sale of 
TV receivers under the patent pool started in 1920; after 1934 Kobe took 
action to add to its pool every patent which might effect its hydraulic pump 
business; after 1932 RCA took action to add to its patent licensing structure 
or pool the right to license any patent, and retail royalties, which might effect 
its business of licensing others to manufacture and sell TV broadcast receivers. 

“10. Again, Kobe claimed it was willing to license anyone under its patent 
pool at reasonable royalties but its practices were such that no one obtained 
licenses, but instead, the Kobe monopoly in the business of making and selling 
hydraulic pumps for oil wells was accepted as permanent. RCA holds out that 
it is willing to license anyone at reasonable royalties to manufacture and sell 
TV broadcast receivers which, is true, but hollow, because RCA’s practices are 
such that industry can do nothing else but accept RCA’s monopoly and obtain 
package receiver licenses. The RCA practices which produce these effects upon 
industry are first, to never sell to others the right to license the patents it owns, 
and secondly, to maintain a patent structure through purchase and research 
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which permits licensees to manufacture TV receivers without patent infringe- 
ment. Thus, competition as to RCA licensing is still, and fundamental research 
in the TV broadcast field is abandoned to RCA. These are effects I and II of 
table attached ; they are not discussed in the Kobe case because the court limited 
itself to the private interests. 

“11, In the Kobe case, treble damages and costs were awarded to Dempsey, 
the initial defendant who pleaded patent misuse. The report of the Attorney 
General’s committee on antitrust laws, supra, on page 248, accepts the Kobe 
decision as the law, provided it is interpreted as in the Court of Appeals deci- 
sion (10th Circuit) in the case of D. B. Cole v. Hughes Tool Company, 215 F. 2d 
924 (certiorari denied January 31, 1955), namely, that with Kobe there was a 
plan to monopolize an industry through ‘acquisition of all important patents in 
the field and the elimination of all actual and potential competitors’ (p. 935 of 
decision). On page 251 of the committee’s report, under scope of the misuse 
doctrine, it is stated, and court decisions cited therefor: “The outer reach of 
the misuse doctrine has not yet been fully defined. We believe, however, that 
the doctrine should extend only to those cases where realistic analysis shows 
that the patent itself significantly contributes to the practice under attack.’ 

“72. The above Court of Appeals interpretation of the Kobe case, and as 
accepted by the Attorney General's committee, as well as the committee’s own 
statement respecting the scope of the patent misuse doctrine, in no way disturbs 
the conclusion that the RCA’s practices which establish and maintain a patent 
licensing monopoly as to TV receivers, which in turn produces effects contrary 
to public interest, are fully within the patent misuse doctrine declared by the 
Supreme Court in the Suppiger case, supra. More specifically, in the case of RCA, 
the designed plan is to monopolize the business of licensing others to manufacture 
and sell TV broadcast receivers. This is proven by the fact that the RCA prac- 
tices produce just that result. Also, any ‘realistic analysis’ shows that the patent 
structure or pool built and maintained by the RCA practices has the force and/or 
effect to sustain a licensing monopoly. Thus, patents ‘significantly’ contribute to 
the misuse under attack. Again, the deterimental effects to public interest flow 
indirectly from the monopolistic patent licensing structure maintained by RCA 
practices constituting the misuse, and for that reason alone, the patents which 
constitute the structure or pool, severally and/or jointly, ‘significantly’ contribute 
tosaid misuse. 

‘13. Summing up, it is crystal clear that under the Supreme Court decision in 
the Suppiger case, and all the statements and conclusions of the Attorney Gen- 
eral’s committee on antitrust laws and court decisions cited in support thereof, the 
doctrine of patent misuse or abuse applies to any situation where practices are 
set up for providing a patent structure or pool, which in turn creates a monopoly 
in one form or another not within the claims of the patents constituting the 
patent pool or structure, and produces effects contrary, or detrimental to public 
interest, or injurious to private interest, or both. As shown by the attached 
table, RCA engages in three primary practices which create its patent monopoly 
in the business of licensing others to manufacture and sell TV broadcast receivers, 
and said monopoly in turn produces nine effects each of which is contrary or detri- 
mental to public interest. Therefore, the practices which create the patent struc- 
ture are unlawful under the decision of the Supreme Court in the Suppiger case 
and its devisions in a number of other cases on the subject of patent misuse. 

“14. Next of importance regarding my position in the RCA—NBC case respect- 
ing public interest and Commission discretion, is whether or not the public inter- 
est phase of a patent misuse can be dealt with separately when there is also in- 
volved a possible violation of one or more antitrust laws. The Attorney General’s 


: 32 


Committee, supra, says “Yes,” * which is consistent with the Supreme Court’s 1943 





“@The Attorney General’s Committee points out (p. 254) that in the case of Mercoid 
Corp. v. Minneapolis-Honeywell Regulator Co., 320 U.S. 680, 684 (1944), statements by 
Justice Douglas raised the question whether a patent misuse is in every case a per se 
antitrust violation, but that in the case of Transparent-Wrap Machine Corp. v. Stokes and 
Smith Co., 329 U.S. 37641 (1947), he recognized the distinction between a violation of 
the patent laws and a violation of the antitrust laws. The Committee analyzes the situa- 
tion and states its views as follows: 

“We disapprove this confusion of patent and antitrust policies. This does not deny 
that the self-same conduct of the patentee may violate both sets of laws. Yet in no 
Supreme Court opinion prior to Mercoid has there been any suggestions that antitrust 
Violation automatically results from any patent misuse, regardless of proof of the elements 
of violation required under the Sherman, Federal Trade Commission, and Clayton Acts. 

“We reject the view that any violation of patent law necessarily violates the antitrust 
laws. From some abuses of patent policy may flow consequences not drastic enough to 
meet antitrust prerequisites of effect on competition. In addition, many patent abuses 
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decision dealing with radio chain operation abuses (NBO, et al. v. U.S., 319 US, 
190). The court not only held that the antitrust phase was a separate matter, 
but that FCC was not estopped to refuse a station license to an applicant not 
operating in the public interest merely because its misconduct happened to be ap 
unconvicted violation of the antitrust laws (p. 224). 

“15. The question now is whether the RCA patent misuse has the same stan¢. 
ing respecting public interest as to the operation abuses in the Chain case. The 
Court agreed in the Chain case that the operation abuses being considered pre 
vented the ‘maximum utilization of radio facilities in the public interest’ (p, 
224). As is apparent from the attached table the monopoly created by RCA’s 
practices produces effects which prevent the maximum utilization of TV broad. 
casting in the public interest. Thus, a patent misuse has the same standing 
in the matter of public interest as does a chain operation abuse, and therefore, 
the FCC has the same regulatory authority. 

“16. The parallelism above, respecting chain operation abuse and patent 
misuse, establishes the FCC patent rules limited to information needed for 
determining whether a misuse is being practiced as to patents employed for 
transmitters or receivers required by operations called for in the Commission's 
technical standards for TV broadcast services, have the same standing as FCC 
chain rules. By the same standing is meant that the rules in each case have ap 
identical purpose; namely, to assure the maximum utilization of radio facili- 
ties in the public interest, and thus both are equally within the FCC regulatory 
authority. 

“17. In the ease of the chain rules, the penalty for violation thereof by a 
broadeast licensee is the possible disqualification of said licensee to serve public 
interest. The same is true of the proposed patent rules; i.e., if the filings under 
the patent rules reveal that a broadcast licensee is engaged in a patent misuse 
or abuse, in connection with the Commission’s technical standards for broad- 
cast stations, he become subject to being disqualified to serve the public interest. 
Both of the foregoing FCC actions in disqualifying broadcast licensees stem 
from its regulatory duty to maintain maximum utilization of radio facilities 
in the public interest. 

“18. The standard of public interest, convenience, and necessity applies to all 
FCC applications for radio—TV licenses or renewals. The FCC is meticulous in 
immediately challenging the qualifications of an applicant found to be engaged in 
practices which might prevent the maximum utilization of radio facilities in 
the public interest. This is true whether the disqualification is raised by the 
Commission, by a protestant, or by an adverse applicant for radio or TV facili- 
ties including broadcasting. The Supreme Court’s decision in the Chain Rule 
case, supra, rules out any FCC discretion to await court determination of 
antitrust charges in a pending Government complaint, before challenging the 
qualifications of an applicant for a license or a renewal thereof, who is engaged 
in practice which prevent the maximum utilization of radio facilities in the 
public interest. The Court said (p. 223) : 

“*A licensee charged with practices in contravention of this standard [public 
interest, convenience or necessity] cannot continue to hold his license merely 
because his conduct is also in violation of the antitrust laws and he has not 
yet been proceeded against and convicted.’ 

“19. If view of what I have heretofore pointed out, action by FCC to challenge 
the NBC-RCA qualifications as a broadcast licensee was due upon the first 
application made by NBC for a license or the renewal of a license after RCA 
practices which constitute a patent misuse were revealed and reported to the 
Department of Justice for antitrust action, which was November 23, 1951. Such 
was my position in 1952 when memoranda was submitted to the Commission in 
August and September of that year seeking a notice for setting for hearing 
broadcast applications of NBC with appropriate issues for showing RCA’s 
patent misuse, as to TV broadcast receivers. 


are more effectively curbed by simply denying equitable relief as a matter of patent policy. 
Holding every patent law transgression to be at the same time an antitrust violation 
would, moreover, put the patent owner on a different footing than owners of other prop- 
erty subject to antitrust. For antitrust has its own measure of permissive and wrongful 
conduct. To say that action beyond the borders of the patent grant is a per se antitrust 
violation is to ignore the Supreme Court’s distinctions between the variant statutory 
standards of the Sherman, Federal Trade Commission, and Clayton Acts as well as to 
repudiate the body of interpretations distinguishing between offenses unreasonable per 8 
and those not.” [Emphasis supplied.] 





broad: 
nding | 
‘efore, 


patent | 


d for | 
“d for | 


Sion’s 
; FCC 
ve an 
facili- 
jatory 


by a 
publie 
under 
1isuse 
road- 
erest, 

stem 
lities 


to all 
us in 
red in 
es in 
y the 
acili- 
Rule 
n of 
y the 
raged 
1 the 


ublic 
erely 
3 not 


enge 
first 
RCA 
. the 
Such 
n in 
ring 
OA’s 


ylicy. 
ition 
prop- 
igful 
trust 
itory 
1s to 
or ae 


mente reermmrnrncn rene 


REGULATORY COMMISSIONS AND AGENCIES 2647 


“99, It may be the Commisison feels that the proofs of RCA’s patent misuses 
are inaedquate, even though the Government's pending antitrust suit is based 
on the same RCA practices, the same licensing monopoly, and the same effects 
contrary to public interest, all of which were revealed by the Commission’s 
1959-50 TV patent investigation in docket 8736, et al. My memorandum to you 
of May 2, 1956, on pages 19-26, deals with the proofs of the RCA practices 
which create the monopoly, and the effects thereof detrimental to public interest. 
I believe the proofs adequate. The memorandum treats some of the monopoly 
effects as misuses and thus differs from the table attached, but the proofs are 
thesame. This is also true of the practices for creating the licensing monopoly. 
Iam now engaged in reviewing Commission and staff reports for developing 
ways and means by which these proofs can be better marshaled and made of 
record in a proceeding challenging the NBC-RCA qualifications as a broadcast 
licensee. [This statement marks the beginning of the preparation of this com- 
pilation.] 3 

“91, As I have shown herein the patent rules proposed for docket 10090 have 
the same standing in the matter of FCC regulatory duties to permit maximum 
utilization of radio facilities in the public interest as do the FCC chain rules. I 
also point out in my memorandum of May 2, 1956, how such patent rules are neces- 
sary if the FCC is to cooperate with the Department of Justice for ascertaining 
whether RCA is continuing its patent misuse or instigating other misuses; also 
that the rules are necessary for determining whether any other patent holder 
within the Commission’s jurisdiction is in a position to engage, or is engaged in 
a patent misuse as to transmitters or receivers required for operations specified 
by FCC technical standards for radio-TV services including broadcasting. My 
May 2 memorandum also points out the need of the patent rules if the FCC is 
to cooperate with other Government agencies in preserving competition in the 
matter of invention, and in the matter of business, which are the prime purposes 
of our patent laws and antitrust laws respectively, ie., by detecting patent 
misuses being practiced in connection with FCC technical standards at the time 
of inception, and referring the same to the Department of Justice for antitrust 
action ; and in case the offender is a broadcast licensee, to challenge its qualifica- 
tions to serve public interest because of the misuse being practiced. 

“22. The minimum penalty for a patent misuse, when private interests alone 
are involved, is the denial to the patent holder to obtain relief for infringement, 
even though the patent or patents involved are valid and infringed, until the 
misuse ceases ; and if the misuse tends to create a monopoly not within the claims 
of the patent involved, or tends to substantially lessen competition, the courts 
may allow costs and treble damages to the party pleading the misuse. Such was 
the penalty in the Kobe case, supra. 

“23. According to the 1955 report of the Attorney General’s Committee (see 
p. 255 under Remedies) there are three remedies for patent misuses wherever 
public interests are involved, namely, (1) compulsory licensing of the patents 
involved at reasonable royalties; (2) compulsory licensing of the patents on a 
nonroyalty basis; and (3) dedication of the patents to the public. One or more 
of these remedies are employed until competition is restored. The 1956 consent 
decree as to Bell System patents employs (1) and (2). 

“24. In many cases FCC has permitted a licensee to restore its qualifications 
to serve the public interest through cessation of the practice under attack. In 
the case of patent misuse any one or more of the three remedies above could 
be employed for restoring the qualifications of a licensee or applicant to serve 
public interest, provided, the step was entirely voluntary, and thereby eliminate 
contention or argument that the FCC action was in fact, prosecution of the anti- 
trust laws, or that the FCC action interfered with other Government agencies in 
the enforcement of said laws.” 

TABLE 


“The RCA Patent Practices Which Constitute a Patent Misuse for Establishing 
and Maintaining a Licensing Monopoly in the Manufacture and Sale of TV 
Broadcast Receivers—and the Force and/or Effects of said Monopoly Contrary 
to Public Interest 


“Practices which constitute a patent misuse 

“The 1932 consent decree in the Government’s antitrust complaint against the 
telephone group and the radio group provided RCA with a patent licensing struc- 
ture as to radio—-T'V broadcast receivers upon which it could collect and retain 
royalties until January 1, 1955, comprising its own patents, those of the Bell 
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System, and those of GE and Westinghouse. Thereafter, RCA put into effeg 
practices for maintaining a patent licensing structure as to radio-TV broadcag 
receivers which would assure RCA and its licensees freedom to build RCA electeg 
types of TV broadcast receivers. These practices were: 

(a) Reinforce its radio-Tv patent structure where needed through ow, 
research, and through the purchase of the right to license patents owned by others 
and retain royalties. 

(bd) At no time convey to others the right to sublicense RCA-owned patents jp 
the radio—-TV broadcast field ; and 

(c) Issue the one-package license for the manufacture and sale of radio-Ty 
broadcast receivers. 


“Monopoly established 


“The patent practices (a), (b) and (c) above established for RCA a monopoly | 


in the business of licensing others to manufacture and sell receivers for TV 
broadcast stations licensed by FCC to render program service to the public. 
“Force and/or effects of monopoly contrary to public interest 

“T. Strangled competition in the field of package licensing to manufacture and 
sell TV broadcast receivers ; 

“II. Strangled fundamental research by others than RCA in the radio-TY 
broadcast field ; 

“III. Delayed industry final recommendations to FCC of the first technical 
standards for black and white transmissions of TV broadcast stations. 

“TV. Permitted and/or caused concert action on the part of RCA and its 


licensees to eliminate flexible technical standards for black and white trans. | 


missions of TV broadcast stations and substitute therefor nonflexible standards 
palling for operations best within RCA’s patent licensing structure or pool; 

“V. Delayed final industry recommendations of technical standards to FCC 
for color transmissions of TV broadcast stations; 

“VI. Permitted and/or caused concert action on the part of RCA and licensees 
for rendering sterile the first technical standards for color transmissions of TY 
broadcast stations through open resistance to said standards and the refusal to 
manufacture and sell TV broadcast receivers compatible with both black and 
white and color transmissions; 

“VII. Permitted and/or caused RCA and its licensees to act in concert for 
delaying TV broadcast service to the public in color until a system was found 
which called for operations sufficiently within the RCA patent structure to 
guarantee freedom to RCA and its licensees in the manufacture and sale of 
receivers for said service; 

“VIII. Strangled the individual inventor in the field of fundamental research 
for improving either the black and white or color transmissions of TV broadeast 
stations. 

“IX. Concentrates future improvements in either black and white or color 
TV broadcast service to the public in the one company, namely, RCA.” 


CHAPTER II. INVESTIGATIONS OF THE SENATE JUDICIARY SUBCOMMITTEE ON PATENTS 
PURSUANT TO SENATE RESOLUTION 92, 84TH CONGRESS, 2D SESSION 





Introductory.—Early in 1956 the Senate Judiciary Subcommittee on Patents 
issued a report (No. 1464) on its conference hearings conducted during 1955 
(Senator O’Mahoney, chairman) pursuant to Senate Resolution 92 which author- 
izes a review of the statutes relating to patents, trademarks, and copyrights, 
and to take testimony thereon. On page 12 of the subcommittee’s report under 
Electronics Patents the 1956 consent decree as to Bell System patents, and the 
Government’s 1954 antitrust complaint against RCA are listed for investigation 
respecting the patent picture and the enforcement of antitrust laws in the 
electronics field. 

At the time the Senate subcommittee issued its report above, it also had printed 
the record of its 1955 conference hearings. Studies of said report and record, 
and conferences with staff members of the subcommittee, convinced the patent 
adviser that the antitrust laws are ample for protection against patent misuses 
such as being practiced in connection with FCC technical standards for TV and 
FM broadcast services, provided, means for early detection and proofs thereof 
can be assured. It was also his judgment that the promulgation of the combined 
report and order, and a single set of patent rules proposed by the August 8, 19565, 
memorandum for the proceedings in dockets 10090 and 11228 would assure such 
detection and proofs, 
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Respecting the communication carrier services, the patent adviser reasoned 
that since the Bell System patent structure is, and will likely continue to be, 
the hard core of patent control as to such services, and since all phases of said 

tent structure are virtually under court supervision, public interest did not 
require further studies for detecting patent misuses in the communication carrier 
fields. 

The bases of the foregoing conclusions are set forth in a 1956 memoranda of 
the patent adviser in connection with the proceedings on patent rules in dockets 
10090 and 11228. (See pt. 5, ch. 5, beginning on p. 296 of this compilation.) 

Studies of the Senate subcommittee’s report and conference-hearing record 
also convinced the patent adviser that the Bell System and RCA patent misuses 
fall into the category of devices alleged in the conference hearings which work 
against the individual inventor. 

Patent adviser’s studies of Senate subcommittee’s report, and its 1955 confer- 
ence hearing records.—On January 23, 1956, the patent adviser held a confer- 
ence with staff members (Julian Caplan and Walter B. Huber) of the Senate 
subcommittee. On January 24, 1956, he reported, by memorandum, said con- 
ference to the General Counsel (Baker) as follows: 

“You will recall that I phoned you yesterday to the effect that Mr. Caplan 
above had arranged for a conference with me at 12:30. He brought Mr. Huber 
withhim. Mr. Caplanisa patent attorney. 

“The following subjects were explored by Mr. Caplan during his conference 
with the writer : 4 

“(1) The matter of compulsory licensing of patents as owned by com- 
panies engaged in common carrier or radio communications coin broad- 
casting ; 

“(2) The matter of licensing practices of the companies concerned over 
the past years; 

“(3) The matter of recommendations by the Commission as to compulsory 
patent licensing in its report to Congress respecting its investigation of the 
telephone industry, 1935-39. 

(4) The matter of patent control as to TV, FM, and AM broadcast equip- 
ment ; 

“(5) The matter of RCA’s patent control in the broadcast fields, the dis- 
coveries made by the FCC, and its records pertaining thereto respecting such 
control ; 

“(6) The matter of patent rules on the part of the Commission ; 

‘(7) The matter of the Commission policy as to patent control; and 

“(8) The matter of Department of Justice actions respecting patent con- 
trol above.” 

On January 24, 1956, Senator O'Mahoney wrote the FCC Chairman as follows: 

“It would be appreciated if you would provide us with copies of your report 
on the 1949-50 color TV matters, which we believe are included in docket 8736, 
as well as any additional or supplemental reports which you may have on the 
subject of technical standards for color TV. 

“We would also like the testimony or hearings on this subject particularly 
those that relate to patents. If you have any summary or excerpting of the testi- 
mony which relates to the patent picture, we would appreciate your providing 
us with the same. 

“We would also like any staff reports which may have been prepared on the 
patent picture on color TV. 

“We recollect a report submitted to the Senate in 1949 on the same subject 
matter and would appreciate your providing a copy of that report.” 

On February 16, 1956, the FCC Chairman, by direction of the Commission, 
replied to Senator O’Mahoney’s request letter as follows: 

“This is in reply to your letter of January 24, 1956, requesting copies of re- 
ports and records respecting the 1949-50 proceedings before the Commission 
in the matter of technical standards for color transmissions of TV broadcast 
stations, dockets 8736, et al. 

“I understand from your letter that the records you desire are: 

“(1) Commission’s report on th 1949-50 TV color proceedings ‘as well 
as additional or supplemental reports * * * on the subject to technical 
standards for color TY.’ 

“(2) Transcript of hearings insofar as relating to patents and ‘any sum- 
mary or excerpting of the testimony which relates to the patent picture.’ 

“(3) Staff reports ‘which may have been prepared on the patent picture 
on color TY.’ 
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“(4) Commission ‘report submitted to the Senate in 1949 on the sam 
subject matter.’ 

“Respecting item (1) above, there were issued what were termed ‘first report; 
dated September 1, 1950 and the ‘second report,’ dated October 19, 1950. We 
are able to furnish a copy of each of these reports. The first report can be 
found in 1 Pike and Fischer, R.R., part 3, pages 91: 261-91: 436; the secong 
report can be found in the same volume of Pike and Fisher, pages 91: 441. 
91: 460. There was also an earlier report of the Commission, dated March 1g 
1947, on proposed standards for color transmissions of TV broadcast stations 
Docket 7896. We do not have a spare copy of this report; it can be found iy 
1 Pike and Fischer, R.R., pages 91: 31-91: 41. 

“The last report of the Commission on rulemaking proceedings for deter. 
mining technical standards for color transmissions of TV broadcast stations jg 
dated December 17, 1953. A copy of this report is being furnished. The same 
report was published in the Federal Register, volume 18, page 8649. 

“Referring to item (2) above, the transcript of hearings of the 1949-6 
proceedings on color standards, docket 8736, et al., comprises 62 volumes, 
Fortunately, at the time there was brought together all the testimony in said 
proceedings relating to patents and arranged under a subject index. A copy of 
this patent testimony-digest is being furnished which I trust will suffice for your 
proposes. 

“Respecting item (4) of your request, it is assumed you mean reports sub 
mitted to the Senate Committee on Interstate and Foreign Commerce by this 
Commission in 1949 respecting technical standards for color transmissions of 
TV broadcast stations. The only reports the Commission made at that time 
which refer to patents, are in the form of letters to the chairman of the Senate 
committee under date of February 25, 1949, and April 6, 1949. Copies of these 
letters are being furnished. For your information the February 25, 1949, letter 
appears in volume 1, Pike and Fisher, R.R., part 3, page 91: 125. For your con- 
venience, we are also furnishing a copy of Senate Committee’s request letter 
dated March 9, 1949, to which the Commission’s letter of April 6, 1949, is a reply. 

“A copy of each of the reports, letters, etc., which I have stated above was 
being furnished are being sent to you under separate cover.” 

The FCC staff reports on patents covered by item (3) of the above reply letter 
are as follows: 

(1) June 3, 1948, informational memorandum to members of Commission 
from General Counsel (mimeo 22480) ; 

(2) August 13, 1948, memorandum to the Commission from General Counsel 
(mimeo 24942) ; 

(3) August 20, 1948, memorandum to the Commission from William H. Bauer 
(mimeo 34002) ; 

(4) April 5, 1949, memorandum to the Commission from General Counsel and 
Acting Chief Engineer (mimeo 34017) ; 

(5) April 6, 1949, memorandum to the Commission from General Counsel 
(mimeo 33776). 

(6) August 15, 1949, memorandum to the Commission from the Acting Gen- 
eral Counsel (mimeo 39537) ; 

(7) March 31, 1950, memorandum to Commission from General Counsel 
(mimeo 48419) ; 

(8) November 38, 1950, memorandum to the Commission from the General 
Counsel (mimeo 56040). 

(9) July 21, 1953 interoffice memorandum to the Commission from patent 
adviser (mimeo 93132) ; 

(10) August 5, 1953, interoffice memorandum to the Commission from Chief, 
Broadeast Bureau (mimeo 93188) ; 

(11) June 6, 1955, informational memorandum to the Commission, re status 
of RCA’s TV patent position from General Counsel (mimeo 19871). 

Subsequent to the conference with Messrs. Caplan and Huber of the Senate 
Subcommittee on Patents staff, Mr. Hershal Clesner of the same staff, con- 
ferred with the patent adviser a number of times over a 2-month period for the 
purpose of obtaining a complete picture of the Bell System and RCA patent 
misuses, and FCC actions respecting same. In brief, the matters covered were 
those listed by the patent adviser’s January 24, 1956, memo to the General 
Counsel. 

During the conferences with Mr. Clesner, the patent adviser obtained copies, 
and made an extensive study of the Senate subcommittee’s report No. 1464, 
and the 1955 conference hearing record upon which said report is based. From 
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these studies it definitely appeared that patent misuses such as practiced by 
the Bell System companies and the RCA played a part in destroying com- 
petitive invention in the communications field. 

The fact that the Bell System patent misuses were revealed by FCC in 1939 
through its investigation of the telephone industry, but no relief was had until 
1956, plus the fact that the RCA patent misuses were revealed by FCC in the 
1949-50 proceedings on standards for TV broadcast color transmissions, and 
no relief is in sight, the patent adviser reasoned that the slow processes of 
the Justice Department and the courts in antitrust prosecution were respon- 
sible for the long delay in securing relief from said patent misuses. He also 
reasoned that it was within the regulatory duties or functions of FCC under 
provisions of the Communications Act, to stop such misuses at the time of 
detection when same are based upon its technical standards for radio services 
including broadeasting, if the offender is a licensee or applicant, and the mis- 
uses interfere with FCC regulatory duties. 

On May 2, 1956, the patent adviser sent forward to the General Counsel 
(Baker) & memorandum on the above matters. Paragraphs 17-26 of the 
memorandum, under the heading “Patent Misuses of Bell System Companies v. 
the Individual Inventor and Public Interest,” and paragraphs 27-33 under 
the heading “RCA Patent Misuses v. the Individual Inventor and Public In- 
terest,” are set forth on pp. 322-326 and 353a-—358 respectively of this compilation. 
The subject, references, explanatory index, and the remaining paragraphs of the 
May 2, 1956, memorandum are reproduced below. 


Subject 


“FCC staff patent reports, related Commission records and actions, and in- 
vestigations of the Senate Subcommittee on patents respecting the American 
patent system pursuant to Senate Resolution 92, 84th Congress, 2d session, 
concerning (1) the matter of FCC promulgating a patent rule in docket 10090 
requiring information on an annual basis from all patent holders within the 
FCC’s jurisdiction for detecting patent misuses being practiced through the 
technical standards it promulgates for radio-TV services including broadcast- 
ing, and (2) use of patent information obtained under such a rule.” 


References 


“(1) 1955 conference hearings of the Senate Subcommittee on Patents and 
statements submitted, pursuant to Senate Resolution 92; 

“(2) Report 1464 of Senate subcommittee on (1) above, dated January 30, 
1956 : and 

“(3) FCC staff reports, and Commission reports and actions respecting 
patent control in the radio-TVA fields, including broadcasting for which the 
FCC promulgates technical standards.” 


Explanatory Index 


“Preliminary.—Briefs the overall purposes of the Patent Advisor’s memo- 
randum of March 1, 1956, to the General Counsel and his memorandum of March 
14, 1956, to the Associate General Counsel, including the matter of showing that 
the Senate subcommittee’s intended investigation of RCA patent misuses could 
be greatly offset by promulgation of the rules proposed for docket 10090. 

“Commission limits use of information called for by the proposed patent rule.— 
Commission’s memorandum opinion and order of April 13, 1956, respecting an 
issue for challenging NBC’s qualifications as a broadcast licensee because of 
antitrust charges in Government’s pending complaint against RCA, is analyzed 
insofar as pertinent to use of information called for by proposed patent rule. 

“Proposed patent rule not limited to proving RCA’s continued patent misuses.— 
Explains that proposed patent rule applies to other patent holders than RCA 
within FCC’s jurisdiction and the need of the proposed rule as to them respecting 
patent misuses, as well as to RCA, respecting continuation of the patent misuses 
alleged in the Government’s pending complaint, and any new misuses being prac- 
ticed or initiated by RCA. 

“Record before the Senate Subcommittee on Patents, re deficiencies of U.S. 
patent system respecting the individual inventor.—Explains who the individual 
inventor really is as depicted by the hearings, and statements submitted to the 
Senate Subcommittee on Patents. 
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“Patent misuses of Bell System companies versus the individual inventor anq 
public interest. 

“RCA patent misuses versus the individual inventor and public interest. 

“Summations—Summary of basic reasons for current need of FCC to adopt 
patent rule proposed for docket 10090. 

“Proposals.—(1) That the patent adviser’s memorandum of March 1, 1956, to 
the Commission proposing report and order and rule in docket 10090, be placed 
on the agenda, and the matters therein as well as the matters of subject memo 
randum respecting the adoption of the rule proposed, be presented to the Com. 
mission; and (2) in case the Commission still wishes to finalize its termination 
of the patent rulemaking proceedings in dockets 10090 and 11228, it be urged 
that the staff be instructed to prepare a letter to Senator O’Mahoney, chairman 
of the Senate Subcommittee on Patents, Trademarks, and Copyrights, welcomin 
the subcommittee’s investigation of the 1956 consent decree as to Bell System 
patents and as to the Government’s pending antitrust suit against RCA for 
determining whether additional legislation is necessary for prohibiting the 
patent misuses made possible by the patent structures maintained by the Bel] 
System companies and RCA, or prohibiting the building and maintaining of such 
patent structures; and (2), whether a rule such as proposed for docket 10090 is 
adequate for stopping at inception patent misuses such as now being practiced 
by RCA. 

“MAY 2, 1956, MEMORANDUM 
“Preliminary 

“1. This is a continuation of my memorandum to you of March 1, 1956, and my 
memorandum of March 14, 1956, to the Associate General Counsel, of which I 
sent you a copy. The March 1, 1956, memoranda transmitted a memorandum for 
the Commission proposing a modified rule in docket 10090 to be considered before 
final action is taken in the patent rule proceedings dockets 10090 and 11228. The 
memorandum, and a report and order for the proposed rule, explained the limi- 
tations and purposes of the rule, and that it appeared free of objections of the 
patent holders who would file reports thereunder. The March 14, 1956, memo- 
randum had for its purpose, to bring together in as concrete a manner as possible, 
(1) the basic reasons which show that FCC has delayed challenging the qualifica- 
tions of NBC and RCA as broadcast licensees because of RCA’s patent misuses 
heretofore revealed in the matter of technical standards for TV broadcast sta- 
tions since reference thereof to the Department of Justice for antitrust action 
on November 23, 1951; and (2) to bring together the basic reasons for showing 
that the patent rule proposed by the March 1, 1956, memorandum was essential 
if the Commission is to perform its duties pursuant to provisions of the Com- 
munications Act, for supporting, rather than lending a hand to destroy, com- 
petition in invention, and competition in business, which are prime purposes 
of the patent system, and the antitrust laws respectively. 

“2. My above proposed memorandum to the Commission also points out that 
the current staff investigations of the Senate subcommittee include the specific 
matter of the patent misuses being practiced by RCA in connection with the 
Commission’s technical standards for TV broadcast stations, i.e., as charged in 
the Government’s pending antitrust complaint against RCA; that the adoption of 
the patent rule proposed would provide the Commission with the necessary infor- 
mation for detecting such patent misuses, whether by RCA or other patent holders 
within the Commission’s jurisdiction, and thus allow early reference to the De 
partment of Justice for antitrust action; and that in case the offender is a broad- 
cast licensee, or applicant, said patent rule would enable the FCC to challenge 
the qualification of said licensee or applicant to serve public interest because of 
such misuses, and thus bring about the cessation thereof at an early date after 

detection. In addition, my proposed memorandum to the Commission points out 
that the actions above made possible by the proposed patent rule for stopping 
patent misuses, could be used to show that the Senate subcommittee’s intended 
investigation of the RCA misuses is unnecessary, i.e., insofar as the objective of 
the subcommittee is to ascertain whether legislation is needed for shortening the 
long period which usually results between detection of patent misuses and stop 
ping the same. 


“Oommission limits use of information called for by proposed patent rule 
“ee 


3. Paragraphs 13 to 16, both inclusive, of the Commission’s memorandum 
opinion and order of April 13, 1956, in dockets 11399 and 11400 in the matter of 
protests filed by WTAR and Elm City against the transfer of station WKNB-TV 
to NBC changes the situation as to the use of the information which the patent 
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rule proposed would furnish. In brief, the Commission now says, and definitely 
go, that it will not challenge the qualifications of a broadcast licensee or appli- 
cant to serve public interest it may find engaged in patent misuses such as alleged 
in the pending Government antitrust complaint against RCA even though the 
defendant utilizes for the misuses the technical standards FCC promulgates for 
radio-T V broadcast services. wad 

“4. More specifically, the Commission’s memorandum opinion above says that 
FCC will not challenge the qualifications of NBC unless the Department of Jus- 
tice first obtains a court decision in its pending complaint holding that RCA has 
yiolated one or more antitrust laws and, that even then, such action on the part 
of the Commission, would likely be withheld unless the court itself directed that 
NBC licenses be revoked under section 313 of the Communications Act. Also, the 
Commission’s memorandum opinion and order leaves the belief that even though 
the court in the pending Government complaint finds that RCA has violated the 
antitrust laws, there remains a question whether the qualifications of NBC could 
be challenged, because RCA committed the offenses and not NBC.” 

“5. The extensive limitations above make it practically impossible for a case to 
occur when the Commission would consider patent misuses for disqualifying a 
broadcast licensee or applicant. In other words, the Commission has isolated 
itself, through the conditions it has specified, to such an extent that its regulating 
duty for such a challenge is near being nullified. However, it is believed that 
the Commission cannot avoid the patent rule proposed in memorandum of March 
1, 1956, because to do so would, in substance, be saying that the FCC will not 
cooperate with the Department of Justice or any other Government agency for 
preserving competition in invention and in business, which are prime purposes 
of the patent system and the antitrust laws, respectively. Moreover, the detection 
and proof of such misuses are so involved, due to the extensive patent structures 
that must be built and maintained, and the practices which must be put in effect 
to bring them about, that nothing less than the information afforded by the pro- 
posed rule is adequate; and finally, because of FCC’s closeness to the technical 
standards it promulgates, it is best suited to draft and enforce such a rule. 

“6. As will later be shown, a good percentage of the grievances of the individ- 
ual inventor respecting the shortcomings of the patent system presented to the 
Senate subcommittee on patents, arise from patent misuses made possible by 
patent structures such as the Bell System companies, and the RCA have built, 
and are maintaining. More specifically, the patent misuses such as made possi- 
ble by the Bell System and RCA patent structures, and individually practiced by 
them, have had a big effect in lessening the value of the patent system to the 
individual inventor. With this in mind, the need of the proposed patent rule 
increases, and likewise it becomes more difficult, for the Commission to escape 
its regulatory duty of promulgating said rule so that it can detect and report 
patent misuses to the Department of Justice for antitrust action at time of incep- 
tion. 


“Proposed patent rule not limited to proving RCA’s continued patent misuses 


“7, At this point it is important to make it clear that the proposed patent rule 
for docket 10090 applies to all patent holders rendering services which FCO 
regulates, and to all those who hold or seek FCC licenses. It is also important 
to remember that RCA’s particular patent misuses respecting FCC technical 
standards for TV broadcast stations charged in the Government’s pending anti- 
trust suit have been revealed and reported to the Department of Justice; and 
that the purpose of the patent rule is to ascertain on an annual basis whether 
RCA is continuing the particular patent misuses reported to the Department of 
Justice, and to ascertain whether any other patent holder is in a position to prac- 
tice, or is practicing patent misuses, in any form through the technical standards 
FCC has promulgated for radio-TV services including broadeasting. By other 
patent holders is meant Bell System companies, GE, Westinghouse, Phileo, and 
many others, who own or control an electronic patent structure, and are within 
FCC jurisdiction because of licenses held or communication services being 
rendered. 





8% The same memorandum report and order also means that the Commission will hereafter 
disregard the policy set forth in the FCC letter report of Feb. 25, 1949, to the chairman of 
the Senate Commerce Committee, pursuant to the 1943 decision of the Supreme Court in 
the matter of FCC chain rules, insofar as taking action for challenging the qualifications 
of a broadcast licensee or applicant because of patent misuses pertaining to and involving 


technical standards promulgated for TV broadcast services. 
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“8. The following question may arise—since the Department of Justice, under 
the 1956 consent decree, virtually has control of the Bell System patent structure, 
should the Bell System patent holding companies be required to file reports under 
the proposed patent rule? The answer is Yes; because even though the decreg 
has provisions to assure that the public interest patent phases are carried out, 
both as to Bell System telephone operations and as to the manufacture and gale 
by others of electronic equipment for purposes other than Bell System telephone 
operations, yet annual patent reports under the proposed rule for docket 10090 
are needed: (1) to ascertain what Bell System patents being used for the sery. 
ices covered by the rule, and thus be able to judge the worth or coverage of other 
patents used for the same services which are owned or controlled by others 
reporting under the rule; and (2) to ascertain the outstanding rights under the 
Bell System patents in use for the services covered by the proposed rule, partie. 
ularly those rights granted by the Bell System companies before the decree be. 
came effective. For example, before the decree became effective, the Bell com. 
panies, under the 1932 cross-license agreements, by letter assured RCA its right 
to sublicense and retain royalties until 1961 under Bell System patents as to 
AM, FM, and TV broadcast receivers, and as to AM and TV transmitters; and 
any change in this situation should be known, if it is to be ascertained who hag 
patent control as to a particular service and the extent of said control. More. 
over, the Bell System companies have many agreements made before the decree 
which go to patents now in use, or that will be used, in transmitters or receivers 
required for operations specified by FCC technical standards for radio-TV sery- 
ices including broadcasting. 

“9. For your information in connection with the above, the patent misuseg 
upon which the 1956 consent decree is based, were revealed by the FCC in its 
investigation of the telephone industry pursuant to Public Resolution 8, 74th 
Congress, and said misuses prompted FCC to request of Congress the power 
to compel the Bell System companies to issue patent licenses when found in the 
public interest. With the 1956 consent decree, the matter of licensing Bell 
System patents in the public interest is made mandatory by provisions of the 
decree, while with the FCC proposal, public interest patent licenses were to be 
determined on a piecemeal basis through rules or determinations of FCC. In 
addition, the 1946 decree makes licenses under a large number of Bell System 
patents free of royalties which was not true with the FCC proposal to Congress, 

“10. Also, for your information at this point, the proposed patent rule for 
docket 10090, calls only for the information essential for determining patent 
control and practices pertaining to the manufacture, sale and/or use of trans- 
mitters or receivers required for operations specified by the technical standards 
FCC promulgates for radio-TV services including broadcasting. The rule orig- 
inally noticed in docket 10090 included patents used in the communication 
earrier fields, as well as related agreements and licensing practices respecting said 
patents. The proposed rule is now reduced to the FCC technical standards 
to avoid the objection of the larger patent holders, particularly the Bell System 
companies, against the workload imposed by the original rule. Finally, no 
objections have been made to furnishing patent information respecting the Com- 
mission’s technical standards in docket 11228. 

“11. Another point I wish to here emphasize, is that since the 1956 consent 
decree as to Bell System patents is self-operating as to public interest aspects 
insofar as concerns patents, said decree definitely eliminates the need for the 
proposed rule in docket 10090 to cover patents used for communication carrier 
services, because Bell System patents which have always been, and will likely 
continue to be, controlling in substantially all the communication carrier fields, 
are adequately controlled by the public interest provisions of the 1956 consent 
decree. 

“12. More specifically, as to the self-managed public interest provisions of the 
1956 decree in the matter of Bell System patents—respecting telephone opera- 
tions, it requires those seeking licenses under Bell System patents to license 
their own patents for telephone operations if requested by the Bell companies; 
the Bell companies cannot buy outright or sell patents without court approval; 
neither can they grant to others sublicense rights under Bell System patents, 
nor can they receive the right to sublicense patents of others except for their 
own subsidiary companies. Respecting fields other than telephone operations, 
the decree provides compulsory licensing of Bell System patents for all purposes 
at reasonable royalties, and it provides royalty free licenses under 8,600 patents 
which the Bell companies used in the past for monopolizing the manufacture 
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and sale of electronic equipment in certain fields, and for placing RCA in a posi- 
tion to establish a patent licensing structure in the TV broadcast field whereby 
it could engage in the patent misuses charged in the Government’s pending 
antitrust suit. The decree has other provisions which prohibit or allow the 
full use of licensing rights under Bell System patents for the manufacture and 
sale of electronic equipment other than used for Bell System telephone opera- 
tions. The provisions prohibiting Bell companies to convey to others sublicensing 
rights, except as to their respective subsidiaries, foreclose the possible repeti- 
tion of placing patent control in one company, as is the case with RCA in the 
TV broadcast field as to transmitters or receivers. Thus, the decree is entirely 
self managed as to the patent misuses it is intended to stop, and as to all public 
interest purposes it is intended to serve. 


“Record before the senate subcommittee on patents, re deficiencies of United 
States patent system respecting the individual inventor 


“13. Since forwarding my memorandum of March 1, 1956, I have made a break- 
down of reference (1) under my own subject index, copy of which is attached.™ 
I did this to get a more complete understanding of the problems which it is 
believed must be solved in order to improve the patent system, and also to 
ascertain the pertinency of FCC staff reports, and Commission reports and 
actions respecting said problems. Briefly, as stated in the subcommittee’s report 
(reference (2) of this memorandum), the purposes of the patent survey are to 
ascertain whether the individual inventor still enjoys under our present patent 
system or laws, the sort of protection the drafters of the Constitution had in 
mind; and if not, what legislation is needed to restore the same protection. 

“14. A first reading of V, VI, and VII of the breakdown attached leaves one 
convinced that the Patent Office, the courts, and all the larger patent holders 
and users, are definitely against the individual inventor. But upon 30 years 
experience with inventors in general, and after a more careful reading of V, 
VI, and VII the picture changes; one realizes something which has long ago 
happened, namely, that individuals, companies, and corporations, able to spend 
money for research and development, have gradually eliminated the so-called 
garret inventor, because by the time the latter gets around to knowing the neces- 
sity of an invention, some individual or company with a research laboratory has 
already done the job. Thus, the garret inventor is something of the past. 

"15. After reading II, III, VIII, IX, and XIII to XVI, both inclusive, of the 
attached breakdown, and more thought, one reaches the conclusion that the in- 
dividual inventor made the subject of the Senate subcommittee’s inquiry, means 
any individual company or corporation, or even any nonprofit organization, de- 
voting a small but substantial amount of money to research and development 
which yields inventions later covered by patents. With this perspective a re- 
reading of III to VIII, both inclusive, of the attached breakdown, which cover 
the complaints of individual inventors as to what they think is wrong with our 
patent system, and what should be done, plus 20 years experience in dealing 
with the practices of the Bell System companies and RCA, in the use and/or 
management of their patent structures pertaining to telephone service and broad- 
cast service respectively, you come to the conclusion that the troubles of the 
individual inventor are to a great extent caused by the patent misuses made 
possible by the large patent structures, which Judge Arnold calls portfolios, such 
as built and maintained by the RCA and Bell System companies, even to the ex- 
tent of being the principal reason for the Supreme Court decisions which it is 
claimed have greatly lowered the worth of patents to the individual inventor. 
More specifically, as to the Supreme Court decisions, with which the individual 
inventor finds fault, they were not for hurting the individual inventor, but for 
raising the standard of invention, and thus cut down on the great number of 
patents issued and sometimes brought into patent pools for making the same 
capable of supporting patent misuses. 

“16. The conclusion that today we do not have the garret inventor is not afar 
from the Senate subcommittee’s report; neither is the conclusion that the in- 
dividual inventor is any person, company, corporation, or nonprofit organization 
working singly or jointly. The subcommittee’s report puts off any conclusion 
respecting the extent patent misuses are practiced through the means of large 
patent structures, pools, or portfolios, and rightly so, because investigations 
are listed for its own staff and others as to patent pools for monopolistic pur- 
poses, including the Bell System companies and RCA, before any determina- 
-—_ 


*Annex 1. [Not included in the compilation. ] 
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tions are to be made as to the causes for the plight of the individual invent 
and remedial legislation therefor. The subcommittee investigations listed arp 
to be on the basis of Judge Hand’s proposal, namely, not on opinions as to how 
the patent system works ‘but how does it work?’ Thus, FCC staff reports, ang 
Commission reports and actions, as to how the Bell System companies and RQ4 
managed their respective patent pools or structures for instituting and practicing 
the patent misuses charged in the Government’s antitrust complaints against gaiq 
companies, past and present, whether revealed by the FCC or otherwise, become 
pertinent to the subcommittee’s inquiry.” 
(For pars. 17-26 and 27-33, see p. ————, and p. —-———, respectively.) 


“Summations 


“34, The summations to follow are directed to the matter of the FCC taking 
action for promulgating the patent rule in docket 10090 proposed by my memor. 
andum of March 1, 1956. However, I should first point out that the provisions 
of the 1956 consent decree, which subject 8,600 Bell System patents to royalty. 
free licenses for any purpose, do not affect RCA’s patent licensing structure, nor 
do they appreciably effect RCA’s monopoly in the business of patent licensing 
others to manufacture and sell transmitters or receivers for operations specified 
by FCC technical standards for FM or TV broadcast services. The reasons for 
the conclusions just stated are set forth in my memorandum dealing with the 
patent phases of the consent decree which you sent forward to the Commission 
for information on February 8, 1956 (mimeo 28215). 

“35. Next, it is important to note that whether or not the Department of Justice 
obtains through its pending antitrust suit against RCA, either by consent decree 
or by decision, patent provisions such as the 1956 consent decree has as to Bell 
System patents, does not remove the need of the rule proposed by my memorandum 
of March 1, 1956—because the same information is required as to the patents 
RCA owns or controls, for the purpose of cooperating with the Department of 
Justice for ascertaining whether RCA is continuing its patent misuses, or insti- 
gating new misuses. Also, as heretofore noted, the same information is needed 
for the purpose of determining patent control, if any, of other patent holders 
within FCC jurisdiction, and also for determining, whether any one of them 
can, or is engaged in patent misuses as to the transmitters or receivers required 
for operations specified by the FCC technical standards for radio—TV services 
including broadcasting. 

“36. Turning now to summations in support of the patent rule for docket 10090 
proposed by my memorandum for the Commission sent to you March 1, 1956, 
it is my firm belief that the instant memorandum repeatedly shows beyond any 
question of doubt that such a rule is essential if the FCC is to cooperate with the 
Department of Justice in prohibiting monopolies in any form respecting trans- 
mitters or receivers required for operations specified by its technical standards 
for radio—1lV services, including broadcasting, through patent misuses such as 
practiced by RCA. Secondly, it is equally proven by this memorandum that 
refusal of the FCC to promulgate the rule proposed is indefensible even though 
the Commission is correct in its contention (paragraphs 5 and 6 supra) that it 
does not have the regulatory duty of challenging the qualifications of a broadcast 
licensee or applicant found to be practicing patent misuses through its technical 
standards until there is a court decision finding its licensee guilty of restraint 
of trade or lessening of competition for monopoly purposes through said patent 
misuses. 

“37. Again, this memorandum shows beyond any question of doubt that tech- 
nical standards promulgated by the FCC, particularly for FM and TV broadcast 
services, provide a ready means for practicing patent misuses, and that the rule 
proposed is a practical and feasible instrument for detecting such misuses at an 
early date. Moreover, the information furnished by the rule would be adequate 
for reference of patent misuses to the Department of Justice for such antitrust 
action as necessary, and thus reduce to a minimum the time between detection 
and antitrust action for stopping the same. 

“38. As shown in this memorandum, patent misuses in connection with FCO 
technical standards go to destroy competition in invention which is a prime 
purpose of our patent system. Thus, the FCC, as a Government agency, has the 
regulatory duty to promulgate the proposed rule in order that it can cooperate 
with other Government agencies in preserving competition in invention, insofar 
fs its technical standards are concerned. 

“39. The time between detection and the 1946 consent decree as to Bell System 
patents is substantially 17 years. More specifically, the patent misuses were 
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revealed by the 1939 FCC report to Congress on its investigation of the telephone 
industry, and a court decree for stopping the same was not obtained until 1956. 
Thus, for 17 years the patent misuses were permitted to continue, except as to 
certain abatements thereof, which began early in 1949 when the Bell System com- 

nies announced a new patent licensing policy. In 1940, it became apparent to 
the FCC that RCA intended using its TV broadcast structure for controlling 
and/or influencing industry recommendations to the Commission of technical 
standards for monochrome transmissions of TV broadcast stations. In 1944, 
it was apparent that RCA’s patent structure and practices were sufficient to 
control industry recommendations of technical standards for TV broadcast 
stations. ‘The time the Government’s pending antitrust suit against RCA 
will terminate either in a consent decree, or decision of the court, is uncertain. 
Thus, the time between detection of the intention of RCA to practice patent 
misuses in connéction with the Commission’s technical standards for TV broadcast 
stations, and the stopping of such misuses by court action, can be said to be 16 
years, plus. The question is—can the Commission continue, under any standard 
of public interest, to ignore this long delay between detection, and action for 
stopping patent misuses arising through the instrumentality of the technical 
standards it promulgates. The answer definitely is ‘No’—the solution is the 
promulgation of the patent rule proposed for docket 10090. 


“Proposals 


“49, In the light of all matters involved, it is my considered belief that you 
should now send forward for the Commission’s general agenda my memorandum 
of March 1, 1956, proposing a modified rule in docket 10090, and a report and 
order for explaining and justifying said ruie. So that the Commission will be 
fully advised, in addition to the supporting reasons for said rule in the March 1, 
1956, memorandum, the additional supporting reasons set forth in the March 14, 
1956, memorandum to the Associate General Counsel, as well as those set forth 
in this memorandum, should be presented. If, after such presentation, the 
Commission desires to make final its previous vote, ie., terminate the patent 
rulemaking proceedings in both dockets 10090 and 11228, then, it is my belief, we 
should propose that the entire matter of past and present patent misuses as un- 
folded herein respecting the Bell System companies and RCA, be referred to 
Senator O’Mahoney’s subcommittee on patents for its consideration in deter- 
mining whether our present antitrust laws, and our present patent system, are 
adequate; and particularly, whether an FCC rule, such as my memorandum of 
March 1, 1956, proposes for docket 10090, is necessary in connection with the 
technical standards it promulgates for radio—TV services including broadcasting, 
for helping to maintain a prime purpose of our patent system and of our anti- 
trust laws, namely, competition in invention and competition in business 
respectively.” 


CHAPTER III. PATENT SITUATION RESPECTING PROPOSED TECHNICAL STANDARDS FOR 
TV BROADCAST SUBSCRIBER SERVICE, DOCKET 11279 


Introductory.—There are three proponents of technical standards; each is a 
patent holder. In its notice of rulemaking (docket 11279) the FCC requests in- 
formation respecting patent control of the transmitting or receiving equipment 
to be used. Information is also requested respecting licensing practices of the 
patent holders as to the equipment required under the proposed standards. 

Each of the proponents made reply to the Commission’s notice as to patents. 
The patent situation as defined in the patent adviser’s report for FCC is based 
on an examination of these replies, plus an examination of the U.S. Patent 
Office records respecting expired patents and related unexpired patents owned 
by others than the proponents of the technical standards. 

Patent adviser submits analysis of patent situation respecting proposed TV 
broadcast subscriber service—The patent adviser’s memorandum to the General 
Counsel on this matter is dated July 21, 1955; it was distributed to the Com- 
missioners and staff by the General Counsel’s memorandum dated September 19, 
1955, mimeo 22974. The introduction and summary of the memorandum are re- 
produced below. 

Introduction 


“1. The Commission’s notice of February 11, 1955, calling for comments in 
the matter of proposed rulemaking for TV broadeast subscription service 
(docket 11279), asks for information respecting patent control of the trans- 
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mitting and receiving equipment to be used; and also asks for informatioy 
respecting the arrangements which will be employed in licensing the patents 
involved ‘for the competitive manufacture of subscription television equipment; 

“2. Three parties have proposed subscription TV broadcast service. Bach 
proponent in its comments set forth the changes in the Commission’s technieg} 
standards which are believed necessary for its particular proposal, and each 
proponent indicates its patent interest and the patent licensing policy it wil] 
likely follow should its proposal be adopted by the Commission. The pro. 
ponents are: (1) The International Telemeter Corp. (Telemeter); (2) Skia- 
tron TV, Inc., and the Skiatron Electronics & Television Corp. (Skiatron) ; and 
(8) the Zenith Radio Corp. and Teco, Inc. (Zenith). 

“3. Since the operations and equipment proposed for transmitting and re 
eeiving subscription television programs by the respective proponents above 
are patentable and since each proponent seeks changes in the Commission's 
technical standards for television broadcast stations to incorporate its system, 
it is believed the Commission may desire a discussion of the overall patent 
situation as to subscription television service, including the possibilites of 
drafting changes in current technical standards to avoid placing patent con- 
trol in any one of the proponents or other company. With these objectives 
in view the subject memorandum covers the following matters: 

“(a@) The Commission’s purposes for considering patents when adopting 
technical standards for broadcast stations ; 

“(b) The type of claims in unexpired patents which are pertinent to 
the drafting of standards; 

“(c) The principal patentable operations or features (as limited by 
prior public usage and prior patents) proposed by the respective pro- 
ponents of TV broadcast subscription service ; 

“(d) Patent holdings of the proponents of TV broadcast subscription 
service ; 

“(e) Prior public usage and prior U.S. and foreign patents which limit 
the claims of unexpired U.S. patents on TV subscription service; 

“(f) The patented or patentable aspects of the changes in technical 
standards proposed by each proponent ; 

“(g) Unexpired patents held by others on systems for TV broadcast 
subscriber service ; 

“(h) RCA’s patent position as to any TV subscriber system for which 
standards may be adopted; 

“(i) Monopolistic aspects of the patent licensing policies set forth in 
the comments of the proponents of TV subscriber service ; and 

““(j) Further actions necessary should the Commission decide to consider 
patents in drafting technical standards for TV broadcast subscriber 
service.” 

Summary 


“4. A summary of the major points of the subject memorandum follows: 
“(a) The Commission’s purposes for considering patents in proceedings 
on technical standards for broadcast stations are: (1) To avoid, if possible, 
giving any particular company an unwarranted advantage over its com- 
petitors by virtue of its patent position; and (2) to ascertain if any one 
is in position to exercise monopolistic control in the industry as a result of 
the patents it owns or controls. If standards are adopted which require 
operations covered by unexpired patents owned or controlled by the one com- 
pany, said company is provided with a great incentive to obtain and main- 
tain patent control in one form or another of the equipment necessary for 
the broadcast service to which the standards apply. This is true even though 
the company having patent control is willing to license its patents for the 
manufacture and sale of equipment at reasonable royalties because the 
licensee-manufacturers become dependent on the company having patent con- 
trol, to keep them free of patent infringement; they support the company for 
maintaining its patent control; and any changes in Commission’s standards 
for incorporating improvements accomplished by others than the company 
having initial patent control, become quite remote. 

“(b) The Commission’s technical standards adopted in the past for TV 
broadcast stations have spelled out only functional operations and specific 
requirements or values for carrying out said operations. Each of the pro- 
ponents herein offers a system for rendering TV broadcast subscription 
service which has many operations that can be made the subject of patent 
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daims. However, due to prior public usage and prior patents (United 
States and foreign) the patent claims obtained are limited to specific opera- 
tions within the respective systems proposed. Some of the system opera- 
tions employed by one proponent are employed by another. However, due 
to prior public usage and prior patents it appears that each can use its 
own system without conflict with the patents of either of the other pro- 
ponents. 

“(e) Zenith appears to be the only U.S. company which has built a patent 
structure on TV broadcast subscriber service; it is the owner of more than 
46 such patents. It appears that Skiatron has but one issued patent on 
TV subscription service. Telemeter has 10 pending patent applications on 
its proposed system but holds no issued patents thereon. 

“(d) Skiatron states that it expects to make arrangements whereby upon 
reasonable royalty payments authorized competing persons may procure and 
operate systems and components which use the principles of its system; it 
does not state that it will license its patents on a reasonable basis for the 
manufacture and sale of the transmitting or receiving equipment necessary 
for its system. Telemeter holds out that it may license others under its 
patents on a reasonable basis, but reserves to itself control of local fran- 
chise dealerships for distributing and servicing equipment after manufac- 
ture. Under Zenith’s plan no decoders will be sold on the open market; 


Zenith intends to retain complete control of both coding and decoding 
equipment. 

“(e) It appears to be the intention of both Telemeter and Zenith to control 
subscriber service rendered to each community. Whether this control is to 
last only during the beginning of the service, or it is to be permanent, is not 
clear from the statements made. 

“(f) Patentwise, the changes in the Commission’s technical standards 
proposed by Skiatron for TV broadcast subscription service are ideal, i.e., 
none of the changes or additions proposed constitute operations sufficiently 
specific to bring them directly within claims of unexpired patents. On the 
other hand, Telemeter seeks a number of additions to the Commission’s 
standards which call for operations with such specificity that they would 
undoubtedly be covered, either singly or jointly, by claims obtained in 
patents to issue on Telemeter’s pending patent applications. Two of the 
additions to the Commission’s standards proposed by Zenith are objection- 
able because they specify operations which are within the claims of Zenith 
patents. 

“(g) It appears that there are no unexpired patents owned or controlled 
by others than the proponents herein with claims which cover operations 
proposed as additions to the Commission’s standards for TV broadcast sub- 
scriber service by said proponents. RCA has patents on secret transmission 
of facsimile pictures; it has no patents, however, specific to TV broadcast 
subscriber service. 

“(h) All existing transmitters and receivers for TV broadcast stations 
have been manufactured and sold under RCA patent licenses.” The general 
rule is that the first authorized sale of a patented article exhausts the patent 
monopoly, i.e., a patent holder cannot justify further restrictions upon the 
use of an article after the same has been manufactured and sold. However, 
despite this general rule it is the holding of the Supreme Court that a 
license to manufacture and sell a patented product for use only in a specified 
field, is valid. Thus, RCA can include in its standard licenses for the 
manufacture and sale of TV transmitters and receivers a restriction against 
the use thereof for TV broadcast subscription service. 

“(i) The fact that none of the proponents herein makes a clear offer to 
license its patents at reasonable royalties for the manufacture and sale 
of transmitter and receiver equipment, plus the fact that Telemeter and 
Zenith each indicates that it intends to retain control of the coding and de- 
coding equipment in all communities where TV broadcast subscription 
service may be established, constitute sufficient warning for the Commission 
to make every effort to draft standards for TV broadcast subscription 
service which do not require operations which are covered by unexpired 
patents, or are covered by claims that would probably be allowed in pending 
patent applications of the parties to the proceeding, and thus to avoid giving 





*TV receivers manufactured and sold by Zenith are excepted. 
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any one company an advantage over its competitiors, and also avoid fur. 
thering or assisting in the establishment of monopolistic patent control ip 
any form. 

“(j) Should the Commission decide to consider patents in connection with 
the drafting of technical standards for TV broadcast subscriber service the 
following actions are necessary: (1) Require each person to the proceeding 
to list the TV broadcast subscriber patents he owns or controls; (2) re 
quire each person to the proceeding to furnish powers of attorney giving 
a designated member of the Commission’s staff the right to inspect his pend- 
ing patent applications on transmitting or receiving equipment for Ty 
subscriber service; and (3) require its staff to ascertain that any technica] 
standards submitted for adoption, avoid, if at all possible, specific opera- 
tional requirements which appear to be covered by claims in existing un- 
expired patents, or claims that may be granted by the U.S. Patent Office 
in any pending patent application which is examined in connection with the 
proceeding.” 


Mr. O’Hara. For the purpose of the record, Mr. Lishman, that is 
not quite plain to me. I presume that a document to some degree i 1s a 
statement of Mr. Bauer to the committee. Is that the situation? 

Mr. Lisuman. Yes. 

I hand you another document consisting of 81 mimeographed pages 
which was given to me by the FCC entitled, “Summaries of the Parts 
and Chapters Constituting Report On Patent Misuses of the Bell 
Systems Holding Companies and the RCA,” and the FCC mimeo- 
graph number of this document is 38303. I ask if you, in the course 
of your duties at the FCC, prepared this document. 

Mr. Bauer. I did. I would like to make a correction, Mr. Lish- 
man, to the effect that the mimeograph number on this document is 
48731. 

Mr. Lisuman. I accept the correction. 

Mr. Bauer. The mimeograph number that you referred to is the 
preceding documents from which this was taken. This is a summary 
of the parts and chapters constituting these two volumes that were 
just. introduced. 

This summary follows the index of the first volume of the two just 
introduced. 

Mr. Lisuman. Mr. Chairman, I would like to have this submitted 
for the record in the same manner as the preceding two volumes have 
been received. 

The CHarrmMan. Let it be received for the record. 

(The decument referred is as follows :) 


SUMMARIES OF THE PARTS AND CHAPTERS CONSTITUTING REPORT ON PATENT 
MISUSES OF THE BELL SYSTEM HOLDING COMPANIES AND THE RCA (FCC MIMEo 
38303 ) 

Patent Misuse Defined (p. 2430) 


1. Patent misuse is synonymous to patent abuse. The doctrine of patent mis- 
use applies where practices, policies, or agreements provide a patent structure or 
patent pool which in turn creates a monopoly in one form or another not within 
or contemplated by the claims of the patents constituting the patent structure or 
pool. 

2. A patent misuse does not constitute in every case an antitrust violation. The 
reason for this distinction is that the consequences which flow from some misuses 
are not drastic enough to meet antitrust prerequisites of effect on competition. 
To hold a patent law transgression to be per se an antitrust violation, would put 
the patent owner on a different footing than owners of other property subject to 
the antitrust laws, because the antitrust laws have their own measure of per- 
missive and wrongful conduct. 
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Part 1 (p. 2481) 


Bell System patent holding companies maintain patent structure or pool capable 
of supporting patent misuses—RCA’s first patent misuse 

8. Chapter I.—Long prior to 1910 the Bell System patent holding companies 
had brought into use practices for establishing and maintaining a patent struc- 
ture or patent pool capable of providing one or more monopolies of one form or 
another in the telephone public service field which were not within the scope of 
the claims of the patents constituting the patent structure or pool. These monop- 
olies jointly and/or severally produced a number of effects contrary to and/or 
detrimental to public interest, or injurious to private interests, or both. The 
effects of these monopolies were continuous and ultimately were accepted by 
jndustry as essential side effects of the Bell System patent structure or pool. 

4. Some of the side effects of the Bell System practices and patent structure 
were 

(a) Many alternative or improved devices and constructions resulting 
from Bell System technical developments were suppressed ; 

(b) The Bell System companies maintained excessive patent protection 
for suppressing competition in the wire communication fields, and for 
monopolizing the manufacture and sale of patented equipment used by the 
Bell System telephone operating companies ; 

(c) Comparative cost prices for equipment standardized for the Bell 
System telephone operating companies were not available; 

(d) Bell System patent licenses were issued only in fields which in no 
way threatened the primary interest of the Bell System companies ; 

(e) The patent structure maintained by the Bell System patent holding 
companies gave to them the ability to control the exploitation of potentially 
competitive and emerging forms of wire communication; and 

(f) The patent practices and patent structure of the Bell System com- 
panies substantially eliminated competitive research in the wire and radio 
telephone public service fields. 

5. The Bell System patent structure covered equipment and operations for 
telephony (wire and radio) in both private and public service fields; it included 
equipment and operations for telephony through the employment of submarine 
cables ; and it included telephony insofar as necessary for teletypewriter exchange 
or similar services. 

6. In 1915 the three-electrode tube made possible the opening of the trans- 
continental telephone line. By the year 1920 the Bell System companies possessed 
patents and patent rights that covered every use of the vacuum tube in telephony. 
This patent position was made possible by the 1919-20 cross-licensing agreements 
between the Bell System companies and the radio patent holding companies. 
The Bell System companies to these agreements were the American Telephone & 
Telegraph Co. (A.T. & T.) and the Western Electric Co., Inc. (WE). The major 
radio patent holding companies to the agreements were the General Electric Co. 
(G.E.) the Radio Corp. of America (RCA) and the Westinghouse Electric & 
Manufacturing Co. (Westinghouse). 

7. At the time of the cross-licensing agreements the Bell System companies 
believed their patent position in radio was sufficient to control equipment and 
operations for radiobroadcast program service. In 1926 this belief was entirely 
dispelled by an arbitration proceeding which ended in new agreements between 
the same companies. The effect of these new agreements was to give A.T. & T. 
exclusive patent rights in the field of public service telephony and to give GBR, 
Westinghouse, and RCA exclusive patent rights in the areas covered by Wireless 
Telegraphy, entertainment, broadcasting, and the manufacture and sale of receiv- 
ing tubes and sets to the public. A.T. & T. was given exclusive rights to furnish 
wire telephone services for radio broadcasting. 

8. As of 1935 the patent structure of the Bell System companies had grown 
from the two original Bell patents to the ownership of more than 9,000 patents, 
and rights under an even greater number of patents owned by others. Control 
of these patents rights had, ab initio been centralized in the parent company 
of the System. This Bell System patent structure represented the hard core of 
patent control insofar as concerned radio or wire telephony for private or public 
message services. In 1930 the Bell companies obtained control of the manu- 
facture and sale of the teletypewriter, and in subsequent years they obtained 
patent control of the devices considered necessary for broad band carrier sys- 
tems utilizing coaxial cables or the like. 
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9. The practices of the Bell System patent holding companies for establishing 
and maintaining a patent structure or pool capable of supporting patent misuseg 
were revealed through the FCC’s investigation of the telephone industry over 
the years 1935-39, pursuant to Public Resolution 8 (74th Cong). Because of 
these misuses the FCC in its 1989 report to Congress (H. Doc. 340) recommended 
legislation giving it authority, upon refusal by any common carrier engaged in 
rendering interstate communication service to license others upon reasonable 
terms under patents obtained in connection with the communication services 
rendered, to compel the issuance of such licenses should the granting thereof 
not be detrimental to the service being rendered, and not detrimental to techni- 
eal progress. Congress took no action on this remedial legislation. 

10. Chapter I7—RCA obtained its first patent structure for supporting a 
patent misuse through the 1920-23 cross-licensing agreements between the 
telephone group and the radio group; the agreements provided for RCA 4 
monopoly in the sale and use of radiobroadcast receivers and tubes therefor, 
The patent rights for providing these two monopolies were defined in the 1923 
report to Congress of the Federal Trade Commission (FTC) on the radio indus- 
try. This report was pursuant to House Resolution 548 (67th Cong., 4th sess.) 
which authorized the FTC to investigate the cross-licensing agreements between 
the telephone group and the radio group and report back facts pertinent to the 
antitrust laws. 

11. Aecording to the FTC 1923 report, RCA under the cross-licensing agree- 
ments, secured an exclusive divisible right to sell and use the radio devices 
eovered by the patents involved, or the patents which the companies might ac- 
quire before the termination of the agreements. The agreements with the 
A.T. & T. and W. E. Co., Inc., were to terminate in 1930, while the remainder of 
the agreements were to terminate in 1945. GE and Westinghouse were given the 
right to manufacture and sell to RCA tubes and receivers—GE to supply 60 
percent of RCA’s requirements and Westinghouse 40 percent. 

12. RCA’s exclusive right to sell and use radio devices under the cross-licens- 
ing agreements applied to more than 1,000 patents and 195 pending patent appli- 
eations. These patents and applications, included basic inventions respecting 
electron tubes and circuits for radio transmitters or receivers. The radio 
patent control as to vacuum tubes placed in the radio group by the cross- 
licensing agreements at first held; however, many independents began manu- 
facturing and selling receivers—but under pressure of infringement suits soon 
yielded and secured licenses from the RCA. 

13. More specifically, after the First World War, GE and Westinghouse began 
to make broadcast receiving sets for sale to the general public, but they were 
not prepared for the tremendous interest aroused, and were unable to keep up 
with the demand for sets. By 1924, there were 300 companies manufacturing 
radio sets. Many of these were fly-by-night concerns having no patent rights; 
others were reputable companies which believed they held certain patent rights 
of importance. It soon was obvious that all of the receiver builders could not 
be forced out of business. However, GE, Westinghouse, and RCA succeeded 
in substantially reducing the number of manufacturers and requiring those 
remaining in business to secure licenses. 

14. Chapter IIJ—RCA’s first patent misuse occurred through its initial pack- 
age license for the manufacture and sale of broadcast receivers under the patents 
it owned. The first patent package license for the manufacture and sale of 
broadcast receivers was issued in 1927; it tied RCA’s monopoly respecting the 
sale and use of vacuum tubes to the receiver license by requiring licensees to 
install RCA tubes in each receiver manufactured and sold. This was decreed 
by the courts to be a violation of section 3 of the Clayton Act (1930). 

15. At the time RCA issued its first package license for receivers it owned 
237 patents and had about 30 applications pending. It acquired these patents 
and applications from the American Marconi Company, its predecessor. At 
the end of 1929, RCA owned an additional 83 patents and had 323 applications 
pending covering inventions which originated in its own organization. 

16. RCA policy in 1927 was to offer licenses to “$100,000 customers” without 
quota or price agreements. The royalty rate was fixed at 7% percent of the net 
selling price. This policy did not last long. Soon the smaller companies were 
securing licenses and building receivers. The first licenses were for tuned 
radio frequency receivers only, i.e, excluded the much more efficient super- 
heterodyne sets which RCA had developed and reserved to itself. Since RCA’s 
relations with its dealers were not very satisfactory, its licensees were able 
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to persuade the majority of the dealers to push radio frequency and not super- 
heterodyne receivers. 

17. The requirement in RCA’s first receiver package license respecting tubes, 
in substance, denied to the purchaser the right to use or deal in tubes of an 
RCA competitor. The appellate court in the case of Lord, et al. (receiver of the 
De Forest Company) v. RCA, et al. (28 F. 2d 263 (1931) ), in sustaining the 
lower court found that the provision as to tubes constituted a contract for 
the sale of goods on condition that the purchaser should not deal in the goods of 
a competitor or competitors of the seller; and that the effect of the contract 
or sale on these conditions was to substantially lessen competition or tend to 
create a monopoly in radio vacuum tubes through receivers. This RCA practice 
clearly constituted a patent misuse as developed under the doctrine later laid 
down in 1942 by the U.S. Supreme Court in the case of Morton Salt Company 
y. G. 8. Suppiger Co., 314 U.S. 448. 


Part 2 (p. 2439) 


Actions of Congress, Department of Justice, Federal Radio Commission, and 
Federal Communications Commission fail to change RCA’s determination to 
maintain a patent licensing structure as to broadcast receivers capable of 
supporting putent misuses 

18. Chapter I.—In 1927 Congress passed the Radio Act creating the Federal 
Radio Commission (FRC) and armed it with the sanction to refuse a license 
or construction permit to any person finally adjudged guilty by a Federal court 
of unlawfully monopolizing or attempting unlawfully to monopolize raido com- 
munications directly or indirectly through the control of the manufacture or 
sale of radio apparatus. Congress had also provided in the Radio Act of 1927 
a section making all antitrust laws applicable to the manufacture and sale of 
radio apparatus and devices and giving the courts the additional sanction of re- 
voking the license of a radio license found guilty of violating one or more 
antitrust laws. 

19. RCA’s first patent misuse which resulted from the requirement in its 
broadcast receiver package license to employ RCA tubes for each receiver 
manufactured and sold by the licensee was construed by the Federal Radio 
Commission as not constituting monopoly in radio communication, and thus not 
within the FRC’s sanction for revoking radio licenses. No antitrust action was 
taken by the Government for exercising the court sanction against RCA as a 
radio licensee under the provisions of the Radio Act of 1927. Thus, RCA’s 
patent misuse resulting from provisions in its first broadcast receiver package 
license had no effect insofar as concerned RCA’s qualifications for rendering 
public service as a radio broadcast licensee. 

20. Chapter IJ.—-Neither the 1930 Government antitrust action against the 
telephone group and the radio group, because of the exclusive provisions of the 
then existing cross-licensing agreements between said groups, nor the sanctions 
of revocation or refusal of station licenses, provided in sections 13 and 15 of 
the 1927 Radio Act for the licensing authority (FRC) and the courts, respec- 
tively, changed RCA’s determination to build and maintain a monopolistic pat- 
ent licensing structure as to radiobroadeast receivers. In fact, the substitute 
tross-license agreements resulting from the Government’s 1930 antitrust com- 
plaint laid a firm base for such a patent licensing structure, ie. RCA re- 
ceived the right to license and/or sublicense and retail royalties as to all broad- 
cast receivers patents owned by the telephone group, as well as the receiver 
patents owned by the remaining parties sof the radio group. RCA was further 
induced to build and maintain a monopolistic patent licensing structure as to 
broadcast receivers by the report of the Federal Radio Commission supra, which 
rendered the new sanctions as to licenses for radio stations ineffective as to 
patent monopoly respecting radiobroadcast receivers. 

21. The Government’s antitrust suit against the telephone group and radio 
group was filed May 15, 1930, in the U.S. District Court for Delaware. The liti- 
gation was terminated by consent decrees of November 21, 1932, May 25, 1934, 
and July 2, 1935. The November 21, 1932, consent decree terminated the ex- 
elusive cross-licensing agreements between the two groups; it adopted a new 
agreement (A—1) purporting to provide nonexclusive cross-licenses instead. The 
fields in which the licenses were exchanged under the new cross-licensing agree- 
ment were substantially the same as the fields of exchange under the earlier 
agreements. 
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22. More explicitly, the 1932 cross-licensing agreement did not represent @ 
free exchange of licenses between the companies concerned in that the chosep 
field of the telephone group and the chosen fields of the radio group were. stil] 
reserved to the respective parties. In other words, under the 1932 agreements 
the telephone group retained exclusive rights under their patents in two-way 
telephone service to the public (wire and radio), while RCA, GE and West- 
inghouse retained similar privileges in their respective fields. 

23. Under agreements A-1 and extensions, RCA was given the nonexclusive 
right to manufacture and sell broadcast services, and the right to sublicense 
others and retain royalties, under the patents and inventions of the telephone 
group, and under the patents and inventions of GE and Westinghouse. Sub 
sequent to 1932 RCA proceeded to build and maintain a patent structure as to 
broadcast receivers capable of monopolizing the business of patent licensing 
others to manufacture and sell such receivers. In addition to its own pat- 
ents, and its sublicensing rights under the patents of the Bell System companies, 
GE and Westinghouse, RCA obtained sublicensing rights under important 
radio patents held by companies and individuals in the United States, and in 
some cases, held by foreign companies. It also obtained U.S. radio patents 
by purchase, and it obtained such patents through research and development. 
Many of these patent rights pertained to both transmitters and receivers for 
broadcasting. However, under the Bell System patents, RCA did not have the 
right to sublicense transmitter patents except in the field of television broad- 
easting. Thus, its greatest strength resided in the patents it owned or had the 
right to sublicense on broadcast receivers. This receiver patent structure was 
continuously developed by RCA, and its practices and policies shaped and main- 
tained for monopolizing the business of package licensing the manufacture and 
sale of such receivers. 

Part 3 (p. 2443) 


Congress takes action to curb patent control in both the communication carrier 
and the radiobroadcast fields; the FCC and the Department of Justice take 
steps for the same purposes; and the U.S. Supreme Court makes it an FCC 
regulatory duty to challenge the qualifications of a broadcast licensee or 
applicant to serve public interest if engaged in monopolistic practices which 
restrain trade or lessen competition irrespective whether a court has found 
said practices in violation of the antitrust laws. 


24. Chapter I.—In 1934 Congress took action to curb patent control of the 
Bell System companies in the communications field and to curb RCA’s patent 
control in the radio field. More particularly, Congress on June 19, 1934, ap- 
proved the Communications Act which created the FCC in lieu of the Interstate 
Commerce Commission insofar as communication carriers were concerned; and 
it established the FCC as licensing authority in the radio fields including broad- 
casting in lieu of the FRC. Respecting patents, in the common carrier com- 
munication field, section 218 of the 1934 act made it a duty of the FCC to keep 
itself informed as to technical developments and improvements in wire and radio 
communications to the end that the benefits of new inventions and developments 
may be made available to the people of the United States. The same section au- 
thorized the FCC to obtain from communication carriers and from persons di- 
rectly or indirectly controlling, or controlled by, or under direct or indirect 
common control with such carriers, full and complete information necessary to 
perform the duties for carrying out the objects for which it was created. 

25. In addition to the patent provisions above, under section 218 of the Com- 
munications Act of 1934, the FCC was authorized under section 602(d) to issue 
cease and desist orders against common carriers engaged in wire or radio com- 
munication services as a means for enforcing compliance with sections 2, 3, 7, 
and 8 of the Clayton Act approved October 15, 1914. 

26. Respecting radio services Congress provided in the FCC Act, sections 311 
and 313, which were counterparts of sections 13 and 15, respectively, of the 
Radio Act of 1927. Section 311 provided the FCC with the sanction to refuse 
licenses where there was a violation of one or more antitrust laws while section 
313 applied all antitrust laws to radio equipment and gave Federal courts the 
additional sanction to revoke radio licenses of persons found to have violated one 
or more antitrust laws in connection with radio equipment. The Senate Com 
mittee on Interstate Commerce, in its report (S. Doc. 781, 78d Cong.) accom- 
panying the 1984 FCC Act, pointed out that section 311 modified section 13 of the 
1927 act with the purpose of bringing section 311 more closely in harmony with 
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section 313. In other words, if the court revoked a license the FCC should not 

t an application for another license to the same party. But if the court 
which adjudged a person guilty of violating one or more antitrust laws did not 
revoke the licenses held by said person, the Commission could determine whether 
or not public interest could be served by the granting of such licenses. 

97. Congress was not satisfied with the above FCC provisions alone for curbing 

tent control in the communication carrier field ; on March 15, 1935, it approved 
Public Resolution 8 (74th Cong.) authorizing the FCC to investigate the tele 
phone industry in the United States, and included certain matters as to patent 
control. The June 14, 1939, report filed by FCC with Congress pursuant to said 
resolution revealed practices of Bell System patent-holding companies for build- 
ing and maintaining a patent structure or pool capable of supporting patent 
misuses; it sought authority for compelling all carriers engaged in rendering 
communication services to the public to issue licenses under their respective 
patents when found to be in the public interest. 

28. Chapter I].—Early warnings and disclosures respecting RCA’s intention 
to control the manufacture and sale of TV broadcast transmitters and receivers 
through patents, caused FCC to take steps to defeat such control. The first 
step it took was to make patent-control considerations a part of its proceedings 
for the promulgation of technical standards for TV broadcast services. In its 
reports and notices respecting these proceedings the FCC warned that such 
patent control was contrary to public interest; and that efforts would be made 
to avoid, if possible, the tying of transmitters to particular patented systems 
by adopting standards which assured a broad operational base. The FCC flatly 
stated in one of its reports that it would not allow its functions of determining 
standards deemed best for public interest to be usurped through patent control. 

29. The first warning to FCC that RCA would attempt to monopolize the 
business of licensing others to manufacture and sell TV broadeast transmitters 
or receivers came during an informal engineering hearing held in June 1936. 
At this hearing the late Samuel BE. Darby, Jr., warned that RCA, by reason 
of the pooling of relevant patents of virtually the entire radio industry, was 
in control of broadcast transmission and the manufacture of radiobroadcast 
receivers, and that the question at hand was how far that control would be 
allowed to be extended into the television field. At a later date, about 1942, 
FCC obtained copies of earlier patent agreements of RCA with three Italian 
companies which appeared to confirm the warnings of Mr. Darby; each of the 
agreements contained the provision that when television has been started by 
RCA in the United States of America on a regular, as distinct from an experi- 
mental basis, certain patent license rights would be extended to each of the 
Italian companies. 

30. On September 10, 1938, the RMA (now RETMA) proposed to FCC the 
first complete set of technical standards for black-and-white transmissions of 
TV broadcast program stations. The matter was referred to FCC’s television 
committee, comprising three Commissioners, for investigation and recommen- 
dations. In its report of May 24, 1939, the committee pointed out that inherent 
in the adoption of any standard of performance requirements for TV broadcast 
stations there arose the question of patents; that no one manufacturer seemed 
to be in a position to place into service a complete radiotelevision system without 
infringing patents of others; that all owners of essential patents appeared to 
recognize the need of some form of universal patent cross-licensing in connection 
with the standards that might be adopted in order to insure a desirable degree 
of competition in the manufacturing field; that transmitter performance require- 
ments which would insure broad patent bases were preferable to those which 
narrowed the base to a few patents; that the FCC should not permit the patent 
situation to become an obstacle in its encouragement of further technical develop- 
ments in television; and, finally, that the FCC should utilize caution to the end 
that its actions may not favor unnecessarily the patents of one person over those 
of another. 

31. On February 29, 1940, the FCC issued a report permitting TV broadcast 
licensees to render program service on an experimental basis. Three weeks 
thereafter, RCA launched an extensive promotional campaign to sell TV broad- 
cast receivers, designed to accept program broadcasts transmissions such as 
called for by the RMA proposed standards, and best within the patents RCA 
owned or had the right to sublicense. The FCC believed that a sale of a great 
humber of such receivers would freeze the art to the then existing RMA trans- 
mission standards and thus foreclose research believed necessary as to a number 
of technical operations then being developed before commercial TV broadcast 
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service should begin. On March 22, 1940, the FCC issued an order suspending 
its rules under which TV broadcast program service was to be rendered on ap 
experimental basis, beginning September 1, 1940. Thereafter, RCA’s promotiona] 
campaign to sell TV broadcast receivers ceased. 

32. Because of the inadequacy of various suggested standards for TV broadcast 
black and white transmissions, early in 1940 the RMA agreed to set up a com. 
mittee comprising representatives of all companies and organizations interested 
in television for working out pending operational problems. Thus was born the 
National Television System Committee (NTSC). Panel No. 8 of this committee 
was given the job of considering and recommending standards for the synchro- 
nizing signals of TV broadcast stations. The Du Mont Laboratories, then a 
non-RCA patent licensee, led the fight for the adoption of its flexible synchroniz- 
ing pulse transmission system which called for receivers capable of accepting 
changes in line, frame, and field scanning rates over a considerable range, and 
thus permit improvements in rate scanning changes without making obsolete re 
eceivers in the hands of the public. Dr. Thomas T. Goldsmith, chairman of 
NTSC, panel No. 8, and representing Du Mont Laboratories, after charging ina 
letter dated December 28, 1940, that RCA and its licensees were serving the 
patent interests of RCA in choosing the RMA proposed rigid synchronizing sig- 
nals, rather than the more flexible Du Mont Laboratories type, proposed that 
patent holders form a patent licensing pool. No action was taken on this pro 
posal by the NTSC. 

33. The 1940 reports of NTSC, particularly those of panel No. 8 which con- 
sidered the synchronizing pulse standard, reflected a great struggle of ROA 
and its licensees with the independents, i.e., non-RCA licensees, the former con- 
tending that the RMA synchronizing standard be adopted and the latter con- 
tending that said standard must be a flexible one to permit future operational 
developments of the video program transmissions, including color. Under the 
guidance of FCC reports and the leadership of the FCC Chairman, the inde 
pendents won, i.e., on April 30, 1941, standards were adopted for black and white 
video transmissions for commercial TV broadcast stations, which required a 
receiver capable of adopting and reproducing the transmissions of four system 
types of transmissions. One of these was the flexible synchronizing pulse type 
developed by Du Mont Laboratories; it was sufficiently flexible to provide for 
color transmissions in accordance with a field sequential color system then being 
developed by the Columbia Broadcasting System (CBS), ie., to receive color 
transmissions in black and white. 

34. The FCC proceedings in 1939-40, in the matter of technical standards for 
black and white transmissions of TV broadcast stations revealed that the trans- 
mitter and receiver equipment operations required by RMA proposed standards 
were covered by patents which RCA either owned or could sublicense, or covered 
by patents which were owned by Farnsworth Television, Inc. (Farnsworth Co.), 
Two of the other three types of transmissions incorporated in the standards 
adopted by FCC on April 30, 1941, were respectively in part within patent appli- 
cations of the Du Mont Laboratories and Phileo. Also, the late Major Armstrong 
held patents with claims directed to frequency modulation which might be used 
for operations by the remaining type, namely, the so-called FM type of video 
or sound transmissions. Thus, the standards provided a broad patent bases as 
desired by the FCC and assured against monopolistic patent control as to trans 
mitters and receivers. 

35. The FCC report of April 30, 1941, adopting technical standards for black 
and white transmissions of TV broadcast stations pointed out that said standards 
satisfied the requirements for advancing television to a high level of efficiency 
within known developments; and that the standards afforded some reasonable 
assurance against early obsolescence of equipment. In connection with color 
transmissions, the report pointed out that the three-color television system demon- 
strated by CBS lifted television broadcasting into a new realm in entertainment 
possibilities; that additional research and development was necessary to bring 
color television out of the laboratory for field tests, but that the three-color 
system insured a place for some scheme of color transmissions in the develop 
ment of television broadcasting. 

36. In connection with the FCC proceedings for the adoption of technical 
standards for black and white transmissions a brief filed for the Du Mont Labo- 
ratories on January 29, 1940 (docket 5806), alleged that the RMA was com 
pletely dominated by RCA and its affiliates; that every television member of 
RMA was an RCA licensee, and dependent upon the goodwill of RCA and its 
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laboratories, not only for the use of patents and the applications thereof devel- 
oped by RCA, but also for the use of essential material which RCA controlled 
ander its system of patent licensing and relicensing ; and that in the selection of 
committees of RMA it was sufficiently clear that through the devices of guest 
membership unbalanced representation and committee control, RCA was the 
dominant factor. 

47, Throughout the FCC proceedings (1939-41) for the adoption of technical 
standards for black and white transmissions of TV broadcast stations, informa- 
tion was obtained on patents in use and patents and inventions likely to be used 
for transmitter or receiver equipment. Also related patent agreements were 
obtained from each patent holder a party to the proceedings. Through this 
information the FCC determined the patent holdings of the persons whose system 
operations were permitted under the technical standards finally adopted on 
April 30, 1941. 

38. Transmission standards for aural FM broadcast stations were adopted 
by the FCC in 1940, and technical standards for FM sound of TV broadcast 
stations were adopted in 1941. Patentwise, they were the same. The only 
operations called for by either set of standards upon which patent claims might 
read was the requirement of wide-band frequency modulation. The late Major 
Armstrong claimed that the operations required under the technical standards 
for FM broadcast station transmissions and the sound side of TV broadcast 
stations were within his so-called basic 1933 patents on frequency modulation. 

89. Late in December 1942, the FCC sent letter-directives to the Bell System 
patent holding companies, and the RCA, requiring each to file semiannual patent 
reports. Shortly thereafter, the Western Union and the International Telephone 
& Telegraph companies were required to file similar reports. In each case, 
copies of all agreements as to the patents owned or controlled by the person re- 
porting were required, as well as complete information respecting patent licenses. 
Copies of license agreements were required including the so-called patent 
package licenses being issued by RCA. However, these letter-directives did 
not call for information as to patents in use, or likely to be used, because the 
information obtained upon these matters during the FCC’s investigation of the 
telephone industry (1935-39), and during the 1939-41 proceedings on technical 
standards for TV and FM broadcast stations, was deemed sufficient at the time 
for FCC purposes. 

40. Chapter III.—In 1942 FCC revealed RCA’s monopolistic patent position 
in the radiobroadcast fields before the U.S. Senate Committee on Patents. The 
same year the Department of Justice took action to vacate the consent decrees 
entered in the Government’s 1930 antitrust suit against the telephone group 
and the radio group; and in 1942 the U.S. Supreme Court issued a clarifying 
decision as to FCC’s sanction respecting practices of broadcast licensees or 
applicants which restrained trade or lessened competition. 

41. During the 1940-41 FCC proceedings on standards for black and white 
video transmissions of TV broadcast stations, RCA listed 764 U.S. unexpired 
patents which it either owned or held the nonexclusive right to sublicense others 
which it deemed pertinent to TV broadcasting. Upon request of the FCC, RCA 
listed five U.S. patents and one patent application which it owned, and one 
patent application under which it had sublicensing rights, each with one or 
more claims believed to read on operations required for video transmissions 
under the standards proposed by the RMA. During the 1939-40 proceedings 
on transmission standards for aural program broadcast stations operating on 
frequencies above 25,000 ke., RCA listed 662 unexpired U.S. patents believed 
pertinent to the manufacture of transmitters and receivers for such stations, 
which it either owned or held the nonexclusive right to sublicense and retain 
royalties. These extensive patent holdings, plus RCA’s practice to continuously 
increase such holdings through purchase, and through agreements for acquiring 
sublicensing rights, constituted a definite monopolistic patent control threat in 
the FM and TV broadcast fields. 

42. In a memorandum of May 27, 1939, to the FCC from its patent stoff, it 
was pointed out that RCA’s patent position indicated a possible monopolistic 
control of television broadcasting as to transmitters and receivers which com- 
plied with operations called for by the proposed RMA standards; and that 
RCA’s patent position as to cathode ray picture tubes for TV broadcast receivers 
would be absolute should it acquire Farnsworth patent No. 1,773,980. In testi- 
mony on April 28, 1942, before the U.S. Senate Committee on Patents, in con- 
hection with S. 2303 (77th Cong., 2d sess.), an FCC patent staff member 
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pointed out that because of RCA’s extensive radio patent licensing structure, the 
compulsory licensing provisions recommended by the FCC as a result of its ip. 
vestigation of the telephone industry should be extended to radiobroadcagt 
patents, because there was evidence to the effect that RCA’s patent position jy 
this field hampered the FCC in its establishment of new broadcast services to the 
public. 

3. On July 11, 1942, the Government filed a motion in the District Court for 
Delaware to vacate the consent decrees entered in its 1930 antitrust suit against 
the telephone group and the radio group. The district court denied the motion 
on September 15, 1942 (46 F. Supp 654-655). The court pointed out that the 
Government’s motion was based solely on the ground that the consent decrees 
did not promote the public interest; and that it denied the motion because of 
the lack of proof on the part of the Government of any change in circumstances 
since the entry of the decrees. Appeal was filed by the Government in the U.S, 
Supreme Court, but later dismissed on its own motion (318 U.S. 796). 

44. In 1943 the U.S. Supreme Court, in its decision respecting FCC broad- 
east chain rules (319 U.S. 190) clarified the FCC’s sanction as to radio licensees 
respecting practices which restrained trade or lessened competition, and which 
interefered with FCC functions or duties under provisions of the Communieca- 
tions Act of 1934. In brief, the Court definitely laid down that the FCC should 
challenge the qualifications of any broadcast licensee or applicant when it ap- 
peared said licensee or applicant could exercise monopolistic control to the 
extent that it constituted restraint of trade or unfair competition under the 
Sherman or Clayton Antitrust Acts, and that such action could be taken by the 
FCC whether or not said licensee or applicant had been adjudged guilty by a 
Federal court of violating one or more provisions of either of said acts. 


~2 


Part 4 (p. 2457) 

RCA acquires rights for establishing and maintaining a TV broadcast patent 
licensing structure capable of supporting patent misuses until December 
31, 1954; the monopoly attained; the resulting patent misuses, and RCA 
actions for continuing the misuses until 1960 or thereafter 


44. Chapter I.—Patent control respecting TV broadcast transmitters and re 
ceivers for black and white transmissions, according to the RMA system, was 
revealed during hearings before the U.S. Senate Commerce Committee in 1940, 
This hearing resulted from the FCC’s order of March 22, 1940, suspending its 
rules which permitted experimental program service of TV broadcast stations 
beginning September 1 of that year; the hearings were held on April 10 and 11, 
1940 (76th Cong., 3d sess.) under Senate Resolution 251 requesting the commit 
tee to investigate the FCC order. 

45. The FCC Chairman summarized the patent situation to the committee to 
the effect that RCA itself owned or had the ability to license under all the 
patents essential for radio manufacture including television; he then referred 
the matter to Mr. Sarnoff of the RCA, who was present. Mr. Sarnoff’s reply 
statements went to the patented systems respecting operations required under 
the RMA technical standards for black and white transmissions of TV broad- 
cast stations; he stated that the RCA patent system was by no means exclusive. 
In this connection he pointed out that the Du Mont Laboratories had no in- 
vention that RCA needed in its system, but that the Farnsworth Co. did have 
such patents, and that industry would require license under the Farnsworth 
patents, as well as the RCA patents for the manufacture of TV _ broadcast 
equipment. These statements of Mr. Sarnoff were not disputed by Edwin W. 
Martin appearing as counsel for the Farnsworth Co., except that there was no 
such thing as an RCA patented system for TV broadcasting. 

46. In 1930 the Farnsworth Co. began offering package license agreements 
under its patents for the manufacture and sale of TV broadcast transmitters and 
receivers; the transmitter license agreement required the payment of $425,000 
in installments over the period of 5 years. The receiver license required a 
minimum royalty of $5,000 per year. RCA did not acquire a Farnsworth pack- 
age license, but on September 15, 1939, it acquired on a cash basis the nonex- 
clusive right to manufacture and sell under all Farnsworth Co. patents. 

47. In 1944 RCA and Farnsworth joined hands for tying the technical stand- 
ards for black and white video transmissions of TV broadcast stations adopted 
by the FCC April 30, 1941, to the RMA system, and thus assured their joint 
patent control of TV broadcast transmitters and receivers. This resulted from 
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industry recommendations made by the radio technical board (RTPB) which 
was sponsored by the RMA and the Institute of Radio Engineers. Panel 2 of 
RTPB and its committee II, considered the standard for synchronizing signals 
promulgated by the Commission in 1941, which permitted four system types of 
transmissions including the so-called Du Mont Laboratories flexible synchro- 
nizing pulse type heretofore explained; both recommended that the synchro- 
nizing system be limited to the RMA system type, and thus tide the operations 
called for by the Commission’s standards for black and white transmissions to 
the patents RCA either owned or controlled and the patents which the Farns- 
worth Co. owned. Under the rigid RMA system only scanning frequencies of 
625 lines, 30 frames and 60 fields per second could be employed. 

48. More specifically, on February 23, 1944, committee II of the RTPB panel 
¢ voted 11 to 2 to freeze the standards to the RMA system, patentwise. Two of 
the majority vote came from RCA representatives, and 7 from manufacturers of 
TV broadcast receivers, each holding an RCA package license covering the manu- 
facture and sale of such receivers. The two dissenting votes came from Du Mont 
Laboratories and the Society of Motion Picture Engineers. On April 14, 1944, 
RTPB panel No. 6, adopted the recommendations of its committee II by a vote 
of 19 for and none against. Of these 19 votes, 13 were RCA patent licensees, or 
“persons” who had other direct relationship with RCA through patent agree- 
ments: 11 were RCA TV broadcast receiver licensees. 

49. On November 21, 1945, the FCC issued a report on proceedings (docket 
6780) adopting the rigid technical standards for TV broadcasting recommended 
by RTV’B in 1944. No patent questions were permitted by the FCC during the 
proceedings and no testimony whatever was adduced respecting patent control 
of the operations required by the technical standards later promulgated for TV 
broadcast stations respecting either sound transmissions or video transmissions. 

50. On December 18, 1945, RCA had published in the Official Gazette of the 
U.S. Patent Office a notice to the effect that its patents were available for li- 
censing the manufacture and sale of radio broadcast receiver sets including tele- 
vision, and four other package licenses for radio and sound equipment, includ- 
ing motion-picture apparatus. The notice stated that licenses would be granted 
on reasonable terms; and that the licenses would cover the patents owned by 
RCA, plus those it had the right to sublicense, naming in this latter class, patents 
of GE, Westinghouse, and the A.T. & T. As of December 31, 1945, RCA had 
issued 298 package licenses of which 134 were for radio broadcast receivers in- 
cluding television. 

51. On October 22, 1947, RCA paid the Farnsworth Co. $214 million for the 
nonexclusive but unrestricted right to sublicense and retain royalties on all 
Farnsworth TV receiver broadcast patents. This placed complete patent control 
in RCA of receivers for black and white transmission of TV broadcast stations 
operating pursuant to FCC technical standards. After RCA’s purchase of these 
sublicensing rights it soon realized a complete monopoly in the business of 
licensing others to manufacture and sell TV broadcast receivers. 

52. Chapter IT.—In 1949 the FCC adopted policy to combat patent misuses in 
connection with its technical standards for TV broadcast stations; it reported 
this policy to the chairman of the U.S. Senate Commerce Committee on Febru- 
ary 25, 1949 (see Pike and Fischer, R.R., vol. 1, pt. 3, p. 91:125). Broadly, the 
policy resided in challenging the qualifications of any broadcast licensee or 
applicant found to be in a position to acquire or exercise monopoly control in 
the industry through patents, i.e., FCC would refer the matter to the Department 
of Justice for appropriate action under the antitrust laws, or, if the offender 
were a broadcast licensee or applicant, it would challenge its qualifications to 
serve public interest, or both. The FCC pointed out that this policy would bring 
the best possible broadcast service to the public; it relied upon the 1943 chain 
rules decision of the U.S. Supreme Court (319 U.S. 190) for its authority to 
adopt the policy. 

58. In connection with the above policy the FCC also reported to the chairman 
of the U.S. Senate Commerce Committee that in promulgating technical stand- 
ards it would be particularly alert to avoid giving any particular company an 
unwarranted advantage over its competition by virtue of its patent position, and 
that in writing such standards it would make a real effort to show no favoritism 
to any particular manufacturing company as long as the standards adopted 
would result in optimum service to the public. 

4. By letter dated March 9, 1949, the Senate Commerce Committee chairman 
noted with interest and approbation FCC’s policy respecting attempts of licensees 
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or applicants to monopolize equipment for television broadcast stations operat. 
ing pursuant to technical standards promulgated by the FCC. The Senate 
committee chairman also pointed out that in any legislation seeking to correct 
evils in industry that Congress would seek affirmative testimony from Govern. 
ment agencies having a factual knowledge of the alleged evils sought to be 
corrected; that the FCC must have technicians on its staff familiar with the 
development of the TV art, the licensing of patents, the purchase of patents from 
others for the purpose of licensing them, and the patent situation in general, so 
that a factual picture would be developed and presented to the FCC. 

55. The need of the foregoing policy was predicated upon patent investiga- 
tion made by the FCC patent staff member which began early in 1948. The FOC 
proceedings respecting technical standards for color transmissions of TV broad- 
east stations (docket 8736, et al.) conducted over the years 1949-50 were used to 
complete said patent investigations. In each case the investigations covered TY 
and FM broadcast transmitters and receivers, i. e., the patents used or likely to 
be used, and the agreements of the patent holders as to said patents. 

56. The above FCC patent investigations showed that respecting TV broad- 
cast video transmitters operating pursuant to FCC technical standards, patent 
control resided in RCA and the Farnsworth Co. The investigations showed that 
since RCA had acquired the right to sublicense the patents of Farnsworth Co, 
on video TV broadcast receivers it had acquired a complete monopoly in the 
business of package licensing others to manufacture and sell such receivers. 
Regarding the aural side of TV broadcast stations, and transmitters for FM 
broadcast stations, the investigations showed that this field of patent control 
was uncertain until the basic patents on frequency modulation owned by the 
late Major Armstrong expired in 1950, at which time RCA would gain control. 

57. Respecting patent licenses for the manufacture and sale of TV broadcast 
receivers, RCA in 1949 had 87 licensees that were building video receivers under 
the patents it owned or could sublicense. This constituted practically all of the 
companies engaged in the manufacture and sale of video receivers for TV broad- 
east stations except Du Mont Laboratories and Zenith. The Hazeltine Corp. 
had 22 receiver licensees building video receivers, but it appeared doubtful that 
any of them were using more than two of Hazeltine’s video receiver patents, 

58. It further appeared from the 1949-50 FCC TV and FM broadcast equip- 
ment patent investigations, that RCA’s practices and policies in the matter of 
package patent licensing of TV and FM broadcast transmitters and receivers 
had the force and/or effect in these fields to support patent misuses for (a) con- 
trolling industry recommendations to the FCC respecting technical standards for 
said broadcast services; (0) causing other radio patent holders to abandon 
fundamental research in the FM and TV broadcast fields to RCA, and (c) that 
concerted action on the part of RCA and its patent licensees had sufficient 
potentialities to render sterile TV broadcast service, pursuant to FCC technical 
standards calling for operations not within the RCA TV patent licensing 
structure. 

59. Chapter III—The FCC staff patent studies conducted in 1948 and the 
early part of 1949 respecting the patent situation as to TV and FM broadcast 
transmitters and receivers, revealed sufficient proofs to cause the FCC to enlarge 
its 1949-50 proceedings (docket 8736, et al.) to ascertain the patents and in- 
ventions owned or controlled by the parties to the proceedings which related to 
the proposed operations for color transmissions as well as the operations re- 
quired under FCC existing standards for black and white transmissions includ- 
ing FM sound. More specifically, on July 11 and August 31, 1949, the FCC 
issued notices requiring each person to the proceedings to file a statement pro- 
viding the above information, and on August 31, 1949, it issued a notice requir- 
ing that each party to the proceeding file abstracts of its pending patent appli- 
eations having claims directed to the same operations as well as powers to 
inspect said pending patent application in the U.S. Patent Office by FCC per- 
sonnel. Under the notice the parties filing abstracts and powers to inspect 
pending applications could request that the disclosures thereof be maintained 
confidential, and assurance was given that such requests would be fulfilled. 

60. The parties who filed information as to their respective patents and pend- 
ing patent applications were the Bell Laboratories, Color Television, Inc., CBS, 
Du Mont Laboratories, Paramount Pictures, Inc., Phileo, RCA, and Westing- 
house. There were three color systems proposed: (a) The CBS field sequential 
system; (b) the Color Television, Inc., line sequential system; and (c) the RCA 
dot sequential system. FCC patent staff studies showed that CBS had no patents 
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with claims covering operations required under the standards it proposed. This 
was also true of Color Television, Inc. On the other hand, two unexpired 
patents listed by the Bell System companies had claims reading on operations 
required by the FCC technical standards for black and white transmissions and 
said claims sufficiently basic to apply to any of the color operations proposed. 
RCA, in addition to its right to sublicense these Bell System patents and re- 
tain royalties owed two patents with claims that could not be avoided in trans- 
mitters complying with FCC technical standards for black and white transmis- 
sions, or for operations required by any one of the three proposed color systems. 
None of the remaining parties who filed responses held or controlled any patents 
with claims covering either existing black and white operations or proposed 
color operations. 

61. Kespecting pending patent applications, the Bell Laboratories reported 
49 which RCA had the right to sublicense. One of these applications was im- 
portant to RCA’s proposed color system; Philco filed 45 patent application ab- 
stracts, 1 of which related to the system proposed by RCA. RCA filed 45 ab- 
stracts of pending patent applications which covered a number of the operations 
of its proposed dot sequential color system. 

62. In sum, RCA’s patent position as to each of the color systems proposed 
during the 1949-50 color proceedings, was that no color receiver for any of the 
systems proposed could be manufactured without a license under the patents 
RCA either owned or controlled. This, of course, was also true as to color 
transmitters. Moreover, since each of the color systems proposed consisted of 
nothing more than adding operations to those required by the Commission's 
existing technical standards for black and white transmissions, in order to sell 
either a color receiver or transmitter, a license was necessary under RCA’s black 
and white patents. 

63. Early in 1950 the FCC permitted its staff to cross-examine the witnesses 
appearing for the patent holders in the color proceedings (docket 8736, et al.) 
as to their practices and agreements respecting the patents they owned or had 
the right to sublicense. This testimony established that RCA’s monopolistic 
patent position in the TV broadcast field would tend to discourage fundamental 
research by other companies in said field, and would tend to foster concerted 
action on the part of RCA and its licensees which could result in the control 
of receivers sold to the public. These facts were incorporated in paragraph 126 
of the FCC September 1, 1950, report on the proceedings in docket 8736, et al. 
which adopted technical standards for color transmissions pursuant to the 
CBS field sequential system. 

64. The color transmissions which would result from the CBS system were 
not compatible with the black and white TV broadcast receivers in the hands 
of the public. Therefore, in its September 1, 1950, report the FCC proposed 
tuning brackets in future receivers sold to the public which could be operated 
for receiving color transmissions according to the CBS system in black and 
white. The September 1, 1950, report was not made final until receiver manu- 
facturers could advise the FCC whether they would join in working out stand- 
ards for such tuning brackets. At the time all TV receiver manufacturer, ex- 
cept two were RCA patent licensees. The response to FCC’s proposal was 
definitely negative, and on October 10, 1950, the Commission made final its Sep- 
tember 1, 1950, report adopting the CBS field sequential system for color trans- 
missions. 

65. Subsequent to October 10, 1950, RCA and one of its receiver licensees 
carried the matter of negativing the FCC adoption of the CBS field sequential 
color system as standard, to the U.S. Supreme Court; on May 28, 1951, the 
Court confirmed the validity of the FCC decision and the right of the FCC to 
enforce the technical standards adopted. Finally, it should be noted that the 
FCC in its September 1, 1950, report (par. 126) stated that in case a monopo- 
listic situation was found to exist respecting the matter of RCA patent control 
that appropriate proceedings could be instituted under the antitrust laws or 
the FCC could seek from Congress legislation to prevent the building of monopo- 
listic patent structure in the radio field, or both. 

66. On August 5, 1952, the FCC patent staff submitted a memorandum to the 
FCC Patent Committee (two Commissioners) proposing that the matter of tun- 
ing brackets for making TV black and white receivers compatible with color 
transmissions in accordance with its color standards, be resubmitted to the re- 
ceiver manufacturers. No action was taken on this memorandum. Some of the 
reasons advanced for the resubmission to industry of standards for tuning 
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brackets were that there was no national defense restrictions on the use of mate 
rials for providing such brackets; that receiver manufacturers had sufficient 
technical knowledge for providing such brackets; and that said brackets were 
within the patents owned or controlled by RCA and thus could be added to ra 
eeivers without appreciably increasing patent royalties under the RCA receiver 
package licenses. 

67. Chapter IV.—Continued studies of the patent testimony and records of 
the 1949-50 proceedings on technical standards for TV broadcast stations, 
docket 8736, et al. by the FCC patent staff fully confirmed that RCA’s prac 
tices in connection with its monopoly of the business of patent licensing others 
to manufacture and sell FM and TV broadcast receivers, had produced the fol- 
lowing effects : 

(a) That control of industry recommendations to the FCC respecting 
technical standards for FM and TV broadcast stations, resided in the 
RCA; 

(b) That others had abandoned fundamental research to RCA in the 
broadcast fields ; and 

(c) That RCA indirectly controlled the construction and manufacture of 
FM and TV broadcast receivers sold to the public. 

68. A report of the patent staff on the above matters was submitted to the FOC 
during November 1950. The report showed that the practices which gave RCA 
the above controls resided in: 

(a) Not to convey the right to others to sublicense the patents it owned 
in any radio field; 

(b) To conceal as much as possible the patents it owned or had the right 
to sublicense, which had come into use in the manufacture and sale of 
radio equipment by itself or its licensees ; 

(c) To issue a standard form of package license covering a unit or 
device having several uses and thus place the licensee who manufactured 
and sold a particular type of receiver in such a position that he must pay 
royalties on other types he might manufacture and sell, even though he 
believed RCA patents were unnecessary ; 

(ad) To continuously study issued patents and obtain all rights necessary 
for itself and licensees to have complete freedom against infringement suits 
in the manufacture of radio equipment, and to give RCA engineers and 
designers freedom to develop the art without interference from other people's 
patent rights: 

(e) To utilize its licensing power to control fundamental research and 
the design of original systems and circuits for use in the raidobroadcast 
fields ; and 

(f) To dictate to the manufacturing industry the time and the nature of 
the nature of the standards to be recommended to the FCC for new broadcast 
services. 

69. Through the practices above respecting patents RCA, as of January 1, 1949, 
had established a structure or pool of 1,800 TV patents which it either owned, 
or held the unrestricted right to sublicense and retain royalties. Substantially, 
one-half of these patents related to TV transmitters and the other half related 
to receivers. Likewise, one-half of this patent structure constituted the 
patents of other companies under which RCA had attained the right to sub- 
license and retain royalties. Substantially, one-half of these patent owners were 
foreign companies and the remainder U.S. companies. The November 1950 staff 
report supra, also showed that but 2 TV receiver manufacturers out of 114 held 
RCA patent package receiver licenses, and that these 2 were being sued for 
patent infringement by the RCA. The report also showed that RCA had two TV 
broadcast transmitter licensees, namely GE and the RCA Victor Division, who 
were engaged in the manufacture and also of video transmitters pursuant to the 
FCC’s technical standards for such stations, and that since May 15, 1950, the 
Du Mont Laboratories had become an RCA transmitter licensee. Also, that 
RCA had but one competitor in the business of licensing others to manufacture 
and sell video TV transmitters, namely, the Farnsworth Co., under whose patents 
both GE and the RCA Victor Division held licenses. On the sound side of TV 
broadeast transmitters, RCA had one patent license competitor; namely, the 
Bell System patent holding companies. The report showed that the industry did 
not recognize the Armstrong FM patents as necessary for the sound side of TV 
transmitters. 

70. The 1950 FCC staff report above, also revealed that in cases where 
RCA had secured the right to sublicense video patents owned by others, 
the other companies involved had definitely become patent satellites of RCA 


> es aw — eh So Rh 


nm 


= ° =  *Y - 


ee 





mate. 
cient 
were 
0 Te 
eiver 


Is of 
‘ions, 
prac. 
thers 
> fol- 


cting 
the 


| the 
re of 


FOC 
RCA 


vned 


‘ight 
e of 


t or 
ured 
pay 
1 he 


sary 
uits 
and 
ple’s 


and 
east 


e of 
cast 


949, 
ned, 
lly, 
ited 
the 
sub- 
rere 
taff 
eld 
for 
TV 
vho 
the 
the 
hat 
ure 
nts 
TV 
the 
did 
TV 


ere 
PTs, 
CA 


REGULATORY COMMISSIONS AND AGENCIES 2673 


in research for new radio inventions except the Bell Laboratories, and to a 
limited extent, GE and Westinghouse. The reason for this was that these 
companies were limited to RCA for the sale of the right to sublicense inven- 
tions they might develop in the future. Thus, their research and develop- 
ments were directed to the systems and equipment RCA determined upon for 
itself and its licensee manufacturers. Likewise, the licensee-manufacturers of 
RCA were dependent entirely upon RCA for research and development respect- 
jing equipment they manufactured and sold, and they also became patent satel- 
lites of RCA, and followed its instructions in the system and designs laid 
down by the RCA laboratories. The dependency of these satellite companies 
for patent protection was illustrated by General Sarnoff’s statement as a wit- 
ness in the rulemaking proceedings, docket 8736 et al., ie, that in some 
cases the licensee companies urged and pleaded and begged that RCA obtain 
sublicensing rights from others in order that they be free from threatened 
infringement. 

71. In addition, the larger patent holding companies who sold rights under 
their patents to RCA, not including the right to sublicense others, became 
satellites in the matter of fundamental research. In other words, these com- 
panies, such as Du Mont Laboratories, Phileco, and the Hazeltine Research 
Co., secured large sums from RCA for nonexclusive licenses under their 
respective patents to avail RCA freedom in fundamental research for seek- 
ing new broadcast services or basic inventions respecting existing services 
and, therefore, the research and development work of said companies followed 
the leadership of RCA for the purpose of developing patents under which 
RCA would purchase licenses. This power to decide the trend of research as 
to new services to the public, General Sarnoff testified, constituted leadership 
of the RCA. 

72. In brief, the RCA licensee-manufacturers of transmitters and receivers 
for TV broadcast services have in common an economic interest, i.e., that 
technical standards for broadcast services promulgated by the FCC are those 
which best fit RCA’s patent position. In other words, RCA’s practices in 
connection with its monopoly in the business of licensing others to manu- 
facture and sell TV and FM broadcast receivers definitely places in RCA the 
control of industry recommendations to FCC respecting technical standards 
for FM and TV broadcast stations. Also, fundamental research is abandoned 
by others to RCA in these broadcast fields; and finally, these controls place 
in RCA and its patent licensees the ability to usurp the functions of the 
FCC in the matter of determining the specific technical operations to be 
adopted for TV broadcast services, and thus standards for new or improved 
services cannot emerge until patent control thereof is fully within RCA’s 
patent structure or pool, and RCA sponsors the same. 

73. Chapter V.—Over the years 1951-53, RCA’s patent misuses rendered sterile 
the CBS system for color transmissions for TV broadcast stations standardized 
by the FCC late in 1950. On June 25, 1953, RCA and NBC filed a petition for 
substituting RCA’s system and technical standards for color transmissions of 
TV broadcast stations; the petition claimed that the CBS system had been 
rendered sterile. This was correct in that RCA and its TV receiver patent 
licensees had so decreed in 1950, when they refused to promote standards for TV 
receiver tuning brackets which would make such receivers capable of accepting 
and reproducing CBS color system transmissions in black and white, and thus 
be compatible with both color and of black and white transmissions. In other 
words, the force and/or effect of RCA’s patent structure and its related practices 
had served to stay TV color until RCA sponsored its own system in 1950 which 
was fully covered by its patent structure. 

74. On March 23, 1953, the FCC Chairman recognized that RCA’s patent situa- 
tion was in part responsible for rendering sterile the CBS color system stand- 
ardized by FCC in 1950; in a reply letter to the late Senator Tobey, in answer 
to the question “What is there that is preventing color broadeasting now?” he 
stated that FCC had given consideration to the possible effect of the patent 
situation in television broadcast field on the unavailability of color equipment 
(citing par. 126 of the Sept. 1, 1950, report in docket 8736, et al.) and that 
pursuant to its policy adopted February 25, 1949, had provided the Department 
of Justice from time to time with FCC patent studies respecting this patent 
Situation; and that in 1952 Justice had initiated a grand jury investigation to 
determine in part whether the failure to provide color equipment involved 
Violations of the antitrust laws. 
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75. On July 21, 1953, the FCC patent staff member submitted memorandum 
proposing patent issues for the proceding to consider RCA-NBC TYV color trang. 
mission proposal. These issues were, first, to determine the patent situation 
respecting transmitter or receiver equipment operations required under the Com. 
mission’s existing standards for black and white and/or color transmissions 
of TV broadcast stations; secondly, to determine the patent situation respecti 
transmitter and receiver video equipment operations required by the RCA-NBG¢ 
proposed standards for color transmissions in lieu of the Commission's existing 
standards for such transmissions; and thirdly, to determine whether the 1,80 
unexpired U.S. patents RCA either owned or held the right to sublicense as of 
January 1, 1949, or its agreements and its practices pertaining to the acquisition 
of the right to sublicense 900 of said patents, as well as its practices in licensing 
patents for the manufacture and sale of TV broadcast receivers, plus its actiyj- 
ties since January 1, 1938, respecting transmission standards for TV and FM 
broadcast stations—influenced the withholding of TV broadcast receivers from 
the market with tuning brackets proposed by the Commission’s notice of Sep- 
tember 10, 1950, in docket 8736, et al., for making such receivers compatible with 
color transmissions of TV broadcast stations when operating pursuant to the 
Commission’s then existing standards for such transmissions. 

76. In support of the need for the above issues, the stailf member’s memorandums 
stressed the need of same because of RCA’s monopolistic patent control respect- 
ing broadcast receivers for black and white transmissions, plus the known inflv- 
ence of such patent control in industry’s recommendations for transmission 
standards for TV broadcast stations, plus the fact that the FCC requested on 
November 23, 1951, the Department of Justice to consider antitrust action against 
RCA; and finally, the known force and/or effect of RCA’s patent control against 
the fruition of TV color broadcasts pursuant to the standards adopted by the 
Commission September 1, 1950. In addition the memorandums pointed out that 
the issues were essential in order to ascertain the extent of RCA’s bias as to the 
proposed standards because of its patent interests. Also, that the issues were be- 
lieved essential for the proceedings because of the confusion that had arisen re 
specting RCA’s sublicensing rights under GE and Westinghouse patents. This 
was based on the fact that W. R. G. Baker, vice president of GE, in an affidavit 
supporting a GE court motion for obtaining a construction of the patent agree 
ments between RCA and Westinghouse arising from the 1932 consent decree, to 
the effect that RCA’s right to sublicense GE patents and retain royalties did not 
extend beyond December 31, 1954; he stated that the doubts as to said RCA li- 
censing rights had created confusion in the industry. 

77. In connection with the patent issues proposed for considering substitute 
standards for color transmissions of TV broadcast stations adopted September 
1, 1950, the chief of the FCC Broadcast Bureau submitted a memorandum oppos- 
ing any issues whatsoever. The memorandum pointed out that full information on 
the Commission’s patent studies, and on the patent evidence adduced in the color 
proceeding of 1949-50 (docket 8736 et al.) had been given the Department of 
Justice over the years 1951-52; that Justice thereupon embarked on a complete 
investigation which included the institution of a New York grand jury proceed- 
ing; that by furnishing the Justice Department with full knowledge of RCA’s 
patent position, the FCC had discharged its statutory duties ; and that the Justice 
through its continuing investigation was on top of the situation and that no use 
ful purpose would be served by any further Commission study. He additionally 
pointed out that the matter of RCA obtainment of a monopoly position through 
the grant of its color petition was necessarily based on conjecture; that it was 
only after adoption of the systems and operations thereunder that such monopoly 
power could be detected ; and finally, that should monopoly result the FCC state 
ment in its 1950 color decision still stood, namely, that appropriate proceedings 
ean be instituted under antitrust laws or the FCC can seek from Congress legis- 
lation to prevent the building of monopolistic patent structures in the radio field, 
or both. 

78. After presentation on August 6, 1953, of the memoranda submitted by 
the patent staff member and the Chief of the Broadcast Bureau, the Commission 
adopted the recommendations of the latter, i.e., to not include patent issues in 
the procedings on the RCA—NBC proposal of substitute technical standards for 
color transmissions for TV broadcast stations in lieu of the standards adopted 
on September 1, 1950. On July 21, 1953, the NTSC filed with the FCC its pro. 
posed technical standards for color transmissions of TV broadcast stations in 
substitution of the CBS system and standards adopted by FCC in 1950. Phileo, 
GE and others filed petitions in support of the NTSC proposals. The Philco 
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petition pointed out that the component parts of the proposed system were 
jointly and severally the work of itself, GE and the Hazeltine Research Co. 
By letter dated July 22, 1952, RCA revised the wording of its first proposed 
technical standards for bringing the same in line with those proposed by NTSC. 

79. On August 7, 1953, the FCC issued a notice (docket 10637) instituting a 
rulemaking proceeding on the adoption of substitute systems and technical 
standards for color transmissions of TV broadcast stations. Pursuant to FCC’s 
previous determination the notice contained no patent issue. On October 1, 
1953, the Assistant Attorney General, Stanley N. Barnes, wrote FCC Chairman 
asking that his division be advised of the extent of all patent holding positions 
which may read upon any of the proposed new color television standards to be 
considered in docket 10637, in order that it could determine whether said patent 
positions had antitrust implications. On December 1, 1953, the FCC Chairman 
by reply letter refused the patent information sought by the Department of 
Justice primarily on the ground that there were no indications that the pend- 
ing proposed technical standards in lieu of color transmissions previously 
adopted for TV broadcast stations were drafted to favor the patent claims of 
any one person or group to the disfavor of others. The reply letter also stated 
that under such circumstances the FCC felt that there is no factor which, from 
the standpoint of the exercise of the FCC’s regulatory authority, would war- 
rant the inclusion of any patent issue into the pending proceeding, or warrant 
the FCC in delaying its determination as to whether the proposed system should 
or should not be adopted in order to first secure detailed patent information of 
the type requested. 

80. On December 17, 1953, the FCC issued its report in docket 10637 adopting 
the substitute technical standards for color transmissions of TV broadcast 
stations recommended by the NTSC. At this point it should be noted that the 
NTSC, in its final report regarding its proceedings as to technical standards 
proposed for color transmissions for TV broadcast stations on page G—421, 
yolume 1, stated that it did not consider patents in drafting the standards. It 
should also be noted that as soon as the FCC announced the adoption of the 
NTSC substitute standards for color transmissions, RCA promptly issued a re 
lease stating that NTSC did not provide a system for color transmissions, but 
that it hed such a system and that its system was within the standards adopted. 
Thereafter, RCA built and sold color transmitter equipment and receivers for 
TV broadcast stations according to its system, and claimed that the color opera- 
tions were pioneered and developed by RCA. 

81. Chapter VI.—Over the years 1950-55 RCA continued with its practice of 
acquiring the right to sublicense TV receiver patents owned by others; it also 
continued its practice to not transfer sublicensing privileges to others as to 
its own TV patents. Over the same period RCA also continued to obtain non- 
exclusive licenses under important radio-television patents owned by others for 
itself and subsidiaries. All of these patent licensing transactions were based on 
a 5-year program, and thus making January 1, 1960, a significant date as to 
RCA’s patent control respecting TV transmitters or receivers for either black 
and white or color transmissions. 

82. The cross-licensing agreements between the telephone group and the radio 
group terminated December 31, 1959. During 1951 the telephone group and the 
radio group entered into agreements for terminating the 1932 agreements 
resulting from the consent decrees of the Government’s 1930 antitrust suit. 
These 1951 agreements provide interim licenses and patent rights to the respec- 
tive parties which are substantially the same as provided under the 1932 agree- 
ments. The interim agreements were to remain in effect until replacement 
agreements are made for which no definite date is set. 

83. In 1953, the telephone group, through a letter agreement assured RCA 
of the right to sublicense Bell System patents and retain royalties as to AM, 
FM, and TV receivers and as to TV broadcast transmitters. By agreement 
dated March 5, 1954, GE assured RCA until 1963 the right to sublicense its 
radio inventions, patented or unpatented. The same assurance was obtained 
by ROA from Westinghouse. The GE and Westinghouse agreements resulted 
from GBH’s 1953 unsuccessful court action (see 117 F. Supp., 49) against RCA 
seeking to secure a construction of the cross-licensing agreements, which would 
cut off RCA’s right to sublicense GE patents as of December 31, 1954. Early 
in 1954 RCA published a brochure for assuring its licensees that its patent 
structure was sufficient to sustain previous patent misuses regarding TV broad- 
cast transmitters and receivers until at least the termination of its package 
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licenses (1960) for the manufacture and sale of such transmitters and recetyers 
The brochure listed 71 patents which it stated were commercially important 
for black and white broadcast receivers; 38 of these 71 patents were listed,jp 
1950 in FCC proceedings (docket 8736, et al.), as being used for the manufag 
ture of black and white video transmitters or receivers. The brochure stated 
that RCA had pending 38 applications for U.S, patents on inventions regarde 
as commercially important to black and white television receivers. Of the 7 
patents listed for black and white television receivers, 63 were owned by RO 


while the remaining 8 were owned by other companies with RCA holding gq) 
license rights. ; 

84. The 1954 RCA brochure also lists 38 patents on black and white pictur 
tubes, and states that RCA has pending 38 applications for U.S. patents o 
inventions regarded as commercially important for such tubes. All of the 3 
tube patents are owned by RCA, except 3 which belong to GH. 

85. RCA’s patent package licenses and number of licensees in each Case, ag 
of January 6, 1955, are shown in the table below : 





Nusmber | 
oe 
Package license : licensees 
Broadcast receiving sets........--.--.- seieiniadaglblaaitih toindpdyestetendignesig se 
i eeneann (PuennO) QE. So a el ie 
tlectron tubes, transistors, and semiconductor rectifiers___.._..-~_- 48 
CU PUNO ets tea re es Sal Lilet eee lad ots win ween as ts ltt od goatee a 
a een Wace ag 8 ee ee 2 
Radio tubes—transmitting and power types_.------------------~-.-. 6 
Transmitters and semiconductor rectifiers_______.._.____-_-___----_-- 11 


86. Over the years 1950-55 RCA also assured itself of monopolizing the busi- 
ness of licensing others to manufacture radio equipment employing transistors, 
The transistor sometimes referred to as the newest marvel in the electronic 
world is the first real rival of the electron tube, The transistor was first an- 
nounced to the world in June 1948 by the Bell Laboratories. The Bell Labora- 
tories thereafter obtained more than 100 patents on transistors in various forms 
and operating circuits. The basic functions and operations of the transistor, as 
known today, is a product of the Bell Laboratories. RCA has the right to sub 
license and retain royalties under all Bell System inventions upon which patents 
were obtained, or applications for patents filed, prior to the expiration of the 
cross-licensing agreements between the radio group and the telephone group, 
i.e., December 31, 1954. 

87. Since 1945, the Purdue Research Foundation has obtained a number of 
U.S. patents on germanium and mixtures or alloys thereof, and electrical cir- 
cuits for employing these semiconductors. The patent claims obtained are suff- 
ciently broad to cover the use of germanium for transistor action. Licenses un- 
der these patents appears to be essential for transistors employing germanium 
as the semiconductor element. On March 10, 1947, RCA obtained an option for 
the acquisition of sublicensing rights under the Purdue patents; the option was 
exercised on May 11, 1954. 

88. The right to sublicense the Bell System basic transistor patent structure 
and retain royalties, plus the same rights as to the Purdue germanium patents, 
places in RCA the ability to monopolize the business of licensing others for the 
manufacture and sale of broadcast equipment employing transistors. Thus, 
RCA has assured for itself a monopoly in the business of licensing others to 
manufacture and sell PM and TV broadcast receivers employing electron tubes, 
or employing transistors, which will support patent misuses in the FM-TV 
broadcast fields until 1960 or longer. 


Part 5 (p. 2503) 


FOC patent rulemaking proceedings in Dockets 10090 and 11228 

89. Chapter I.—Over the years after 1939 information as to the particular 
patents likely to be used in transmitters and receivers for FM and TV broad- 
ast services was obtained at the time proceedings were held on technical stand- 
ards for said services, or obtained by letter requests to patent holders within 
FCO jurisdiction. Such information was used to ascertain whether operations 
alled for in proposed standards placed one patent holder in a better position 
than others in the matter of patent control of the transmitters or receivers re 
quired for said operations, and whether the standards could be changed to avoid 
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operational requirements to which claims of one or more unexpired patents 
applied. , , : 

9), The foregoing information as to patents likely to be used for transmitters 
or receivers, plus the information as to patent agreements and licensing prac- 
tices obtained through the directive-letters initiated in 1942, and through letter 
requests On particular subjects, plus the extensive information obtained through 
the investigation of the telephone industry over the years 1935-39 as to patents 
in use for equipment employed for communication carrier services to the public, 
was adequate for FCC’s needs under sectious 218, 303(e), 303(g), 313, and 
902(d) of the Communications Act, until 1948. At this time additional informa- 
tion was needed because the T'V and I'M broadcast services had grown to a 
point that the patents to be employed for transmitters and receivers had been 
determined upon by the industry, while in the communication carrier fields the 
picture of the patents in use had entirely changed, because of patent expiration, 
and because of the new patents that had come into use. 

91, As of 1948, experience had taught that knowledge of the patents in use 
was equally as essential for determining patent control, as was knowledge of 
the agreements and licensing practices respecting the patents in use; also that 
the same information was necessary for proofs of monopolistic patent practices, 
or patent misuses in the respective fields. 

92. There were also objections to the effect that if the 1942 FCC directive- 
letters requiring semiannual patent reports from the Bell System companies, 
RCA, Western Union, and the I.T. & T. companies were to continue, there 
should be the same requirement made on all patent holders within FCC jurisdic- 
tion. There was also the fact that the directive-letters, if they were to continue, 
should be made into rules in order to comply with section 4 of the Administra- 
tive Procedure Act. 

98. On October 13, 1948, the FCC patent staff member submitted for consider- 
ation rules calling for the information needed respecting patents in use, and 
related agreements and licensing practices, from all patent holders within FCC 
jurisdiction. The proposed rules required each patent holder to file annually 
a report listing all communication patents he owned or controlled, and indicating 
as to each patent whether in use, the service for which it was used, and its claims 
covering the system operations or equipment for which said patent was being 
used. In addition, the rules required each “person” reporting to state the reason 
for nonuse of any patent so listed; to list all the licensees of the patents reported, 
and to furnish copies of all agreements pertaining to the patents reported. Adop- 
tion of the rules would cancel the need of the 1942 letter-directives. (A copy 
of the October 13, 1948, memorandum was forwarded with other staff patent 
reports on April 6, 1949, to the chairman of the U.S. Senate Commerce Com- 
mittee. ) 

94. The October 13, 1948, memorandum pointed out that the rule information 
would enable the FCC to carry out the following duties, and how such duties 
arose under sections 218, 303(e), 303(g¢), 313, and 602(d) of the Communications 
Act of 1934 as amended : 

(a) Avoid, if possible, the promulgation or retention of technical stand- 
ards for radicbroadcast stations which specify operations upon which 
claims of unexpired patents read ; 

(b) See that the benefits of new inventions and developments in both 
radio and wire communication fields are made available to the public; and 

(c) See that all persons who hold one or more patents and are rendering, 
or are connected directly or indirectly with persons rendering, one or more 
communication services to the public, in which said patents are being used, 
and over which the FCC has jurisdiction, do not engage in practices contrary 
to the antitrust laws through said patents. 

9. On January 11, 1950, the FCC Chairman directed that the October 13, 
148, memorandum be withdrawn and that a further memorandum or report 
be prepared showing: 

(a) The material which would result from the patent rules proposed; 
and 

(b) The FCC working arrangements and personnel needed for processing 
said material. 

9. On August 22, 1951, the staff report called for by FCC Chairman on Jan- 
wary 11, 1950, was submitted. The report first summarized the objectives of the 
proposed patent rules agreed upon by the staff, and explanations thereof. This 
was followed by explanations of the particular filings that must be made by the 
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patent holders under the proposed rules, and the manner in which these filingg 
would be processed ; and finally, the patent personnel needed for making studigg 
and reports to the FCC upon said filings. The objectives agreed upon were ag 
follows: 

(a) To make the FCC’s requirements respecting patent information 
apply uniformly to all persons who own or control one or more U.S. patentg 
and furnish one or more services authorized or regulated by the FCC. 

(b) To bring about the use of inventions disclosed in unused unexpired 
patents owner or controlled by persons providing one or more services ay. 
thorized or regulated by the FCC, if it is found that such use would be 
beneticial to one or more services, and that such use was being unreasonably 
delayed or suppressed. 

(c) To make available to the FCC knowledge of the persons who, directly 
or indirectly provide one or more services authorized by the ICC, and who 
own or control one or more unexpired patents the use of which is necessary 
for equipment or operations called for by proposed transmission standards, 
or Other equipiuent requirements, prior to the adoption or rejection of such 
standards or requirements. 

(d@) To make available to the FCC, and other Federal Agencies upon 
request, such information as necessary, for determining whether persons 
who furnish one or more services regulated by the FCC, and who own or 
control one or more U.S. patents, are engaged in patent licensing practices, 
or operating under agreewents, which violate one or more provisions of the 
antitrust laws. 

(e) To ascertain on a year-to-year basis whether the persons who furnish 
one or more services regulated or authorized by the FCC, and who hold or 
control one or more uvexpired patents used for said services, are living 
within their stated pitent licensing policies. 

(f) To make available to the public (particularly the electrical communi 
eations industry) knowledge of all U.S. patents owned or controlled by 
persons furnishing one or more services authorized or regulated by the FCO, 
which are being used for said service or services, and also knowledge of the 
particular service or services for which such patents were being used, 

97. Respecting objective (a) the August 22, 1951, report pointed out that the 
FCC had authority under section 4(i) to promulgate the proposed patent rules, 
because the information required annually was necessary for the execution of 
its functions, and that such rules should supplant the 1942 directive letters for 
the purpose of avoiding discrimination in obtaining such information from the 
patent holders concerned. The memorandum pointed out that objective (b) was 
based on sections 218 and 303(g) of the Communications Act. More specifically, 
that the patent information required by the proposed rules was to keep the FCC 
informed as to technical developments and improvements in the wire and radio 
communication fields including broadcasting to the end that benefits of new in- 
ventions and developments could be made available to the public as called for by 
section 218, and also to obtain the patent information necessary for studying 
new uses for radio, and to generally encourage the larger and more effective use 
of radio in the public interest, as required under section 303(g) of the Federal 

Yommunications Commission Act. The memorandum further pointed out that 
beginning early in 1949, the Bell System patent holding companies had adopted a 
new policy to make licenses available under all of its patents at reasonable 
royalties, and without restrictions as to use; that a staff survey showed that the 
other patent holders under FCC jurisdiction had similar patent licensing polices— 
but, that the information sought by the proposed rules was necessary to ascertain 
if these patent holders were carrying out their respective licensing policies. 

98. Objective (c) above was also based on sections 218 and 303(e) of the 
Communications Act. More specifically, the information as to patents was 
needed for making available to the FCC the unexpired patents used in the dif- 
ferent services it regulated or authorized, and knowledge of the ownership or 
control of such patents. In other words, the patent infomation was necessary 
for the FCC to carry out its duties under section 218 and 303(e) of the Communi- 
cations Act, i.e., to keep itself informed as to technical developments and improve- 
ments in the wire and radio communication fields to the end that benefits of 
new inventions would be made available for public service; and secondly, to 
provide the FCC with patent information whereby in the promulgation of tech- 
nical standards for radio services including broadcasting under section 308(g) 
of the Communications Act, it would be in a position to utilize eaution to the end 
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that its actions may not favor unnecessarily the patents of one person over those 
of another—the latter being the policy recommended by the FCC TV Committee 
three Commissioners) in its report on technical standards for TV broadcast- 
ing dated May 22, 1939. This duty of the FCC as to technical standards and 
the matter of obtaining information to exercise said duty was consistent with the 
understanding of the chairman of the U.S. Senate Commerce Committee as of 
1949, i.e., in his letter to the FCC dated March 9, 1949, he stated that it must 
have technicans on its staff familiar with the development of the television art; 
the licensing of patents; the purchase of patents from others for the purpose of 
licensing them, and the patent situation in general, so that a factual picture is 
developed and presented to the FCC. 

99. In addition to the above reasons for the proposed patent rule, the August 
92, 1951, report pointed out that the rule information was needed for the f'CC 
to perform its duties under section 303(g) of the Communications Act, if it was 
to fulfill the statement in its report of September 30, 1950, adopting standards 
for color transmissions of TV broadcast stations, docket 8736, et al., i.e., that it 
recognized that if a monopolistic patent position existed in the radio field, it 
would tend to discourage fundamental research by other companies and would 
tend to foster concerted action on the part of the licensor and its licensees which 
could result in control of receivers sold to the public. Also, that if it was found 
that a monopolistic situation did exist, or such a situation should develop, ap- 
propriate proceedings could be instituted under the antitrust laws, or the FCC 
could seek from Congress legislation to prevent the building of monopolistic 
patent structures in the radio field, or it could do both. 

100. Respecting objective (d), the August 22, 1951, memorandum pointed out 
that said objective was based on sections 811, 313, and 602(d) of the Com- 
munications Act, i.e., the patent information called for by the proposed rules 
was necessary for the FCC to perform its duties under these sections of the act. 
more specifically, the act makes section 313 applicable to the manufacture and 
gale, and to trade in radio apparatus and devices, subject to all the antitrust 
laws, and gives the Federal courts the right to revoke radio licenses of persons 
found guilty of violating said laws; while section 311 gives the FCC the right 
to refuse licenses to “persons” whose licenses have been revoked under section 
$13, and patent information called for by the proposed rules was necessary for 
the FCC to determine the extent to which the practices of any of its licenses 
appeared to be in violation of one or more antitrust laws, and whether such 
practices interfered with its duties or functions under the Communications Act. 
Likewise, that the same patent information was necessary as to the communica- 
tion carrier fields in order that the FCC could issue stop or cease proceedings 
under sections 2, 3, 7, and 8 of the Clayton Act in case the practices interfered 
with its duties or functions under the Communications Act. 

101. Respecting objective (d), the August 22, 1951, memorandum further 
pointed out that section 7 of the Clayton Act, as amended by Public Law 899, 
was violated by RCA’s practice of acquiring the right to sublicense patents 
owned by other corporations for the manufacture and sale of video TV broad- 
cast receivers if such acquisitions took place after the amendment became ef- 
fective on December 29, 1950. In addition, the memorandum called attention to 
the FCC’s policy respecting radio licensees or applicants adopted February 25, 
1949, namely, that if it should turn out that any one company or group of 
companies were in a position to acquire or exercise monopoly control in the 
radio industry, including broadcasting, as the result of patents held by them, 
it would refer the matter to Department of Justice for appropriate action under 
the antitrust laws, or if the manufacturer were a licensee or an applicant for a 
license, it would consider such facts in determining whether the manufacturer 
was qualified to operate a radio station in the public interest; or the FCC could 
take both steps. 

102. The August 22, 1951, mni:morandums further stressed the fact that since 
1939 the FCC had furnished in.'ormation to the Department of Justice as to the 
factual situation of patent practices of its licensees which appeared to constitute 
violation of the antitrust laws; that based in part upon such information, the De- 
partment of Justice early in 1949 filed its then pending antitrust complaint against 
the A.T. & T. and the W. E. Co., Inc.; that the Department of Justice had re- 
quested the FCC staff patent reports resulting from the rulemaking proceedings 
in 1949-50 on technical standards for color transmissions of TV broadcast sta- 
tions, docket 8736, et al., and that these latter incidents justified the need for 
obtaining patent information upon which antitrust studies could be made. 
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108. Respecting objective (e), the August 22, 1951, memorandum pointed oy 

that the patent information required by the proposed rules was necessary for 
FCC duties or functions under sections 218 and 303(g) of the Communications 
Act. In this case it was stressed that it was of particular importance that the 
FCC ascertain continuously whether or not the patent holders who were algo 
engaged in common carrier communication services, broadcast services, or Safety 
and special services, were living within their stated patent licensing policies, ang 
thus to maintain competition in the manufacture and sale of patented equip 
ment necesary for establishing and maintaining the services authorized gy 
regulated by the FCC. 

104. Respecting objective (f), Revised Statute 4900, (35 U.S.C., 1946 Ed. 49) 
which requires the marking of patented equipment with the numbers of the 
patents used if the patent owner is to collect past damages, the memorandum 
pointed out that RCA and other large patent holders did not so mark the 
equipment they manufactured and sold but instead attached a notice to the 
effect that such numbers will be supplied upon request. Also, that investiga. 
tions of the FCC patent staff showed that but few requests were ever made 
upon RCA for these patent numbers, and that upon demand of the FCC for 
the numbers, RCA was able to furnish but few. In addition, that it had been 
found that RCA, as well as the Bell System patent holding companies never 
kept records of the patents used. Thus, it appeared that with the mass of 
patents either RCA or the Bell System companies owned or controlled, that with- 
out knowledge of those that were in use, the industry would become intimidated 
and acquire licenses whether needed or not because, to ascertain the patents 
in use and whether or not they could be avoided without infringement was such 
a great expense that the taking of a license was far more preferable. Also, 
that it was obvious from these investigations that these practices of RCA, et al, 
respecting the marking of equipment, served to cloak or conceal the great 
mass of patents owned or controlled, and thus avoid monopoly charges. More 
over, that the proposed rules made the patents in use, available to the public, 
and this would encourage competitive research for the development of new and 
basic inventions in the communication fields. 

105. After detailing the manner in which the processing of the filings under 
the proposed set of patent rules could be expedited for furnishing the necessary 
information to the FCC as to each of the objectives (a) to (f), both inclusive 
above, the August 22, 1951, memorandum concluded that based upon previous 
studies regarding the same matters the personnel assigned to patent work could 
provide a separate report upon said filings within 1 year from the date of receipt 
thereof. On November 23, 1951, the FCC approved a notice for a rulemaking 
proceeding on the set of rules proposed by the August 22, 1951 memorandum, 
which was released November 29, 1951, docket 10090 (see 16 F.R., p. 12488). 

106. Chapter I1.—On January 3, 1952, the FCC extended the time for filing 
comments to its notice of November 29, 1951, of patent rulemaking in Docket 
10090; the time for filing comments was extended from January 5 to January 
81, 1952. This extension of time was in response to 60 letters and telegrams 
requesting such an extension. Upon additional requests, the FCC on January 
24, 1952, further extended the time for filing comments of February 21, 1982, 
There were but three persons who filed comments who were patent holders and 
engaged in rendering common carrier communication service to the public, 
namely, the A.T. & T., the Globe Wireless Ltd. and the I.T. & T. The broad- 
cast licensees who owned patents and filed comments were Major Armstrong, 
Stromberg-Carlson Co., Philco Corp., and Du Mont Laboratories. The persons 
who held authorizations in the safety and special services and filed comments were 
two in number, namely the Fluor Corp. and the American Petroleum Institute 
in behalf of the Petroleum Radio Service Co. 

107. The comments filed before the final date allowed above clearly indicated 
that the small patent holders did not understand the FCC’s need of the patent 
information required by the proposed rules. Upon this premise, the FCC issued 
a supplementary notice explaining the purposes of the information and the 
FCC’s authority under the Communications Act for promulgating the rules. 
In brief, this supplementary notice which issued January 16, 1952, explained 
the limited application of the rule, namely, that it applied only to patent holders 
who were rendering electrical communication services authorized or regulated 
by the FCC; that the authority for the rules stemmed from sections 218, 303(e), 
803 (g), 311, 313, and 602(d) of the Communications Act; that the information 
called for by the proposed rules would be used by the FCC for keeping abreast 
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of technical developments in the communications fields with reference to the 
technical developments in the communications fields with reference to the techni- 
eal standards it promulgated; and finally, it would be used for determining 
whether persons subject to FCC jurisdiction were engaged in practices which 
might be in violation of one or more antitrust laws, and whether these practices 
should be considered in FCC’s proceedings relating to qualifications of licensees, 
or whether the practices should be referred to other Federal agencies, for such 
action as they might deem appropriate. 

708. After the issuance of the supplementary notice above, the small patent 
polders not engaged in communication services regulated or authorized by the 
FOO, made no further responses. The comments of larger patent holders objecting 
to the proposed rules were on the grounds that the FCC did not have authority 
to promulgate the same; that the rules were an invasion of the privacy of citizens 
and the privacy of contracts; that the rules were a burden upon the patent 
system and a burden upon the taxpayers; that the FCC had not shown the 
purposes for the information required under the rules; that if the rule was a 
fishing expedition as to antitrust violations the FCC had no authority, because 
the Department of Justice was the proper agency to make such a survey, and 
fnally, that the information the FCC sought by rule was available at the U.S. 
Patent Office. It was also stressed that the rules should not apply to persons 
rendering safety or special services, principally on the ground that they were 
small patent holders, and that the FCC would derive no benefit from the informa- 
tion they would furnish under the proposed rules. 

109. On May 9, 1952, the FCC patent staff member submitted a memorandum 
report for FCC consideration in which all of the comments filed respecting the 
proposed set of rules in Docket 10090 were considered. In addition, the memor- 
andum reiterated the needs for the patent information called for by the rules 
which were set forth in the October 13, 1948, memorandum initially proposing 
the rulemaking proceeding. The memorandum report also recommended the 
action which the FCC should take in the proceeding, including amendments to the 
proposed rules. 

110. More specifically, respecting the patents owned or controlled by the common 
carriers, the memorandum report above called attention to the patent misuses 
prescribed by the Bell System patent holding companies as revealed by the FCC’s 
report to Congress on its investigation of the telephone industry (docket 1) 
pursuant to Public Resolution 8 (74th Cong.) ; that there was pending an anti- 
trust complaint against the Bell System patent holding companies filed by the 
Government early in 1949, which was to a great extent based upon the patent 
misuses revealed by the FCC investigation of the telephone industry; that in 
its report to Congress on said investigation the FCC sought authority to compel 
licensing at reasonable royalties of all patents obtained by communication 
carriers in connection with their services, and that all the information sought 
as to communication carrier patents by the proposed rules was necessary for 
continuing the FCC’s policies established under these previous actions and 
disclosures, particlularly until the antitrust complaint against the Bell System 
companies was terminated. 

111. Respecting the need of the patent information as to the broadcast ser- 
vices, the May 9, 1952, memorandum report pointed out that due to adopted 
policies of the FCC for combating patent misuses, there existed a dire need 
for the patent information sought by the rules for the future support of said 
policies. These policies were the same as detailed in the October 13, 1948, 
memorandum in support of the rulemaking procedure. In addition, it was 
stressed that the patent misuses of the RCA in the FM and TV broadcast fields 
revealed by the FCC staff investigations and studies over the years 1948-50 
made it a further definite need for securing the patent information annually 
called for by the proposed rules. In this connection the memorandum report 
pointed out RCA’s practices for monopolizing the licensing of manufacturers to 
make and sell video receivers capable of accepting transmissions of TV mono- 
chrome stations operating pursuant to the FCC’s technical standards for such 
stations had placed it in the position to: 

(a) Perpetuate its video patent monopoly in the TV broadeast receiver 
licensing field, and through the same practices, it could monopolize the 
licensing of others to manufacture and sell in any radio or television fleld 
it may choose so to do; 

(b) That it can perpetuate the same monopoly as to receivers for FM 
broadcast stations and the sound side of television receivers; 
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(c) That it has the ability to dominate the entire industry in the te 
vision field; 

(d) That under its practices respecting the television patents it owns op 
has the right to sublicense, it has the ability to stagnate developments jp 
the television broadcast field; 

(e) That the 1,800 or more television patents it owns or has the right 
to sublicense, represent a potential threat of infringement suits to a} 
manufacturers of monochrome TV receivers, and that RCA is in a positigg 
through its licensees, to control the TV receivers sold to the public; and 

(f) That RCA and its licensees can usurp the Commission’s function of 
determining technical standards for broadcast services, and can also de 
termine when the public should have new broadcast services. 

112. Respecting the safety and special services, the May 9, 1952, memorandum 
report pointed out that the FCC had no established policies as to persons owning 
or controlling patents being used in systems, equipment or devices in the safety 
or special services; that information as to patents in use for railroad signaling 
had been obtained in 1944 in connection with rules and regulation proceedings, 
docket 6593, and that it was found all companies owning or controlling patents 
material to these services had established policies whereby licenses could be 
obtained from them upon reasonable royalties. For these reasons the report 
pointed out that there were no known practices existing respecting patents in 
this field which might interfere with the FCC functions or duties in establishing 
and maintaining rules and regulations for railroad signaling services. 

113. The memorandum report above summarized the objections of the parties 
who filed comments, and who were engaged in rendering common carrier com- 
munication service to the public as follows: That the A.T. & T.’s principal objec 
tion to the proposed rules was based upon the workload in filing reports; that 
the A.T. & T. stated that such reporting was not an impractical task, and that 
the burden could be greatly lessened if the rules were amended to report only 
the patents known or believed to be in use, and the rules also changed to require 
information only as to licenses and agreements pertaining to the patents em- 
ployed for communication services being rendered. Also, that the principal 
objection of both the Globe Wireless and the A.T. & T. was that the filing of 
reports would be a great burden. 

114. The report above summarized the comments of the parties who owned 
or controlled patents and were broadcast licensees as follows: Major Arm- 
strong had no objection to the proposed rules if amended to require only the 
patents known to be in use to be reported; Stromberg-Carlson Co. contended 
that the proposed rules were a burden to patent holders rendering broadcast 
services, and that the FCC had not shown a need for the information required, 
or the benefits which would accrue to the public froin the adoption of such 
rules; Du Mont Laboratories objected on the ground that the rules censtituted 
an unreasonable invasion of commercial privacy; and finally, that the Phileo 
Corp. charged that the rules were ultra vires, because none of the provisions of 
the Communications Act cited called for promulgating such rules. 

115. Respecting the comments of the parties who owned or controlled patents, 
and held authorizations in the safety and special service field, the American 
Petroleum Institute opposed the rules on the ground that they should not apply 
to the safety and special services because the reports would be of no particular 
value to the FCC. The same position was taken by the Fluor Corp. Bach of 
these parties stated, however, that there should be no objection to the rules 
with respect to the persons engaged in broadcast services or engaged in common 
earrier communication services. 

116. The May 9, 1952, memorandum report recommended that each of the 
amendments proposed by the A.T. & T. as to changes in the rules for minimizing 
the work necessary in filing reports be granted, and that the rules be further 
amended to excuse the patent holders having authorizations in the safety and 
special service fields. In addition, it recommended the issuance of a further 
supplemental notice or report, to again explain the FCC’s policies and practices 
respecting patents employed in connection with the services it authorizes or 
regulates; and also to explain how the amendments made to the rules met the 
objections that filing the reports would be burdensome. Also, that the newly 
proposed rules eliminated persons who held only experimental! authorizations 
and rendered no service, and that the rules did not apply to Federal Government 
or State governments rendering communication services. 

117. Chapter I/I.—FCC action was deferred on comments filed on the patent 
rules proposed, by the November 29, 1951, notice in docket 10090. Respecting 
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action, the General Counsel contended that the FCC should next proceed with 
oral argument; the patent staff member, in his memorandum report of May 9, 
1952, supra, contended that before any benefits could be derived from oral argu- 
ment under the comments filed, the rules first noticed must be amended, and a 
further supplementary notice issued to more definitely disclose the scope of the 
amended rules; the FCC’s need for the patent information called for, and its 
authority to promulgate the same. The General Counsel submitted on June 9, 
1952, a memorandum for FCC consideration which proposed a notice for the 
scheduling of oral argument in docket 10090 respecting the comments on file. No 
action was taken on said proposal. 

118. On September 10, 1954, the patent staff member submitted a second 
memorandum for FCC consideration on the comments filed to the November 
29, 1951, notice and rules proposed in docket 10090, which again proposed a 
supplementary notice and further modified rules with the provision that oral 
argument be scheduled after comments to the modified rules had been filed. This 
memorandum was revised as to procedure and submitted. The revised memoran- 
dum proposed that the further supplementary notice be called a proposed report 
and order, and that oral argument be scheduled on the modified rules proposed 
by said report and order. The latter memorandum was dated September 20, 
1954. 

119. The September 20, 1954, memorandum pointed out that the FCC had on 
June 28, 1954, authorized the staff to recommend further appropriate action with 
respect to the patent rule proceedings in docket 10090; that the staff had ex- 
amined into the matter in accordance with this instruction and believed that the 
report and order and modified rules proposed should be adopted. These conclu- 
sions were based on the belief that the information which would be secured an- 
nually, taken with the patent information already available at the U.S. Patent 
Office, would better enable the FCC to perform its functions both in the common 
carrier regulatory field and in connection with its radio licensing and rule 
making activities in general. It pointed out that the FCC had long recognized 
the importance of securing patent information in aid of its general obligation to 
study new uses for radio and generally encourage the larger and more effective 
use of the same in the public interest as called for in section 303(g) of the Com- 
munications Act; and that the patent information called for by the proposed rules 
was necessary in connection with the FCC’s function under section 218 of the 
act in the common carrier fields to inquire into the management of all carriers 
subject to the act and keep itself informed as to their methods respecting tech- 
nical developments and improvements to the end that benefits of new inventions 
be made available to the people of the United States. 

120. The September 20, 1954, memorandum further pointed out that the im- 
petus of the patent-rule proceeding came from the feeling that collecting this 
information should be standardized on a regular basis so that the FCC would, to 
the greatest extent possible, have basic patent information available for study 
and valuation in advance of its application to particular problems; that in a 
large part the need for the patent information had stemmed from the FCC’s 
recognition as a part of its studies of the patent picture in the radio-broadcast 
field; i.e., that there was concentration of patent control in the hands of one 
or, at most, a limited number of companies which might be seriously restricting 
experimentation and developments in radio communications, particularly in the 
several broadcasting fields. 

121. The above memorandum further pointed out that while the Department 
of Justice had taken action to look into the matter of concentration of patent 
control, yet it was not believed that concurrent interest of the Department of 
Justice in some aspects of the patent situation, limited either the FCC’s express 
authority or its responsibility in this field, citing the U.S. Supreme Court deci- 
sion (319 U.S. 190) in the FCC chain rules case, NBC v. U.S. 

122. After discussion of the objections to the first patent rules noticed in 
docket 10090 along the lines set forth in the patent staff member’s memorandum 
report of May 9, 1952, supra, the memorandum above concluded that for the 
reasons set forth, it was believed that the FCC had authority, and that public 
interest would be served by the adoption of the report and order and rules 
proposed. It was also pointed out that the rules had been modified to limit the 
filings to patents which the persons reporting knew or had reason to believe were 
in use, and that the licensing agreement information was limited to the patents 
reported. The memorandum concluded that it was not believed licensees in the 
safety and special radio services should be exempted from filing reports and that 
the proposed rules were drafted accordingly. 
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123. After presentation of the foregoing, the FCC adopted the report and opde 
and modified rules as recommended, which were released December 8, 1954. The 
report and order scheduled oral argument before the FCC on the proposed rulg 
for February 1, 1955 (F.R. vol. 19, p. 8485-8486) ; all persons wishing to take 
part in the oral argument were required to file notice of appearance. On the 
same day the FCC released another notice for a rulemaking proceeding (docket 
11228) requiring persons filing petitions for new or revised technical standards 
for radio services, including broadcasting to disclose their related patent jp. 
terests. 

124. There was one FCC dissenting statement to the adoption of the aboye 
report and order and modified patent rules. This dissent in substance contended 
that the rules held little promise of achieving any practical results because the 
FCC did not have an adequately trained staff for processing the filings under 
said rules, and therefore, the filings would be placed on the shelf and not uti 
lized ; that the matter of ferreting out violations of law relating to illegal patent 
activities or practices in restraint of trade or attempts to monopolize were the 
primary functions of other Government agencies; and that the FCC had ample 
authority to probe into any specific situation involving patents, but that this 
did not justify the extensive filings on an annual basis required by the proposed 
rules. 

125. Chapter IV.—The oral argument held February 1, 1955, on the comments 
filed respecting the FCC’s proposed report and order released December 8, 1954, 
was highly beneficial; it clearly showed that the workload imposed on the larger 
patentholders even under the modified rules was unduly burdensome and ex- 
pensive. It also showed that small patentholders should not be required to file 
reports. 

126. On March 15, 1955, the patent staff member submitted for Commission 
consideration a memorandum proposing a second proposed report and order in 
docket 10090 for the noticing of further modified rules designed to again greatly 
reduce the workload of the larger patent holders in preparing and filing reports, 
and to relieve the small patent holders of filing reports. The memorandum 
showed that the patent information required by the further modified rules would 
be adequate for all FCC purposes, and pointed out that should further informa- 
tion be needed for considering new or improved technical standards it could be 
obtained at that time. 

127. The staff memorandum of March 15, 1955, recommending the above sec 
ond proposed report and order pointed out that out of the 83 persons who had 
filed comments in the rulemaking proceeding in docket 10090, but 5 took part 
in the oral argument held February 1, 1955, namely, the A.T. & T., the Du Mont 
Laboratories, Collins Radio Co., Aircraft Industries Association, and the Syl 
vania Electric Products, Inc. The memorandum also pointed out that the 
A.T. & T. had established that even the modified rules would require an exces 
sive workload in filing reports, and that such reports would become unduly bur- 
densome and expensive in processing the great number of patents it owned or 
could sublicense for determining those in use, due to the fact that no records 
had been maintained respecting patents used by the Bell System companies. 

128. The other patent holders who took part in the February 1, 1955, oral 
argument adopted A.T. & T.’s contentions respecting the workload involved as to 
reporting upon their respective patents, and advanced the same reasons for the 
workload, i.e., the matter of determining the patents in use. In fact, substan- 
tially all the objections made to the patent rules proposed by the report and 
order of December 8, 1954, centered about the extensive amount of work that 
was necessary for determining unexpired patents in use, i.e., because of the lack 
of records from which such information could be determined. In connection 
with the workload, A.T. & T. also pointed out that under the proposed rules 
requiring application of the patents in use, it would be necessary to study each 
patent in order to determine the specific purpose or purposes for which it was 
being used, and that this would require many patent attorney days. 

129. The March 15, 1955, memorandum above further pointed out, that after 
careful consideration it was believed that the rules proposed December 8, 1954, 
could be further changed to meet the objections of the patent holders, particu- 
larly those raised by A.T. & T., through appropriate changes in the language of 
the rules and explanations of the terms used. The memorandum stated that 
said changes would greatly reduce the workload of the patent holders and yet 
require sufficient information to satisfy FCC purposes. As to the changes in the 
rule, the memorandum stated that sufficient information would be obtained if 
the rules were amended to require the patent holders to report as to each 
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licensee only the equipment licensed and the patents applicable to said equip- 
ment. Also, that the workload would be greatly reduced by calling only for 
ynexpired patents with claims directed to electrical operations, and that the 
patent holder need only state the principal purpose for which the patents were 
ysed. Also, that the workload would be greatly reduced by requiring the patent 
holders to report only the patents used in the services it furnished, or in the 
equipment it manufactured and sold for other services, instead of requiring that 
all patents used by the party reporting or its licensees be reported. 

130. In summary, the March 15, 1955, memorandum pointed out that all 
objections of the patent holders could be removed by adopting the A.T. & T. 
proposal that only patents known or believed to be in use be reported, as well as 
the proposals that the party reporting need only state the principal purpose 
of the patents reported; that the reports list only patents which the party was 
ysing in service be furnished, or was using in equipment he manufactures and 
sells for other services regulated or authorized by the FCC; and that the party 
reporting need only state as to each of his licensees the equipment licensed, and 
to select the patents from those which he lists as being used by himself rendering 
services, or used by him in the manufacture of equipment employed in other 
services. 
wi. It was further recommended by the March 15, 1955, memorandum that 
the proposed rules be changed to the effect that persons who held authorizations 
from the FCC, such as licenses in one or more of the safety and special service 
fields, or held experimental licenses, and had but a few patents, should be 
excused from reporting. This, for the reason that such reports would have no 
particular value to the FCC. This exception excluded amateur licensees or 
more specifically, it excluded all persons coming within the Commission’s juris- 
diction who did not own or control 10 or more unexpired U.S. patents each having 
one or more claims directed to the same or similar signal transmitting or 
receiving operations. 

182. After presentation of the factual matters and recommendations set forth 
in the March 15, 1955, memorandum the FCC adopted the second proposed report 
and order and further modified rules recommended, and released the same on 
March 31, 1955 (see 20 F.R. 3879). Again, no action was taken on the comments 
filed in the rulemaking proceeding in docket 11228 because it was believed that 
the patent information required in docket 10090 removed the need of the proposed 
rules in docket 11228. 

133. ‘There was one dissenting statement to the FCC adoption of the second 
proposed report and order; it was on the grounds that the Communications Act 
did not provide for the setting up of a reporting system such as believed was 
contemplated by the proposed report and order; that the FCC should proceed 
through its regular authorized processes to obtain such patent information as 
it may need in any particular proceeding, and that it should not burden com- 
panies subject to its regulations, its licensees or itself, with unnecessary dis- 
criminatory reporting systems. 

134. Chapter V.—On August 8, 1955, the patent staff member submitted a 
memorandum on the comments filed to the second proposed report and order and 
modified rules released May 31, 1955, for FCC consideration; it recommended a 
combined report and order for the rulemaking proceedings in dockets 10090 and 
11228. The principal reason for this proposal was that the comments previously 
filed in docket 11228 plainly showed that the patent holders had no substantial 
objection to rules requiring patent information respecting technical standards 
promulgated by the FCC. On the other hand, that the comments in docket 10090 
showed plainly that there was definite merit to the position of the patent holders 
that rules inciuding the communication carrier services would impose an exten- 
sive workload in the matter of furnishing complete information as to patents in 
use for all the equipment employed in such services, and hence, by limiting 
further rules to FCC technical standards objections of the patent holders would 
be removed. 

135. More specifically, the above memorandum pointed out that the persons 
who filed comments to FCC second proposed report and order and modified rules 
in docket 10090 had again centered their objections upon the workload involved 
in reporting the patents in use because records of use were not available and that 
said objections had real merit. Also, except for Sylvania Electric Products Co., 
each of the patent holders who filed comments to the second proposed report 
and order were those that took part in the oral argument before the FCC on Feb- 
ruary 1, 1955, and that there were two new objectors on the same grounds, 
namely, GE and the Globe Wireless. 
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136. Respecting specific objections raised in comments filed to the secong 
proposed report and order, the August 8, 1955, memorandum pointed out that 
the A.T. & T. had again stated that it owned 8,800 patents; that it had no objeg 
tion to the filing of patent agreements called for by the rules, because such jp. 
formation had been furnished the FCC for the past 12 years, pursuant to the 1949 
letter-directives, and that its entire objection went to furnishing data ag to 
patents in use, and the application of such patents to the communications equi 
ment in which the same were employed. Also, that the other patent holders who 
filed comments took substantially the same position. 

137. As heretofore noted, the patent information called for in the rule pro. 
ceeding, docket 11228, went only to the patent interests of the person filing or 
seeking technical standards for a new service or for improving an existing gery. 
ice or persons who took part in proceedings on such standards. Notice of this 
proceeding was first issued December 8, 1955. The Commission took no action 
on the comments filed in this proceeding, either in its report and order released 
December 8, 1955, in the proceeding docket 10090, or in its second proposed re 
port and order released May 31, 1955, in the same docket. Most of the patent 
— who filed comments in docket 11228 had also filed comments in docket 
0090. 

138. In docket 11228, the comments indicated a desire on the part of the 
patent holders for some kind of rules requiring patent information to be filed 
as to standards promulgated by the FCC, ie., standards that specified trans 
mitter or receiver operations likely necessitating patented equipment. In gen- 
eral, the comments were critical as to the language employed in the first rules 
noticed, namely, that they were indefinite as to the patent information wanted, 
None of the comments filed questioned the FCC authority to require all patent 
information which it deemed necessary in connection with its technical standards, 

139. In the light of the continued objections made in the patent rule proceed- 
ing in docket 10090, to the excessive workload that must be sustained by the 
patent holders in order to determine patents in use, principally due to the fact 
that they had no records of such patents, the August 8, 1955, memorandum recom- 
mended that the proceedings in dockets 10090 and 11228 be combined; that the 
rules noticed by the second proposed report and order be amended to exclude 
communication carrier services and limited to operations specified by the FCC 
technical standards for safety and special services, and for broadcast services, 
It pointed out that in the light of the comments made in the rule proceeding, 
docket 11228, that such rules were free of all objections on the part of patent 
holders; also that the filings under such rules would be so greatly reduced 
that there could be no further objection on the part of the adequacy of the FCC 
patent staff for processing the same. It was also pointed out in the August 8, 
1955, memorandum that there should be initial information filed by petitioners 
seeking technical standards for new or improved services, i.e., information as 
to their patent-interests related to operations called for in the technical stand- 
ards proposed. Based upon the foregoing considerations, the August 8, 1956, 

memorandum proposed separate sets of rules for dockets 10090 and 11228. 

140. In docket 10090, the rules called for each patent holder within the FCO 
jurisdiction to file annually a report listing the patents it owned or had the 
right to sublicense which it employed in the transmitters and receivers it manu- 
factured and sold for operations called for by FCC technical standards in radio 
services, including broadcasting, and copies of its patent agreements involving 
the patents in use, as well as complete licensing information respecting the 
same patents. In docket 11228, the rules required each person filing a peti- 
tion for the adoption of new or modified FCC technical standards to list as a 
part of such filings the unexpired U.S. patents it owned or had the right to sub 
license, which it believed necessary for the operations called for by the new 
or modified standards, and in case a rule proceeding was ordered that said per- 
son furnish powers of attorney whereby a designated member of the FCC staff 
could inspect its pending applications in the U.S. Patent Office which it owned 
or had the right to sublicense on inventions pertaining to the transmitter or 
receiver operations necessary for the new or modified standards proposed. 

141. The combined report and order recommended by the August 8, 1955, 
memorandum detailed the above reasons why the two sets of modified rules were 
submitted in dockets 10090 and 11228, and why the rules were free of objections 
from the patent holders. These proposals were presented to the FCC on Novem 
ber 30, 1950, after which it voted to terminate each of the patent rule-making 
proceedings, and instructed the staff to prepare a report and order for that pur 
pose. On February 29, 1956, the FCC considered such a report and order, but 
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the matter of adoption was put over to allow further study by the General Coun- 
gel of said report and order. 

142. On July 4, 1956, a memorandum of the patent staff member, dated June 
95, 1956, was sent forward for FCC consideration; it sought reconsideration of 
the FCC’s action of November 30, 1950, terminating the patent rule-making pro- 
ceedings in dockets 10090 and 11228. This memorandum proposed a combined 
report adopting a single set of rules in docket 10090 and termination of proceed- 
ings in docket 11228. The single set of rules were substantially the same as 
proposed in Docket 10090 and rejected by the FFC November 30, 1955. The 
reason advanced for FCC reconsideration was that new matters had arisen 
since its November 30, 1955, action which had a direct bearing on the need of 
promulgating the single set of rules proposed for docket 10090. The new mat- 
ters listed were: The 1956 consent decree as to Bell System patents and the 
action taken by the Small Business Administration respecting same; the Gov- 
ernment’s antitrust suit against RCA filed November 19, 1954; and the investiga- 
tions being conducted by the U.S. Senate subcommittee on patents under Senate 
Resolution 92 for improving the antitrust luws as to patents and for improving 
the patent system. 

143. Respecting the consent decree as to Bell System patents, the June 25, 
1956 memorandum pointed out that because of this decree the Bell System 
patent structure or pool had been placed on a public serving basis and for this 
reason there no longer existed a need for patent information respecting the 
communication carrier fields. This statement was based on the fact that the 
Bell System patent structure had represented and continued to represent basic 
patent control in the communication carrier fields, and since the decree placed 
this patent structure under court supervision there could be no further need for 
FCC information regarding the practices and patents in use of the Beli System 
companies insofar as pertained to the communication carrier fields. The mem- 
orandum further pointed out that recent actions taken by the Small Business 
Administration respecting the licensing of Bell System patents under the 1956 
decree, i.e., steps to open up to all manufacturers in the United States Bell 
System patent licenses, in part on a royalty basis, and in part on a nonroyalty 
basis, or one license for both, was a definite indication that the Bell System 
patent structure was on a public interest serving basis. Also, that such would 
exist as is customary with such consent decrees, at least until competition was 
resorted in competitive research and manufacture in the nonwire electric com- 
munication fields covered by the Bell System patents. 

144. The next matter considered by the June 25, 1956, memorandum was the 
delay in detecting patent misuses which interfere with FCC functions under the 
Communications Act. It was pointed out that FCC revealed patent misuses on 
the part of RCA respecting FM and TV broadcast services which began prior 
to 1942; and that no means for stopping these misuses were presently in sight. 
Moreover, that the patent misuses upon which the consent decree as to Bell 
System patents is based were revealed by the FCC to Congress in 1939, and that 
the decree for eliminating the same did not come until 1956. Finally, that the 
job to detect patent uses being practiced which interfere with FCC duties or 
functions is the job of the FCC, because it is the only agency in a position to 
ascertain if such misuses are being practiced, and whether they interfere with 
its regulatory functions. In the light of these facts, the memorandum stressed 
the need of patent information such as called for by the proposed single set of 
rules in docket 10090, i.e., information limited to the operations required by 
FCC technical standards for radio services including broadcasting, and that 
since the 1954 Bell System consent decree these were the only fields requiring 
the information called for in the proposed single set of rules. 

145. The next new matter urged by the June 25, 1956 memorandum for 
promulgation of the single set of rules in docket 10090 was the investigation 
being conducted by the Senate subcommittee under Senate Resolution 92 for 
improving the antitrust laws as to patents. In brief, the memorandum pointed 
out that the subcommittee had included for staff investigation the 1956 consent 
decree as to the Bell System patents, and the 1954 antitrust complaint filed by 
the Government against RCA; that these investigations would definitely show 
excessive delay between detection and elimination respecting the patent mis- 
uses in each case, and that the fault of this long delay in either case was a mixed 
question, but that the FCC had primary responsibility for detecting such 
misuses. 
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146. On August 15, 1956, there was sent forward for FCC consideration 
supplemental memorandum prepared by the patent staff member to be eo. 
sidered with the June 25, 1956 memorandum. This supplement further sup. 
ported the adoption of a combined report and order for terminating the pr. 
ceeding in docket 11228, and adopting a single set of rules for docket 10099 
limited to the FCC’s technical standards; it summarized the intended specific 
uses of the patent information required under the proposed set of rules ag 
follows: 

(a) To determine for the industry and the FCC the inventions being 
used for UHF transmitters and receivers in the TV broadcast field; 

(b) To determine the patent situation respecting any proposals for re. 
vising or improving the Commission’s technical standards for radio sery. 
ices including broadcasting, and particularly as to revised or improved tech. 
nical standards for TV broadcast services, which may result from the 
Commission’s research and development program respecting UHF Ty 
broadcast service ; 

(c) To determine the extent RCA is continuing to employ FCC techni. 
cal standards for patent misuse practices in the TV broadcast field; and 
to determine whether RCA or any other patent holder within the rules 
proposed, is employing the FCC technical standards for radio services 
including broadcasting for new or other patent misuses than now being 
practiced by RCA. 

147. The principal purpose of the August 15, 1956, supplemental memorandum 
was to make crystal clear the need of the proposed single set of rules in docket 
10090 ; the fact that there were no objections to such rules on the part of patent 
holders involved, or on the part of FCC patent staff respecting the workload 
which would result therefrom, and the fact that the patent information sought 
on an annual basis constituted an inseparable part of the research development 
program as to UHF broadcast service announced by the FCC report and notice 
of June 24, 1956, docket 11532, i.e., calling upon the industry to engage in a 
research program on technical developments in TV broadcasting which would 
bring UHF and VHF broadcast stations closer together in the ability to serve 
the same area. 

148. For the convenience of the FCC, the August 15, 1956, memorandum 
presented the above factual matters in question and answer form as follows: 

Question 1. Is there a valid objection to FCC legal authority to require the 
patent information annually called for by the proposed rules? 

Answer. No—and this is admitted in the comments filed in both patent rule 
making proceedings, dockets 10090 and 11228. 

Question 2. Is there objection on the part of the patent holders to furnish 
the information called for by the proposed rules? 

Answer. No. In fact, the comments in docket 11228 invite the promulgation 
of the rules proposed. 

Question 2a. Is it practical to await the need of determining a patent situa- 
tion before FCC action is taken to acquire from the patent holders the neces 
sary information for determining said situation? 

Answer. No—because of patent overlap and the fact that patents expire in 
17 years, the patent situation respecting particular transmitters or receivers 
changes from time to time, and thus the only practical way is to have annual 
reports from the patent holders such as required under the proposed rules 
which afford a continuous study of the patent situation as to a particular serv- 
ice field. Also, if information is not sought until needed, the time to get the 
information and to analyze the same precludes the use thereof for the purpose 
intended. 

Question 3. Is it correct to say that the promulgation of the rules may in turn 
require the Commission to prosecute the violation of antitrust laws? 

Answer. No—because if such violations are found they should be referred 
to the Department of Justice for prosecution. 

Question 4. Would furnishing the patent information required annually by 
the proposed rules be an expensive workload to the patent holders involved? 

Answer. No. The information required to be furnished annually by the rules 
constitutes less than that which has been furnished by RCA and the Bell System 
companies semiannually since 1942, except as to patents in use which in tum 
is nothing more than the information needed by the patent holders to mark the 
equipment they manufacture and sell under R.S. 4900, i.e., the numbers of the 
patents and the parts or units in which used. 

Question 5. Is a patent misuse essentially a violation of the antitrust laws? 
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Answer. No—because the degree of lessening competition or restraint of trade 
of a patent misuse may not be sufficient to constitute a violation of one or more 
of the antitrust laws. 

Question 6. Are all patent misuses contrary to public interest and unlawful? 

Answer. Yes—under the doctrine of patent misuse as developed by U.S. Su- 
reme Court decisions beginning in 1942, all patent misuses are contrary to 
public interest and unlawful, even if they do not constitute a violation of one 
or more antitrust laws. 

Question 7. Is it an FCC regulatory duty or function to stop patent misuses if 
practiced by a licensee or applicant in connection with technical standards for 
radio services including broadcasting? 

Answer. Yes—and definitely so under the U.S. Supreme Court decision in the 
so-called chain rules case (341 U.S. 214). 

Question 8. How would the FCC proceed to stop a patent misuse practiced Dy 
a station licensee or applicant and based on its technical standards for one or 
more services? 

Answer. By exercising its regulatory duty to challenge the qualifications of 
the licensee or applicant to serve public interest under the authority of the U.S. 
Supreme Court decision, supra. 

Question 9. Is it necessary to know the patents in use for determining whether 
patent misuses are being practiced in connection with the FCC technical stand- 
ards for a pirticular service? 

Answer. Yes, in fact it is as necessary to know the patents in use as it is 
to have knowledge of related patent agreements, including licensing agreements. 
Only the patent holders who manufacture and sell transmitters or receivers 
required under the FCC standards can supply such information, and only the 
FCC is in a position to obtain and properly utilize the same. 

Question 10. Is it correct to say that the FCC patent work would not be 
crippled by nonadoption of the proposed rules and regulations? 

Answer. No—the Commission’s patent work would not only be crippled, but 
rendered ineffective, because without knowledge of the patents in use no final 
determinations can be made as to the patent situation in any particular instance 
respecting the transmitters or receivers required by operations called for by 
FCC technical standards for any particular radio service including broadcasting. 

Question 11. Is the 1956 consent decree respecting Bell System patents based 
on patent misuses of the Bell System companies? 

Answer. Yes—the consent decree is based on both the violation of the anti- 
trust laws and patent misuses. The patent misuses were revealed by the FCC’s 
1939 report to Congress on its investigation of the television industry. 

Question 12. What were the major Bell System patent misuses? 

Answer. Major Bell System patent misuses were (1) monopolization of the 
manufacture and sale of equipment for the Bell System telephone operating com- 
panies; (2) elimination of the establishment of competitive prices for such 
equipment; and (3) suppression of improvements and developments in the art 
of telephony. 

Question 13. Do the penalties as to patents set forth in the 1956 Bell System 
consent decree follow the usual court penalties for patent misuses? 

Answer. Yes—about 8,600 Bell System patents are made subject to, compul- 
sory licensing without royalties and the remainder subject to compulsory licens- 
ing at reasonable royalties. These are penalties administered by the courts 
where patent misuses constituting antitrust violations are found. Such penalties 
are held in effect until competition destroyed by the patent misuses is restored. 

Question 14. Does the 1956 consent decree as to Bell System patents aggravate 
the situation as to RCA patent misuses which employ FCC TV broadcast techni- 
cal standards as a means for supporting said misuses? 

Answer. Yes—because RCA is utilizing Bell System patents which are now 
free of royalty under the Bell System consent decree for perpetuating its patent 
structure at least until 1960 for supporting said patent misuses. 

Question 15. What are the major RCA patent misuses practiced in connection 
with the FCC technical standards for TV broadcast services? 

Answer. The RCA major patent misuses are: (1) Control of industry recom- 
mendations respecting technical standards for TV broadcast stations; (2) con- 
trol of TV receivers manufactured and sold to the public; and (3) causing 
others to abandon fundamental research in the TV broadcast field to RCA. 

Question 16. Did the FCC reveal the RCA patent misuses being practiced in 
connection with its technical standards for TV broadcast stations? 
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Answer. Yes—the misuses were revealed by the TV patent investigation cop. 
ducted by FCC in connection with the rulemaking proceedings on the CBS fielg 
sequential color system docket 8736, et al. 

Question 17. Could the FCC expedite the matter of stopping RCA’s patent mig. 
uses employing Bell System patents under nonroyalty court order in connection 
with its technical standards for TV broadcast stations? 

Answer. Yes—the Commission could initiate proceedings now to disqualify 
RCA-NBC as licensees or applicants of TV broadcast stations, unless the patent 
misuses are discontinued. 

Question 18. Could the 1956 consent decree respecting Bell System patents sub. 
ject to compulsory licensing without royalties be employed by FCC for restoring 
competition in patent licensing respecting transmitters or receivers for TY 
broadcast stations (UHF or VHF) according to its technical standards? 

Answer. Yes—by adopting the proposed single set of rules for dockets 1009 
and 11228, the Commission could determine the inventions now being used for 
transmitters or receivers in the TV broadcast field and then propose to the Bel] 
Laboratories the problem of research and development for raising the service 
level of UHF TV broadcast stations and making available to manufacturers its 
8,600 nonroyalty patents, and its other patents, including those it may obtain on 
the UHF station developments, at reasonable royalties. This would place the 
Bell System companies in a position to compete with RCA in the field of licens- 
ing others to manufacture and sell TV broadcast transmitters or receivers. 

149. On November 2, 1956, there was forwarded for FCC consideration a see- 
ond supplemental memorandum prepared by the patent staff member to be con- 
sidered with June 25, 1956, memorandum respecting the adoption of a single 
set of patent rules in docket 10090 and terminating patent rule proceedings 
in docket 11228. The primary purpose of this second supplement was the same as 
the first, namely, to assure that all matters concerning promulgation of the 
rules proposed were fully explained, and also to assure that there would be a 
complete understanding of the purposes and benefits of said rules. The discus- 
sions in the second supplemental memorandum were placed under the following 
headings: 

(a) What is the proposal? 

(b) How does the proposal differ from that considered November 30, 1955, 
when the FCC voted to terminate both patent rule proceedings? 

(c) Are there objections to the promulgation of the single set of rules pro- 
posed for docket 10090? 

(d@) How are the rules proposed related to the FCC’s research program for 
UHF broadcast service? 

150. In connection with the last question above the supplemental memoran- 
dum pointed out that the first reports filed by the patent holders under the 
proposed rules for docket 10090 would show the inventions in use in the trans- 
mitters and receivers currently being used for UHF and VHF broadcast services 
pursuant to the FCC technical standards; that said information would consti- 
tue the invention bases of television broadcasting; and that these inventions 
would be fully described by a few hundred patents out of the many thousands 
of unexpired patents on the same subject. It was also pointed out that due 
to the TV broadcast transmitter and receiver investment changes for improv- 
ing technical operation must be based on the operations called for by the FCC 
current technical standards. Moreover, this being the case, the need for dis- 
closing to all persons the invention bases of television broadcast transmitters and 
receivers was paramount if competitive research for improving UHF operations 
was to be had. 

151. The second supplemental memorandum above further pointed out that 
the 1956 consent decree as to Bell System patents made available royalty-free 
licenses under 8,600 Bell System patents, some of which were a part of the 
invention bases of the present TV broadcast transmitters and receivers; that 
the promulgation of the single set of rules proposed for docket 10090 would re 
veal these Bell System patents in use for TV broadcasting; that these 8,600 
royalty-free patents also included the basic patents on the transitor which is 
usurping the uses of the electron tube in equipment for radio-TV broadcasting; 
that but few of the inventions being used for UHF and VHF transmitters and re 
ceivers for TV broadcasting were known to any one manufacturer; and finally, 
that with the promulgation of rules proposed knowledge of the inventive bases 
of TV transmitters and receivers would supply an incentive for competitive re 
search and manufacture in these fields, if the patents in use were made available 
to the public in general, which the proposed rules did. 
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152. The second supplemental memorandum further pointed out that the in- 
formation obtained through the proposed patent rules would enable the FCC to 
check its standards to ascertain, if any of the technical operations specified 
could be revised to avoid patent claims. In other words, to change, if possible, 
operations specified in the technical standards which tied transmitters or re- 
ceivers down to one or more patented systems controlled by the one company, 
which situation existed as to the RCA respecting both black and white and color- 
transmissions of TV broadcast stations for either UHF or VHF stations. Also, 
that if the standards were made free of such patent control there would be com- 
petitive research for improving the transmitter and receiver operations which 
did not currently exist because adequate returns could not be obtained on in- 
yentions other than those that fit RCA’s patent licensing structure, 

153. After presentation of the above matters incorporated in the memorandum 
of June 25, 1956, and supplements thereto, the FCC rejected the proopsed com- 
bined report and order adopting a single set of rules in docket 10090 limited to 
patent information respecting transmitters and receivers employed for radio 
services including broadcasting, and terminating proceedings in 11228; instead, 
it again voted to terminate the rulemaking proceedings in both dockets. On 
April 29, 1957, the FCC released a report and order terminating the proceedings. 
There were two dissenting statements to this FCC report and order. 

iot. One of the dissenting statements above treats the entire picture as to 
the combined report and single set of rules in docket 10090 presented to the 
FCU aud rejected. The FCC report and order makes no mention of the specific 
proposal voted upon and rejected; instead it refers to the proposed rules and 
reports and orders issued December 8, 1954, and May 26, 1955, in docket 10090; 
the extensive patent data these earlier proposals required; the concern of the 
patent holders who must file under these earlier proposed rules; the great 
burden that would be placed upon the patent holders filing under such rules; 
that the rules calling for such extensive filings would be contrary to sound 
administrative practice; and that the FCC did not have an adequate staff to 
process the filings. 

155. In contrast to the above, the dissenting statement which treated the 
entire situation points out that the proposal before the FCC which its report 
and order released April 29, 1957, rejected, was a combined report and order 
which terminated the patent rule proceeding in docket 11228 and adopted a 
set of rules in docket 10090 requiring each of the patent holders concerned to 
file annually with the FCC a report listing the patents the person reporting 
employed in transmitters or receivers manufactured and sold for operations 
specified in the FCC technical standards for safety and special services and 
broadcast services, plus copies of his agreements respecting the puteiuts he 
listed, and complete licensing information respecting the same patents. 

156. The dissenting statement above further points out that all patent holders 
who are licensees of the FCC, as well as those rendering communication carrier 
services, should, on an annual basis furnish the FCC with all the patent infor- 
mation it needs respecting the technical standards it has promulgated or will 
promulgate for either safety or special services, or for broadcast services; and 
that it was understood the comments filed in docket 11228 invited rules for 
serving such a purpose. Also, that the primary purpose of the set of rules re- 
jected was to obtain the necessary information for ascertaining whether the 
FCC’s existing technical standards, particularly for TV broadcasting, can be 
modified so that the operations specified therein are not tied down to one or 
more patents owned or controlled by one person; and that unless the FCC stand- 
ards are so dealt with, competitive research for improving the operations re- 
quired by such standards is stymied, and the FCC's function to generally en- 
courage the larger and more effective use of radio in the public interest is 
defeated. 

157. The dissenting statement further points out that there exists a dire need 
for competitive research for improving the technical operations required by 
FCO technical standards for TV broadcast stations to the end that UHF and 
VHF stations can operate on a more equal basis for serving the same area, i.e., 
on &@ more equal basis than now exists; that the patents listed by the patent 
holders under the rules rejected should be open for public inspection but not the 
patent agreements or licensing information; that the initial notice in docket 
10090 stated this intention of the FCC (16 F.R. 12488) ; that these patent number 
lists would pool knowledge of the inventions being used in transmitters and 
receivers for the technical operations required by FCC standards, and that 


32080—59—pt. 7——-18 





2692 REGULATORY COMMISSIONS AND AGENCIES 


inspection by all interested persons of the patent lists is consistent with making 
possible and encouraging free enterprise in the matter of research for improving 
the operations specified by the FCC technical standards for the various services 
for which it promulgates such standards. 

158. The dissenting statement further states that because of the patent over- 
lap as to operations required by FCC technical standards for the different serv- 
ices involved, plus the fact that patents last 17 years, it was believed that the 
patent information which would be furnished under the rules rejected would 
be ample to avoid tying down the operations of technical standards for new 
services, or for improved existing services, to patents owned or controlled by 
one person; and finally, in case additional patent information is needed it could 
be obtained at the time standards for new or improved services were considered 
by the FCC. 

159. The dissenting statement further states that the promulgation of the rules 
rejected was nothing more than the FCC exercising its authority to obtain the 
necessary information for carrying out its functions under sections 303(e) and 
303(g) of the Communications Act of 1934, as amended; that such information 
is necessary for the FCC to ascertain whether or not there exists patent prac- 
tices which interfere with the performance of FCC duties or functions pursuant 
to sections 303(e) or 303(g); that the report and order of the majority in 
terminating the rulemaking proceedings seeks to escape the need of the proposed 
single set of rules by saying the matter is one for the Department of Justice 
which is tantamount to saying the Department of Justice is responsible for the 
administration of sections 303(e) and 303(g) of the Communications Act. 

160. The dissenting statement further states that small patent holders need 
not file reports under the rules rejected; that the lists of patent numbers to be 
furnished by those reporting respecting the transmitters and receivers manu- 
factured and sold by them for the operations specified by the FCC technical 
standards, constitute nothing more than the numbers which would be used for 
the marking of patented equipment manufactured and sold according to section 
4900 of the revised statutes; that the remaining part of the information called 
for by the rules respecting patent agreements and licenses has been furnished 
the FCC by several of the larger patent holders since 1942 as to all their respec- 
tive patents on a semiannual reporting basis; and finally, that the filings under 
the proposed rules would not increase the work of the FCC to an extent that its 
present staff would be inadequate. 


Part 6 (p. 2589) 


Court actions respecting Bell System and the ROA patent misuses; and specific 
RCA patent misuse injury to public interest and patent holders 


161. Chapter [.—The details of the Bell System patent monopolies and prac- 
tices revealed by the FCC’s investigation of the telephone industry pursuant to 
Public Resolution 8, 74th Congress, and upon which the Government’s 1949 
antitrust complaint against the A.T. & T. and W. E. Co., Ine., was mostly predi- 
cated, are set forth in chapter I of part 1 herein. Chapter I of part 3 herein 
discloses the early moves of Congress to curb patent control of the Bell 
System companies through provisions in the Communications Act of 1934. The 
same chapter of part 3 includes the FCC directive letters initiated in 1942, re 
quiring semiannual patent reports from the Bell System patent holding com- 
panies. The specific Bell System patent structure, the policies and practices 
of the Bell System patent holding companies as of March 10, 1950, are summarized 
in chapter 5 of part 5 herein. 

162. The patent misuse practices of the Bell System companies charged in 
the Government’s 1949 antitrust complaint, and as revealed by FCC 1939 report 
to Congress on its investigation of the telephone industry, as well as the pur- 
poses and benefits of the 1956 consent decree against the Bell System patent 
holding companies, are dealt with in this chapter of part 6. The Government’s 
antitrust complaint from which the 1954 consent decree resulted, was filed 
March 10, 1949, against the A.T. & T. and W. E. Co., Ine. (Civil Action No. 
17, 49 U.S. District Court for New Jersey). 

163. In summary, the patent practices and patent structure of the Bell System 
companies as revealed by the FCC’s investigation of the telephone industry 
filed with Congress (H. Doc. 340, 76th Cong., Ist sess. (1939) ), showed that the 
1932 cross-licensing agreements between the telephone group and the radio group 
did not represent a free exchange of licenses between the companies concerned 
in that from a patent viewpoint the chosen fields of the telephone group and the 
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chosen fields of the radio group were kept intact, i.e., under the agreements 
the A.T. & T. retained its exclusive rights under Bell System patents in two-way 
telephone service to the public (wire and radio), while the GE, the RCA, and 
the other companies of the radio group retained similar privileges in their 
respective fields. More specifically, the licenses conveyed to the parties under 
the early agreements were exclusive; under the 1932 consent agreements re- 
sulting from the Government’s antitrust complaint filed in 1930, the license 
exchanged were nonexclusive; however, for the reasons just stated, these non- 
exclusive licenses did not affect the purposes of the complaint because it left 
the parties intact insofar as their divided patent fields were concerned; and 
at the same time immeasurably increased the patent strength of each group. 

164. The FCC report to Congress showed that the Bell System companies 
continuously held a large number of unused patents which constituted a form 
of patent suppression ; that such nonused patents had resulted from practices to 
maintain a complete occupation of the telephone field both as to services and 
as to the manufacture and sale of equipment therefor; that the Bell System 
patent structure and related practices of the Bell companies placed in W. E. Co., 
Ine., the right to manufacture and sell all equipment for substantially 90 
percent of the telephone business in the United States, which appeared repugnant 
to the antitrust laws; that this equipment manufacture and sale monopoly 
eliminated any possibility of the Bell telephone operating companies obtaining 
equipment which was covered by Bell System patents on a comeptitive bidding 
basis, and thus impossible for the FCC to secure significant comparative prices 
upon equipment included in the rate base underlying 90 percent of the telephone 
business in the United States. 

165. In its recommendation to Congress respecting Bell System patents, the 
FCC proposed legislation which it believed would go to disburse patent control 
on the part of the Bell System patent holding companies respecting equipment 
for carrier communication services ; the proposal was compulsory patent licens- 
ing whereby in the event of refusal of any of the Bell System patent holding 
companies to issue licenses under reasonable terms, under any patents obtained 
in connection with carrier communication services; the FCC could require the 
issuance of such a license, if not found to be detrimental to the communication 
service rendered, or detrimental to technical progress. 

166. In February 1949, the Bell System patent holding companies published 
a new patent licensing policy; it stated that under this new policy the companies 
would make available upon reasonable terms to all who desired them non- 
exclusive licenses under its patents for any use. This was published in the 
United States Patent Office Gazette and thereafter number lists of Bell System 
patents were furnished for a Patent Office card index file which was available to 
the public; there were 9,000 or more unexpired U.S. patents listed. 

167. Through correspondence with the A.T & T., the FCC learned that the 
1949 licensing policy would not femove earlier licensing limitations as to use, 
manufacture or sale under the Bell System patents, unless licensees would pay 
additional royalties. Also, that the agreements dividing control of Bell System 
patents between W. E. Co., Inc., and A.T. & T. would remain the same. It was 
also ascertained that under the new policy no sublicensing rights under Bell 
System patents would be granted; and secondly, that licenses for the manufac- 
ture and sale of communications equipment to any telephone company including 
Bell companies were available on reasonable terms. 

168. The Government’s 1949 antitrust complaint against A.T. & T. and W. E. 
OCo., Inc. charged patent misuse practices. In each case, the force and/or effect 
of the Bell System patent structure or pool used for establishing a monopoly 
which in turn constituted a misuse of patents. The Government charged that 
the defendants had agreed to protect the Bell System plant investment and its 
position in the field of wire communications from competition offered by al- 
ternative methods of communication by (@) maintaining an aggressive program 
of technical development and patent control in all branches of the communica- 
tions field, including media not relating to wire telephony; and (0b) by refusing 
to authorize the manufacture and sale outside the Bell System, of telephone 
apparatus and the equipment under patents controlled by them, and refusing to 
allow persons outside the Bell System to use alternative patents and methods 
of operation they owned or controlled but not being used by the Bell System 
operating companies; and (c) by refusing to make available to the telegraph 
industry the basic patents on the vacuum type which were essential to enable 
telegraphy to compete with telephony. 
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169. The Government’s antitrust complaint also charged that the defendants 
agreed to exercise the power inherent in their unified control of research and 
development, the manufacture and the operations of telephones, telephone appa- 
ratus, and equipment, so as to produce monopoly profits by suppressing improve- 
ments and development in the art of telephony, and improved types of tele 
phones, telephone apparatus and equipment. 

170. The Government’s antitrust complaint also alleged that the defendants 
agreed to discriminate in price between different purchases and substantially 
lessen competition in the manufacture and sale of telephones, telephone appara- 
tus, and equipment, by allowing W. E. Co., Inc., to manufacture for sale outside 
the Bell System without charge under A.T. & T. controlled patents, and refusing 
such terms to independent manufacturers and distributors of telephone, tele 
phone apparatus, and equipment. 

171. The Bell System consent decree was issued January 24, 1956. It divides 
the Bell System patents into two groups: (a@) Patents under which royalty-free 
licenses may be obtained; and (06) other existing and future patents which are 
subject to compulsory licensing at reasonable royalties. The patents under 
which royalty-free licenses can be obtained are estimated at 8,600; these are the 
patents within the 1932 cross-licensing agreement B-—2 between A.T. & T., W. E. 
Co., Inc., and GE, and supplementary and extension agreements thereof which 
included RCA and Westinghouse. The B—2 agreement was pursuant to the 1932 
consent decree resulting from the Government’s antitrust suit field in 1980 
against the telephone group and the radio group; it expired December 31, 1954. 

172. The 1954 consent decree specifically excludes from royalty-free licenses, 
the patents of the Teletypesetter Corp. which is owned by the Bell companies, 
The royalty-free licenses otherwise covered all unexpired Bell System patents 
within the expired B—2 agreement above. Persons who use any one or more of 
the royalty-free patents without a license can be prosecuted for infringement 
under the decree. Early licensees under the royalty-free patents may procure 
new licenses. 

173. Bell System patents under the 1954 consent decree, subject to compulsory 
licenses at reasonable royalties can be obtained for all purposes and for any 
period of time. This group includes existing and future Bell System patents 
not within those defined above under which royalty-free licenses can be obtained, 
Under the decree the Bell System companies must now have court approval 
for the outright purchase of patents. The decree sets forth a number of pro- 
visions respecting conditions under which compulsory licenses or royalty-free 
licenses can be obtained and how they are retained. There are also a number 
of provisions as to how court determinations may be had when the parties 
cannot agree. 

174. The placing of the Bell System existing and future patents under com- 
pulsory licensing is the equivalent of the remedial compulsory patent licensing 
legislation proposed by the FCC in its report fo Congress on its 1935-39 investi- 
gation of the telephone industry, pursuant to Resolution 8, 74th Congress, except 
that with the legislation recommended the matter of supervision of the issuance 
of such licenses was placed in the FCC. The decree shears the Bell System 
companies of any discretion in the patent licenses issued, the matter of the out- 
right purchase of patents, the final determination of the royalties to be paid 
under licenses issued, and a host of other supervisory functions; these constitute 
the further regulatory measures over those asked for by the FCC for the restora- 
tion of competition. In other words, the compulsory and royalty-free licenses 
are remedies for restoring effective competition where antitrust violation con- 
stituting patent misuses are found. In this situation the penalties and court 
supervision are to restore competitive research and manufacture in the fields 
covered by Bell System patents. 

175. In granting patent licenses pursuant to the 1954 consent decree, the Bell 
companies are required to furnish at reasonable charges the technical know-how 
to U.S. responsible licensees not controlled by foreign interests for the most 
efficient use of the devices covered by the patents licensed. There are restric- 
tions on the use of the know-how furnished. Licensees of future Bell System 
patents may surrender their rights to any specific patents or renegotiate the 
royalty rates of new licenses with the right to petition for court determination 
if agreement cannot be reached. The parties receiving royalty-free licenses may 
upon request have immunity under Bell System foreign patents. The Bell System 
companies are required to furnish a list, upon request of any person, of all their 
unexpired U.S. patents as of January 1 of the year requested. The A.T. & T 
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cannot charge W. E. Co., Inc., patent royalties on sales to Bell telephone operat- 
The Bell companies are prohibited from acquiring other than 


ing companies. 
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nonexclusive patent licenses; they are also prohibited from buying patents out- 


right without court approval. 


Also, the Bell companies are restrained from 


issuing exclusive patent licenses and granting one party the right to sue for 


patent infringement of the patents of another party. 


In addition, 


the Bell 


companies concerned are prohibited from enforcing restrictions or conditions 
in any patent license which limit sales to designated customers or which limit 
thep rice at which licensed equipment may be sold. 
cannot dispose of the patent rights which would deprive them of issuing the 
licenses provided by the decree unless with court approval; nor can they grant or 
receive the right to grant sublicenses, except to associate companies. 
foregoing restrictions and prohibitions are beyond the authority asked for by 
the FCC in its report to Congress in the telephone investigation. 

176. Chapter IJ.—RCA patent misuse injury to public interest from 1941 to 
date (August 1, 1957) stemmed from FCC technical standards for the FM and TV 


broadcast services. 


Moreover, the companies 


All of the 


The same misuses caused injury to other patent holders. 


177. Specific public interest injuries caused by RCA’s patent misuses in the 
FM and TV broadcast fields through the instrumentality of the FCC’s standards 
for said services follow : 

(a) A sick FM industry ; 
(b) The banishment of sale to the public of relatively inexpensive com- 


patible TV color broadcast receivers (1950-53) ; 


(c) Requiring the public to await TV color broadcast service until RCA 
had developed a usable system over which it had patent control; 

(d) Requiring the public to pay a large amount for TV broadcast color 
receivers compatible with black and white transmissions, and then having 
color receivers which are exceedingly difficult and expensive to service; 

(e) Causing other companies to abandon fundamental research for im- 
proving the operations called for by FCC technical standards for FM and 
TV broadcast stations: and finally, 

(f) Requiring the public to await improvements in the technical operations 
of UHF and VHF TV broadcast stations until RCA has attained patent con- 
trol over inventions for serving such purposes. 

178. On October 26, 1951, a memorandum prepared by the FCC patent staff 
member was sent forward for consideration ; it dealt with the matter of referring 
to the Department of Justice for antitrust action the monopolistic practices and 


TV patent holdings on the part of RCA. 


The memorandum was requested by the 


FCC Chairman; it summarized the practices and patent holdings of RCA as had 
been established through testimony adduced, and records obtained, in connection 
with the 1949-50 proceedings on technical standards for color transmissions, 
The summaries follow : 


docket $736, et al. 
That RCA has acquired through 


(a) 


(c) That as of July 27, 


research, 


through purchase, or 
through agreements, the right to license all basic or necessary patents for 
the manufacture and sale of TV monochrome receivers capable of accepting 
transmissions of TV broadcast stations authorized by the FCC without in- 
fringing patents owned by others under which RCA had no rights; 

(6b) That RCA through research, purchase, and agreements, or through 
agreements whereby it obtains the right to sublicense patents and retain 
royalties, had acquired a patent pool comprising 1,800 patents relating to 
television as to which it could license others to manufacture and sell tele- 
vision broadcast equipment. 


1950, 229 of the 1,800 patents constituting RCA’s 


TV patent pool, were being usesd by RCA or its licensees for the manufacture 
of TV monochrome receivers. 

(dq) That RCA had never granted another in the United States the right 
to sublicense the TV monochrome receiver patents it owned. 

(e) That RCA in its agreements acquiring the right to sublicense TV 
monochrome receiver patents also acquired, over the period of the agreement, 
the same right as to all improvement inventions of the other party on the 


patents 


and 
acquired the right to collect 


patent 


applications covered by said agreement: and it 
licensees for 


royalties from 


its 


the 


also 
use or 


manufacture and sale, of all inventions within the agreement during the 
life of said agreement. 
(f) That the acquisition by RCA of the right to sublicense patents and 


inventions in the TV monochrome receiver field was the equivalent 
purchase of said patents or inventions over the. period of the agreement 


f the 
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for which said sublicensing rights were obtained, and thus RCA was in 
full control of said patents and inventions for said period. 

(g) That evidence of RCA’s monopoly in the business of licensing others 
to manufacture and sell TC monochrome receivers, resided in the fact that 
all manufacturers of such receivers had obtained an RCA package receiver 
license except Zenith who was being sued for infringement by RCA. 

179. The patent holders who received direct injury from RCA’s patent misuses 
against the public interest specified above, as well as from its practices and 
acquisition of patent rights also specified, were Du Mont Laboratories, Philco, 
Major Armstrong, and CBS. RCA’s practices and patent holdings caused indirect 
injury to the Farnsworth Co., GE, Westinghouse, and Hazeltine Research, ie,, 
they were caused to limit their research in the TV-FM broadcast fields because 
there was no possibility of securing a sufficient number of licensees in the same 
fields, whereby they could retrieve moneys spent on research. These results 
as to research constitute a definite patent misuse injury to public interest but 
do not support patent misuse injury to the patent holders. 

180. In brief, regarding the latter group of patent holders above, each of them 
either had agreements under which RCA had the right to sublicense their patents 
and retain royalties, or held nonexclusive licenses for itself and subsidiaries. 
Respecting those under whose patents RCA held but nonexclusive licenses, the 
purpose of these licenses according to the testimony of General Sarnoff in 
docket 8736 et al., was to give RCA engineers and designers freedom to go on in 
the art without being halted or arrested or interfered with by other people’s 
patent rights. The overall result, however, was that the companies concerned 
limited their research in the TV and FM broadcast fields. This was also true of 
the patent holders listed above who received direct patent misuse injury from 
RCA’s monopolistic practices and patent licensing rights, and had conveyed 
nonexclusive licenses under their patents to RCA and its subsidiaries. These 
patent holders were Du Mont Laboratories and Philco. 

181. On November 23, 1951, the FCC Chairman, by direction of the Commis- 
sion, wrote the Attorney General that RCA’s practices and patent holdings in 
the TV broadcast receiver field, appeared to involve possible violations of one or 
more antitrust laws. The letter pointed out that on June 14, 1950, and May 15, 
1951, the FCC had transmitted to the Antitrust Division of the Department of 
Justice, copies of reports prepared by its patent staff member on the factual 
matters developed in connection with the FCC’s TV patent investigation over the 
years 1948-49 in connection with its proceedings on technical standards for color 
transmissions of TV broadcast stations; that these reports covered the patent 
Situation respecting the manufacture and sale of FM and TV broadcast trans 
mitters and receivers; that the reports showed the patents in use in said broad- 
east fields, the practices of the patent holding companies involved, and the 
results of said practices, particularly in the matter of licensing others to manu- 
facture and sell FM and TV broadcast equipment such as utilized for the 
transmission and reception of signals of FM and TV broadcast stations author- 
ized by the FCC. 

182, The above letter to the Attorney General further pointed out that since 
the transmission of the FCC staff reports, it had considered the matters presented 
therein and that it appeared there was possible violation of one or more anti- 
trust laws which was a matter of concern to the Department of Justice, and 
that under FCC policy these violations had a definite bearing of the qualiftca- 
tion of licensees or applicants of broadcast stations or for other authorizations of 
the FCC. 

183. The above letter to the Attorney General also stated that from FCO 
considerations the patent situation as developed in the staff reports presented far- 
reaching problems which were within the jurisdiction of the Antitrust Division 
of the Department of Justice and also within the regulatory functions of the 
FCC; that these problems were so interrelated and of such importance that 
exploratory conferences should be had between representatives of the Antitrust 
Division of the Department of Justice and representatives of the FCC, with the 
view that matters presented could be thoroughly considered for determining 
what action or actions were warranted. 

184. Pursuant to the above proposal respecting conferences between FCC and 
+a ais ment of Justice representatives such conferences were held on January 
24, 1952. Early in February, the Department of Justice launched a grand jury 
investigation in the United States District Court for the Southern District of 
the State of New York in the matter of patent holdings and practices of 20 radio- 
TV manufacturers, namely, Admiral, Aveo, CBS, Du Mont, Emerson, GR, Hazel- 
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tine, Motorola, Philco, RCA, Sylvania, Westinghouse, Zenith, Raytheon, Cape- 
hart-Farnsworth, Federal, Pilot, RTMA, Teletone, and National Union. 

185. The sybpenas issued by the Government to each of the above companies 
required nine kinds of records as follows: (1) Certificate of incorporation; (2) 
bylaws; (3) documents and records in 19 categories; (4) minutes of meetings, 
etc.; (5) record books of production and sales, royalties, etc. (9 categories) ; (6) 
patent licenses; (7) domestic agreements; (8) foreign agreements; and (9) an- 
nual reports to stockholders. 

186. Categories 7 and 8 under (3) of all subpenas issued, except to ROA, 
ealled for records pertaining to RCA patent misuses as follows: 

7. Dominance, control or influence of the RCA over any association, body 
or group of manufacturers of television transmitting or receiving equipment, 
subsequent to January 1, 1939; 

8. Proposals for, and concerted, joint or agreed-upon action between your 
company and: 

(a) Any association, body or group of manufacturers of television 
transmitting or receiving equipment ; 

(b) Any one or more manufacturers of such equipment in support of, 
or in opposition to, standards proposed to the Federal Communications 
Commission for the transmission and reception of television, or to the 
production of any kind of color television equipment, subsequent to 
January 1, 1936. 

187. On September 3, 1952, the court heard motions on the part of RCA to 
quash or modify its particular subpena duces tecum ; the court denied the motion 
on October 24, 1952. In January of 1953, the Department of Justice withdrew 
its grand jury action against the above radio-TV patent holders; it retained 
custody, however, of the duces tecum returns. In November 1954 the Department 
of Justice filed its pending antitrust complaint against RCA, in the U.S. District 
Court for Southern District of New York, Civil No. 97-38. 

188. The Government's 1954 antitrust suit against RCA alleges that RCA: 

(a) Monopolizes the business of patent licensing others to manufacture 
and sell radio-TV equipment and devices; and 

(6) Monopolizes fundamental research in the same field. 

The complaint, in substance, charges that RCA’s monopolies as to research and 
licensing patent rights have the force and/or effect upon the individual inventor 
and public interest as follows: 

(a) That RCA has acquired and maintains a monopoly of radio-television 
research and development, putents, patent rights, and patent licensing. 

(b) That manufacturers of radio and television products have been dis 
couraged from realizing their full research manufacturing and profit poten- 
tialities, and have been forced into dependence upon defendant for patent 
rights and technical know-how. 

(c) That radio-television developments have been barred by RCA from 
successful manufacture and use except in so far as they are originated and 
eontrolled by defendant, and the public has been deprived of the benefit of 
new radio-television developments which might have emerged from those 
competitive research and inventive activities which RCA by its policies and 
practices has discouraged. 

(d) That the manufacture, sale, and distribution of radio and television 
products and devices have been unreasonably restrained. 

189. Both the monopoly charges and effects upon the individual inventor and/or 
public interest alleged in the Government’s complaint against RCA correspond 
to conclusions reached in the staff reports relied upon by FCC in its letter of 
November 23, 1951, referring the RCA monopolistic practices to the Department 
of Justice for antitrust action, except that the FCC staff reports are limited to 
TV and FM broadeast services, while the bill of complaint goes to all radio-TV 
fields. The charges in the Government’s complaint respecting RCA’s acquisition 
of patent-rights (beginning in 1932) through agreements, or by purchase, for 
establishing its TV and FM broadcasting patent licensing structure, also corre- 
spond to the facts set forth in the FCC staff report of November 3, 1950, which 
is based on the testimony and records in the proceeding (1949-50) on color 
standards docket 8736, et al. The same is true of RCA’s practices for main- 
taining its monopoly in the business of licensing others to manufacture and sell 
TV broadcast receivers for stations operating pursuant to FCC technical stand- 
ards and for monopolizing fundamental research in the broadcast fields. 
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190. The misuses revealed by the FCC report of November 3, 1950, docket 8736, 
et al., are in substance alleged in the Government’s complaint as follows: 

(a) That the force and/or effect of RCA’s patent licensing structure 
is sufficient for controlling industry recommendations to the FCC respecting 
technical standards for TV or FM broadcast services; 

(b) That the force and/or effect of RCA’s patent licensing structure is 
sufficient to defeat the use of technical standards promulgated by the FCC 
for TV broadcast stations if operations required by said standards are not 
within said RCA patent licensing structure; 

(c) That the force and/or offect of RCA’s patent licensing structure re 
strains, if not eliminates, competition in the field of patent package licensing 
others to manufacture and sell transmitters or receivers required by the 
FCC technical standards for radio-TV services including broadcasting ; and, 

(d) That the force and/or effect of RCA’s patent licensing structure 
is to stymie fundamental research in the radio-TV service fields, including 
broadcasting. 

191. Situations, happenings, or actions which constitute proofs of the fore 
going misuses follow: 

(As to (a): The technical standards for monochrome transmissions of TV 
broadcast stations adopted by the FCC April 30, 1941, upon the recommendations 
of industry (NTSC), and the substitute standards therefor adopted by FCC in 
1945 upon the recommendations of industry (RTPB) in 1944. Proofs as to 
the force and/or effect of RCA’s patent license structure respecting the tech- 
nical standards recommended by the industry and adopted by FCC in 1941 pres- 
ent in the proceedings of panel 8 of the NTSC, i.e., votes of RCA representatives 
and representatives of RCA licensees on said panel, and statements of its chair- 
man, T. T. Goldsmith of the Du Mont Laboratories, all to the effect of the 
attempt of RCA and its patent licensees to control industry recommendations 
to FCC of technical standards for monochrome transmissions of TV broadcast 
stations. The same proofs are further amplified by Dr. Goldsmith’s testimony 
in FCC, docket 5805 as well as the testimony and arguments of Allen B. Du Mont 
and his counsel in the same proceeding supporting Dr. Goldsmith’s charges. 
The proofs of the force and/or effect of RCA’s patent licensing structure as 
to the substitute technical standards for monochrome transmissions of TV 
broadcast stations recommended by industry in 1944, are present in the pro- 
ceedings of committee 2 and its panel 6 of RTPB of the same year. Here the 
proofs reside entirely in the votes of RCA representatives and representa- 
tives of its patent licensees; they were successful in controlling recommenda- 
tions of industry for limiting the 1941 standards to the one system which was 
most within RCA’s patent structure. The substitute standards completely 
ousted the patent rights in TV transmitters or receivers afforded to Du Mont 
Laboratories, Major Armstrong, and Phileo by the 1941 standards; in 1947 RCA 
amplified its TV patent structure by buying the rights to sublicense the TV 
receiver patents owned by the Farnsworth Co. 

As to (b): RCA and licensees rendering sterile the technical standards 
adopted by the FCC on September 1, 1950 (docket 8736, et al.) for color trans- 
missions of TV broadcast stations according to the field sequential system de 
veloped and patented by CBS. This same misuse can also be defined as con- 
sisting in the staying of color transmissions of TV broadcast stations to any 
substantial degree until a system had been developed as to which RCA owned, 
or had the right to sublicense, the dominant patents. The proofs of this misuse 
reside in the Commission’s report and order of September 1, 1950, for adopting 
the technical standards for color transmissions according to the CBS system; 
its proposal to the TV receiver manufacturing industry that receivers be sold 
to the public with tuning brackets for making the receiver compatible for both 
monochrome or color transmissions; the concerted action of RCA and its patent 
licensees to not follow the FCC proposal as to TV broadcast receivers with 
tuning brackets; the action of RCA and a patent licensee in contesting in the 
courts the Commission’s power to promulgate or enforce the technical standards 
for color transmissions of TV broadcast stations, adopted September 1, 1950; 
and the concerted action of RCA and its patent licensee to render sterile color 
transmissions of TV broadcast stations pursuant to the technical standards 
adopted by FCC on September 1, 1950. 

As to (ec): The inability of other patent holders to successfully establish 
patent package licensing for the manufacture and sale of transmitters or re 
ceivers required by the FCC technical standards for radio-TV services including 
broadcasting—the proofs of this are to be found in the November 8, 1951, and 
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earlier FCC staff patent reports. The proofs consist in the failure of the patent 
holders, Farnsworth Co., Philco, Du Mont Laboratories, Major Armstrong and 
GE, to establish and maintain package licensing in the radio-TV service fields, 
including broadcasting. In each case, except as to GH, the proofs show that a 
few package licenses were issued, but later there was no demand for them. 
In the case of the Farnsworth Co., the package licensing as to TV broadcast 
transmitters and receivers started in 1939, and ended in 1947 when said com- 
pany sold to RCA the unrestricted right to sublicense its TV receiver patents 
and retain royalties. In the case of Du Mont Laboratories, the patent package 
licensing started about 1946, and ended about 1950 when Du Mont Laboratories 
dismissed its antitrust suit against RCA, settled for past infringements, and 
subscribed for RCA package licenses. In the case of Major Armstrong, the 
matter of package licensing began shortly after technical standards for FM 
broadcast stations were promulgated by FCC, and more or less terminated 
in 1948, at which time Armstrong sued RCA for patent infringement and alleged 
antitrust violations similar to those charged in the Government’s pending anti- 
trust suit against RCA respecting its monopoly in licensing of others to man- 
ufacture and sell TV or FM broadcast equipment. In the case of Philco, its 
package licensing began early in 1940's, but never made any headway because 
of lack of demand. In the case of the GE, the affidavit of Dr. Baker filed in 
support of GE’s 1953 civil suit against RCA respecting interpretation of the 
eross-licensing agreements between the radio group and the telephone group as 
to RCA’s sublicensing rights after 1955: in effect, he states that because of 
RCA’s patent structure and practices neither GE nor any other company could 
compete in licensing others to manufacture and sell radio-TV equipment. 

As to (d): Proofs of the stymying of research in the radio-TV service fields, 
including broadcasting, because of RCA’s patent licensing structure and prac- 
tices as to each of the companies named in the preceding paragraph are the 
same as for misuse (c), because each has accepted long ago package licenses 
under RCA’s patent structure for the reasons stated, and for economic reasons 
abandoned fundamental research in the fields specified to RCA. 

192. Chapter III.—The video transmission standards for TV broadcast sta- 
tions promulgated early in 1941, not only provided for operations and equipment 
under the RMA standards, but also offered Philco, Du Mont Laboratories and 
Major Armstrong an opportunity each to build a television patent licensing 
structu'e from which they could retrieve royalties in compensation for their 
research work respecting said standards. This was true as to Du Mont Labora- 
tories because the standards permitted the use of its flexible 500-ke. syne sys- 
tem; it was true as to Philco because the standards permitted the use of Philco’s 
alternate syne pulse system, and it was true as to Armstrong, because the 
standards permitted the use of wide band FM for the transmission of the 
video signals and for transmission of syne pulses, and he held basic patents 
for the use of wide-band frequency modulations. 

193. The revision of the video transmission standards promulgated by the 
FCC in 1941 took place late in 1945. This revision eliminated the use of the 
inventions above of DuMont or Philco, and likewise those of Armstrong, 
through the deletion of the Du Mont and Phileco syne pulses as a standard, and 
through the discarding of the use of FM for video signals, or for syne trans- 
missions signals. 

194. RCA’s patent misuse application as to CBS occurred at the time of con- 
certed action of RCA and its TV receiver licensees for rendering sterile the 
technical standards for color transmissions of TV broadcast stations adopted 
by FCC September 1, 1950, in docket 8736, et al. The standards were rendered 
Sterile through the refusal of RCA and its manufacturing licensees to take part 
in proceedings before the FCC for determining tuning bracket standards for 
receivers sold to the public whereby they would be compatible with black and 
white transmissions under existing FCC technical standards, and with color 
transmissions according to the technical standard requirements the FCC adopted 
for the CBS system on September 1, 1950. 

195. Respecting CBS, it had obtained through research with field sequential 
color system, a patent with 46 claims on operations for practicing said system. 
CBS also had, through research and development, obtained 25 or more other 
patents relating to the same system. The testimony of CBS witnesses in the 
technical standard proceedings in docket 8736, et al., definitely showed that it 
was not the intention of CBS to engage in the practice of acquiring the right 
to sublicense patents owned by others on its proposed system, nor to sell the 
right to sublicense its patents to the RCA or any other patent holder. 
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196. Settlement by RCA with Du Mont Laboratories for its patent misuse 
above came in 1950 immediately after the FCC’s proceedings in docket 8736, 
et al., in which was revealed RCA’s practices and patent holdings through 
which the Du Mont Labortories had been subjected to said patent misuse. This 
settlement consisted in Du Mont Laboratories receiving a large sum of money 
from RCA for nonexclusive licenses under its patents which had no significance 
in the TV-FM broadcast fields. 

197. Direct RCA settlement with Major Armstrong for patent misuse was de 
feated by his death. However, his wife obtained settlement in 1954 for over 
$1 million in granting nonexclusive licenses to the RCA under unexpired Arm- 
strong patents. The settlement agreements required Mrs. Armstrong to dismiss 
Major Armstrong’s pending patent infringement complaint against RCA and 
NBC in the U.S. District Court for Delaware filed June 22, 1948 (Civil Action No, 
1189). Paragraphs 10, 12, 13, and 14 of the complaint alleged practices of RCA 
and NBC which were for the purpose and intent to monopolize and to maintain 
RCA’s monopoly in the business of granting licenses under radio patents in 
the United States, and NBC’s dominant position in the busines of broadcasting 
programs to the public in the United States. Before dismissal of the Armstrong 
complaint, it was amended to strike the foregoing paragraphs. 

198. RCA settlement for patent misuse with CBS did not come until 1954 when 
RCA agreed to pay CBS between $1 million and $144 million to be determined by 
an arbitrator for a nonexclusive license under an improvement patent No, 
2,690,518 on shadow mask tricolor tubes and related CBS patents. The licensing 
agreement provides that the report of the arbitrator shall not be admissible 
in evidence in any proceeding involving patent No. 2,690,518. The claims of the 
patent are limited to’ structure features; RCA obtained no sublicense rights 
under the patent. Each of the claims of the patent were involved in a Patent 
Office interference proceeding No. 87,369 declared February 9, 1955, with a 
Du Mont Laboratories pending application. The interference examiner ren- 
dered a decision in facor of the CBS patentees as to all the claims involved. The 
Patent Office records did not show as of June 1957 any CBS license to others 
than RCA under patent No. 2,690,518. 

199. A nonexclusive license under patent 2,690,518 and related CBS patents 
can have but small value. In other words, since the claims go only to structure, 
and RCA did not obtain the right to sublicense others, the payment of $1 million 
to $1% million for the nonexclusive license is excessive. Thus, the conclusion 
that RCA’s payment is in settlement of the patent misuse injury to CBS, growing 
out of RCA and licensees rendering sterile the CBS sequential color system 
adopted by FCC for color transmissions of TV broadcast stations September 1, 
1950. 

200. During the proceedings on the technical standards for black and white 
transmissions for TV broadcast stations, adopted by the FCC April 30, 1941, 
Philco made of record a statement to the effect that in case its synchonizing 
pulse system was permitted, it would dedicate the system patents it obtained 
thereon to the public. (See Apr. 28, 1942, testimony of FCC representative before 
the U.S. Senate committee on patents (77th Cong., 2d sess. in connection with 
S. 2303 for the compulsory licensing of patents for national defense and other 
purposes).) This action on the part of Philco would appear to defeat any pay- 
ment from RCA for patent misuse as to Philco’s TV syne system. 

201. In connection with the technical standards for color transmissions ree- 
ommend by the NTSC in 1953, Philco in its petition for the adoption of NTSC 
standards, pointed out that the component parts of the proposed system were 
jointly and severally the work of itself, GE and Hazeltine, and that one phase of 
operation was primarily based on Bell System expired patent No. 1,769,920. Im- 
mediately upon FCC adoption of the substitute technical standards proposed by 
NTSC for color transmissions, RCA publicly announced that NTSC had no system 
for such transmissions but it had such a system. This fact was known by the 
FCC from the information submissions of RCA respecting its pending patent 
applications in the 1949-50 proceedings on technical standards for color trans- 
missions which resulted in the selection of standards for the CBS color system— 
docket 8736 et al. Since the FCC adoption of the substitute technical standards 
for color transmissions in 19538, RCA has sold substantially all the transmitter 
equipment for such transmissions, and it has sold substantially all color receivers 
to the public which are compatible with existing black and white transmissions 
and color transmissions according to RCA’s patented system. Thus, the pos- 
sibilityeof Philo developing a patent licensing -business upon the basis of the 





20 
duri 
1949 
pool 
fere 
ame 
me 
of N 
FCC 
i. 
thei 

2 
seCO 
men 
and 
prac 


com 


equ 
tak 


KD. 


Was 
in ] 
cas 
pra 
stal 
2 


REGULATORY COMMISSIONS AND AGENCIES 2701 


patents it may derive from its research work in connection with color standards 
is eliminated. 
Part 7 (p. 2614) 


Matters pending (1) FCC regulatory duty respecting RCA patent misuses; 
(2) Investigations of Senate subcommittee on patnets under Resolution 92, 
84 Cong., 2d sess., and (3) Patent situation respecting proposed T'V broad- 
cast subscriber service, docket 11279. 


202. Chapter I.—The FCC investigation of the TV broadcast patent situation 
during the proceedings on technical standards for TV broadcast stations for 
1949-50, docket 8736 et al., definitely established that RCA’s patent licensing 
pool in the TV broadcast field supported patent misuse practices which inter- 
fered with FCC-functions or duties under the Communications Act of 1934, as 
amended. On August 29, 1952, the FCC patent staff member sent forward a 
memorandum for FCC consideration in connection with renewal applications 
of NBC for broadcast station licenses. This memorandum was presented to the 
FCC by the patent staff member, it granted the NBC applications on September 
24, 1952—ttwo Commission members dissenting without stating the grounds of 
their respective dissents. 

203. On or about October 22, 1952, the FCC Patent Committee sent forward a 
second memorandum of the patent staff member for the renewal agenda; this 
memorandum again proposed action for challenging the qualifications of NBC 
and RCA as broadcast licensees on the basis of RCA’s monopolistic patent 
practices which interfered with the FCC’s regulatory duties or functions under 
the Communicnhtions Act, particularly sections 303(e) and 303(g). The pro 
posal was for the FCC to issue a notice under 309(b) of the Communications 
Act as amended specifying the issues for hearing to determine whether RCA’s 
monopolistic patent practices with respect to TV broadcast receivers disqualified 
RCA and NBC, to serve as broadcast licensees in the public interest. 

204. The memorandum of October 22, 1952, above was presented to the FCC 
by the patent staff member on November 13, 1952; it voted to renew the NBC 
broadcast applications. The two Commission members who had previously 
dissented joined in the vote with the majority stating that they did so in order 
to maintain renewal license applications of NBC in status quo, i. e., that since 
the majority had again found these licenses should be renewed, and having 
made their position clear respecting the objections to such renewal, they saw 
no useful purpose to be served by again dissenting. 

205. The August 29, 1952, memorandum presented to FCC by the patent staff 
member comprised 39 pages. It set forth chronologically RCA’s acquisitions of 
patent rights and practices respecting broadcast receivers from 1919 to 1952, 
and over the same period, the acts of Congress, the Federal Trade Commission, 
the Federal Radio Commission, the FCC, and the Department of Justice, to 
combat RCA’s monopolistic practices through patents respecting radiobroadcast 
equipment. The memorandum detailed the facts surrounding each of the actions 
taken by the Congress and the Federal agencies named, over the years 1919— 
{2; it pointed out that the proposed FCC action was based on RCA’s monopoly 
in patent licensing receiver manufacturers to make and sell TV and FM broad- 
cast receivers, and the powers RCA had acquired through such monopoly and 
practices as to receiver licensees respecting research, and respecting technical 
standards adopted by the FCC for TV and FM broadcast stations. 

206. The above memorandum also pointed out that the one phase of the grand 
jary investigation being conducted at that time, insofar as it involved RCA, 
went to the same monopoly and practices and the influence of RCA over its 
licensees, respecting technical standards for TV broadcast stations; that all 
the factual matters involved respecting the challenge of these broadcast licenses 
were developed during the patent investigations as to TV and FM broadcast 
services over the years 1948-50; that while under section 313 of the Communi- 
cations Act the Department of Justice hud the right to seek revocation of NBC 
and RCA licenses authorized by the FCC—history showed no such action would 
likely be taken by the Department; and finally, that public interest precluded 
any action of the FCC other than notice under section 309(b) of the Communi- 
cations Act challenging the qualifications of RCA and NBC as broadcast station 
licensees. 

207. The October 22, 1952, memorandum depicted chronologically in chart form 
all of RCA’s actions and practices with relation to its monopoly in the business 
of licensing others to manufacture and sell TV and FM broadcast receivers, as 
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well as the actions of Congress and the Government agencies and courts, for 
combatting the same. Likewise, the memorandum described the circumstances 
surrounding each of the actions set forth in the chart. 

208. Respecting RCA’s actions the chart above set forth: 

From 1919 to 1923 the Telephone Group (A.T. & T. Co. and WE. Co., Ine) 
and the radio group (GE, Westinghouse, United Fruit Co., Wireless Specialty 
Apparatus Co., International Radio Telegraph Co., and the Radio Engineering 
Co.) entered into cross-licensing agreements covering the patents of 9 companies 
in all wire or radio communication fields including broadcasting; that in 1927 
RCA entered the business of licensing others to manufacture and sell radio- 
broadcast receivers under the patents it owned (RCA owned 237 patents and 30 
pending patent applications) ; that as of 1935, RCA acquired, through agree 
ments between the Telegraph Group and the Radio Group, pursuant to consent 
decrees resulting from the Department of Justice 1930 antitrust suit, the right 
to subiicense tue radiobroadcast receiver patents of the telephone group and the 
other members of the radio group instead of the exclusive right of sale of stith 
receivers it had under the 1919-23 cross-licensing agreements; that in 1940 RCA 
and its licensees tried to freeze through the National Television System Com- 
mittee the standards for TV broadcast stations (black and white transmis 
sions) to receiver operations and equipment which best suited the patents ROA 
owned or had the right to sublicense, i.e., standards for the RCA system; that 
early in 1940 RCA tried to establish as standard for the manufacture and sale 
to the public a TV broadcast receiver which best suited the patents it owned 
and had the right to sublicense before the Commission had placed TV broad- 
casting on a commercial basis: that from 1936 to 1941 RCA and licensees tried 
to establish transmission standards for high frequency broadcast stations in 
lieu of present FM broadcast stations which would best suit the patents RCA 
owned or had the right to sublicense as to receivers for such broadcast services, 
ie., receivers for amplitude modulated high frequency sound transmissions; 
that during 1941 RCA and its licensees contended that transmission standards 
for a more narrow band frequency modulation system than adopted for FM 
broadcast stations was best adapted for the sound side of TV broadcast sta- 
tions (the patent reason for this contention was that such use of frequency 
modulation was best suited for escaping Armstrong’s basic FM receiver patents 
and also such receivers were within the FM patents RCA owned or had the 
right to sublicense) ; that after 1940, RCA through research and acquisition of 
patent sublicensing rights built an FM patent structure which would assure a 
monopoly in licensing the manufacture and sale of receivers for FM broadcast 
stations, and also a licensing monopoly for the manufacture and sale of receiy- 
ers for the sound side of TV broadcast stations, after the expiration of Arm- 
strong’s basic FM patents, i.e., in December 1950; that after 1940 RCA and 
its broadcast receiver licensees stymied the sale of receivers for FM broadcast 
stations by not manufacturing a small and inexpensive receiver for such sta- 
tions; that in 1944 RCA and licensees, through the radio technical planning 
board, secured the recommedation of industry to delete the flexible synchroniz- 
ing pulse standard for TV broadcast stations (black and white transmissions), 
and to freeze the transmission standards to the one system, namely, the RMA, 
modified, which called for receiver operations best suited to the patents ROA 
owned or had the right to sublicense; that in 1947 RCA acquired the right to 
sublicense the Farnsworth Co. TV patents for the manufacture and sale of TV 
broadcast receivers capable of accepting and reproduing the transmissions of 
TV broadcast stations (black and white) operating pursuant to the Commis 
sion’s standards for such stations (this placed in RCA a complete licensing 
monopoly as to all patents necessary for the construction and operation of re 
ceivers for accepting and reproducing the black and white transmissions of TV 
broadeast stations licensed by the Commission); that in 1946 and 1947 ina 
Commission proceeding for determining standards for field sequential color 
transmissions as developed by CBS—RCA resisted the adoption of standards 
for such transmissions until it could develop its simultaneous system and thus 
obtain receiver operation which best suited the patents or inventions RCA 
owned or had the right to sublicense; that since 1948 manufacturers have ob- 
tained a standard receiver license from RCA except manufacturers who were 
being sued by RCA for infringement of its patents in the manufacture and sale 
of such receivers: that in the 1949-50 proceedings which resulted in the adop 
tion of current standards for color transmissions of TV broadcast stations RCA 
and licensees resisted the adoption of such standards (these standards called 
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for video receiver operations or equipment which in part are not within the 
patents RCA owns or has the right to sublicense) ; and that in the 1949-50 pro- 
ceedings which resulted in the current standards for color transmissions of TV 
proadeast stations RCA and licensees endeavored to have standards adopted 
for a dot sequential system and color transmissions as to which RCA either 
holds or will hold the controlling receiver patents; that the latter months of 
1950 RCA and a receiver licensee contested the Commission’s adoption of 
standards for color transmissions of TV broadcast stations, which resulted in a 
U.S. Supreme Court decision to the effect that the Commission can enforce its 
transmission standards adopted. 

209. Respecting the actions of Congress the chart set forth: 

Barly in 1923 Congress authorized FTC to investigate the monopoly situation 
as to the 1919 to 1923 patent agreements between the radio group and the tele- 
phone group; that in 1927 Congress enacted legislation establishing the Federal 
Radio Commission (Radio Act of 1927) (secs. 13 and 14 of this Act were similar 
to the antitrust provisions of the Communications Act of 1934, namely, sections 
$11 and 313 respectively); that in 1934 Congress passed the Federal Com- 
munications Act with the antitrust provisions, namely, sections 311 and 313, 
supra, as well as a provision empowering the Commission to determine trans- 
mission standards for broadcast stations (Sec. 303(e)), and a provision making 
it the duty of the Commission to encourage the more effective use of radio (sec. 
$03(g)); and that in 1952 Congress passed the McFarland Act (effective July 
16), which amended section 311 to remove the Commission’s authority to con- 
sider the matter of refusal of license on antitrust conviction alone where the 
court has not seen fit to revoke licenses under section 313, however, Congress 
through a conference report, reserved to the Commission the right to administer 
its 1949 policy respecting patent holding broadcast licensees, i.e., to consider all 
antitrust matters in determining the qualifications of a broadcast licensee. 

210. Respecting the actions of Federal Trade Commission, the Federal Trade 
Commission and the FCC, the chart set forth: 

Late in 1923 FTC reported to Congress that RCA has acquired a complete 
monopoly as to the sale of AM radio broadcast receivers (this was obtained 
through the 1919-28 cross-licensing agreements between the radio group and 
the telephone group under which RCA got the exclusive right of sale as to all 
radio devices under the patents of nine companies) ; that in 1931 RCA held that 
RCA’s violation of section 3 of the Clayton Act did not constitute monopoly in 
“radio communication” under section 13 of its act that therefore the Com- 
mission was not permitted to refuse the broadcast licenses of NBC; that in 1939 
this Commission’s TV Committee found that the TV patent situation was chaotic; 
it suggested to the industry cross-licensing agreements as a remedy to vermit 
the manufacture and sale of TV receivers and transmitters—it recommended 
that the Commission adopt standards with broad patent bases and to not favor 
onnecessarily the patents of one person over those of another; that on April 30, 
1941, the Commission and independents (non-RCA licensees) succeeded in estab- 
lishing flexible video transmission standards for TV broadcast stations, i.e., 
standards which would permit future operational improvements, the most im- 
portant being the provision whereby line, frame, and field frequency rates could 
be varied over a wide range and thus permit color transmissions of the field 
sequential type then being developed (also at this time receivers were in being 
capable of accepting and reproducing black and white signals from either black 
and white transmissions pursuant to the standards adopted or from color trans- 
missions in accordance with the field sequential system being developed (CBS) ) ; 
that on March 2, 1940, the Commission issued an order which stopped RCA’s 
efforts to standardize a TV receiver which best fit its patents before TV broad- 
easting was placed on a commercial basis; that on May 28, 1940, the Commission 
gave notice that it would not permit its transmission standards for TV broad- 
east stations to be frozen to the level of a single patented system; it also gave 
notice that it would not permit the usurpation of its function to determine 
transmission standards, nor, permit the use of such standards for monopolistic 
purposes; that on May 20, 1940, the Commission with independents (Armstrong, 
et al.) succeeded in establishing over RCA and licensee resistance transmission 
standards for wide band frequency modulation for FM broadcast stations which 
called for receiver operations not within the patents RCA owned or held the 
right to sublicense but within Armstrong’s basic FM patents; that on April 30, 
1941, the Commission adopted standards for the sound side of TV broadcast 
stations which called for narrow band frequency modulation transmissions as 
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compared to the sound transmissions called for by the standards adopted for 
FM broadcast stations in 1940 (this narrow band FM sound transmission wag 
sponsored by RCA and licensees, because it was better suited for escaping 
Armstrong’s basic FM receiver patents on wide band frequency modulation;. und 
better within the FM receiver patents RCA owned or had the right to sublicense) ; 
that on December 19, 1945, the Commission in a proceeding for revising its Ty 
transmission standards, adopted in 1941, accepted the 1944 recommendation of 
the industry (RTPB) which froze its standards for black and white transmis. 
sions of TV broadcast stations to the RMA system modified which call for receiver 
operations or equipment covered either by patents which RCA owns or has the 
right to sublicense, or by patents owned by the Farnsworth Television & Radio 
Corp. (in this proceeding the Commission discontinued issues as to the patent 
situation which would result from transmission standards adopted for TV 
broadcast stations); that in 1938 the Commission directed a member of its 
staff to investigate the patent situation as to equipment for program transmis- 
sion and reception of FM and TV broadcast stations; that as of February 25, 
1949, the Commission adopted a policy to the effect that any one company or 
group of companies found in a position to acquire or exercise monopoly control 
in the industry as a result of patents held by them, the matter would be referred 
to the Department of Justice for appropriate action under the antitrust laws, 
or, if the manufacturer were a licensee, or an applicant for a license, the Com- 
mission would consider such facts in determining whether the manufacturer was 
qualified to operate a radio station in the public interest, or the Commission 
could take both steps (the Commission supported the legality of this policy by 
quotations from the decision of the U.S. Supreme Court in the case of the 
National Broadcasting Co. v. U.S., 319 U.S. 190); that based on the 1949-50 
proceeding for determining standards for color transmissions of TV broadcast 
stations, on October 10, 1950, the Commission adopted standards for color trans- 
missions which in part called for receiver operations and equipment not within 
the patents RCA owns or has the right to sublicense, i.e., standards calling for 
the CBS field sequential color system; that in the 1949-50 proceedings which 
resulted in adoption of current standards for color transmissions for TV broad- 
cast stations, the Commission in its notice issued July 11, 1949, called upon each 
party to the proceeding to furnish a list of the patents it owned or had the right 
to sublicense with claims directed to transmitter operations or equipment re 
quired in standards proposed for color transmissions (this request included 
patents with claims directed to operations or equipment required under the 
current standards for black and white transmissions because the standards 
proposed for color transmissions consisted in superimposing color on current 
black and white transmissions) ; that in the 1949-50 proceedings which resulted 
in the adoption of current standards for color transmissions of TV broadcast 
stations, the Commission issued notices on September 1, 1949, and February 24, 
1950, calling upon each party to the proceeding to furnish the Commission with 
an abstract of each pending patent application describing or claiming inventions 
it owned or had the right to sublicense pertaining to operations or equipment 
required by transmission standards proposed for color transmissions, as well 
as powers to inspect such applications at the U.S. Patent Office; that during the 
1949-450 proceedings which resulted in the adoption of current standards of color 
transmissions for TV broadcast stations the Commission authorized a staff mem- 
ber to cross-examine witnesses for the parties to the proceeding who had filed 
information as to the patents they owned or had the right to sublicense under 
the July 11, 1949, notice or who had filed abstracts of patent applications and 
powers to inspect under the September 1, 1949, and February 24, 1950, notices as 
to their respective patents in use for both the transmission and reception of 
video and sound signals pursuant to the Commission’s current standards for 
TV stations (this also covered the transmission and reception of FM broadcast 
stations, operating pursuant to the Commission’s standards for such stations) ; 
that on September 1, 1950, the Commission proposed to TV receiver manufac- 
turers “bracket” standards for future receivers manufactured and sold whereby 
said receivers would be capable of reproducing in black and white the trans- 
missions of TV broadcast stations operating either pursuant to the Commission's 
standards for black and white transmissions, or pursuant to the standards for 
color transmissions which were adopted October 10, 1950 (RCA and its receiver 
licensees constituted substantially all the replies to the Commission's proposal 
and each reply either refused, or for various reasons resisted the adoption. or 
the immediate consideration of such receiver standards, although the use of 
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such “brackets” were known in 1941 and RCA in 1949 announced that it had 
designed such a receiver (Universal) for use in Western European countries) ; 
that on Nevember 21, 1951, the Commission wrote the Attorney General that 
it believed its records as developed in staff patent reports showed RCA wag 
violating one or more antitrust laws in connection with TV broadcast receivers. 

211. Respecting the Department of Justice, the chart set forth: 

In 1928 RCA was found guilty of violating section 3 of the Clayton Act (this 
conviction was based on a provision in RCA’s standard receiver license requiring 
the licensee manufacturer to initially place RCA tubes in each receiver manu- 
factured and sold); that in 1930 the Department of Justice filed an antitrust 
complaint against the telephone group and radio group as to their cross-licensing 
agreements (this suit continued as to RCA until a final consent decree was 
entered in 1935); that in 1942 the Department of Justice made motion in the 
District Court for Delaware to vacate the consent decrees resulting from the 
1930 antitrust suit against the radio group which the court refused to do, because 
the Department of Justice had not shown that said decrees did not promote the 
public interest and that on January 31, 1952, the Department of Justice initiated 
a grand jury inquiry in the U.S. Southern District Court of New York as to RCA 
and 19 other radio patent holding companies (one phase of the investigation 
according to the subpena served on RCA goes to RCA’s monopoly in the field of 
licensing others to manufacture and sell TV receivers and the influence RCA has 
over its licensees). 

212. The proposed FCC notice for challenging the qualifications of NBU and 
RCA as broadcast licensees found that after consideration of NBC’s applications, 
and its records pertaining to RCA’s acquisitions of patent rights and related prac- 
tices as to receivers manufactured and sold to the public for the reception of pro- 
grams for TV and FM broadcast stations operated pursuant to FCC’s technical 
standards for such stations, its records respecting the relationship of such 
patent structure and practices to FCC technical standards for TV and FM 
broadcast stations, and the fact that RCA is the parent corporaion of NBC; 
that the FCC was in doubt whether NBC possessed the qualifications to serve 
public interest as a broadcast station licensee. 

213. The above notice further stated that according to the Commission's 
records RCA’s practices for requiring and maintaining its monopolistic patent 
structure as to patent licensing the manufacture and sale of TV and FM broad- 
cast receivers were: 

(a) To require through research or purchase, ownership or the non- 
exclusive right to sublicense basic or key unexpired U.S. patents necessary 
for the manufacture and sale without patent infringement of TV and FM 
receivers capable of accepting and reproducing the program transmissions 
of TV and FM broadcast stations operating pursuant to the FCC’s technical 
standards for such stations ; 

(6b) To not grant others the right to sublicense RCA-owned U.S. patents 
on broadcast receivers ; 

(c) To acquire improvement inventions as to all systems, equipment or 
devices covered by claims in the patents on broadcast receivers under which 
RCA obtained the nonexclusive right to sublicense and retain royalties; 

(d) To require persons from whom the nonexclusive right to sublicense 
others under their respective patents to accept a standard RCA package 
license for receivers while RCA obtained a license for itself and the right 
to sublicense others under the patents of the license and the same right to 
inventions that might be made or upon which patents might be obtained by 
the licensee ; and 

(e) Perform the research work necessary for providing RCA receiver 
licensees with complete circuit diagrams and descriptions as to tubes and 
other elements or devices needed for the operation of TV and FM broadcast 
receivers which were within the patents RCA owned or had the right to 
sublicense. 

214. The memorandums pointed out that the notice proposed was consistent 
with FCC policy adopted February 25, 1940, in which it stated that if it should 
turn out that any one company or group of companies were in a position to ac- 
quire or exercise monopoly control in the industry as the result of patents held 
by them, the FCC would refer the matter to the Department of Justice for appro- 
priate action under the antitrust laws, and if the manufacturer were a licensor or 
an applicant for a license, the FCC would consider such facts in determining 
whether the manufacturer was qualified to operate a radio station in the publie 
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interest, or the FCC could take both steps. Also the fact that FCC had on 
November 21, 1951, by letter, referred the matter of RCA’s monopolistic prae 
tices respecting TV broadcast receivers to the Attorney General for antitrust 
consideration. 

215. Subsequent to 1952, interoffice memorandums of the FCC patent staff mem- 
ber contended that the FCC must ultimately, as a regulatory duty, ch.llenge 
the qualifications of NBC and RCA as FCC licensees, because of RCA’s patent 
misuses involving technical standards for TV and FM broadcast service to 
the public; he also contended that FCC regulatory duties including the promul- 
gation of rules to provide sufficient information for detecting patent misuses 
involving technical standards which the FCC promulgated for radio services 
including broadcasting was urgent. By interoffice memorandum dated Feb- 
ruary 2, 1956, he itemized the force and/or effect of RCA monopolistic practices 
through its patent holdings upon the public interest as follows: 

I. Strangled competition in the field of package licensing to manufacture 
and sell TV broadcast receivers ; 

II. Strangled fundamental research by others than RCA in the radio-TV 
broadcast field; 

lif. Delayed industry final recommendations to FCC of the first technical 
standards for black and white transmissions of TV broadcast stations; 

IV. Permitted and/or caused concert action on the part of RCA and its 
licensees to eliminate flexible technical standards for black and white 
transmissions of TV broadcast stations and substitute therefor nonfilexible 
standards calling for operations best within RCA’s patent licensing struc- 
ture or pool; 

V. Delayed final industry recommendations of technical standards to FCC 
for color transmissions of TV broadcast stations; 

Vi. Permitted and/or caused concert action on the part of RCA and li- 
censees for rendering sterile the first technical standards for color trans 
missions of TV broadcast stations through open resistance to said stand- 
ards and the refusal to manufacture and sell TV broadcast receivers com- 
patible with both black and white and color transmissions ; 

VII. Permitted and/or caused KCA and its licensees to act in concert for 
delaying TV broadcast service to the public in color until a system was 
found which called for operations sufficiently within the RCA patent struc 
ture to guarantee freedom to RCA and its licensees in the manufacture and 
sale of receivers for said service; 

VIII. Strangled the individual inventor in the field of fundamental re 
search for improving either the black and white or color transmissions of 
TV broadcast stations; 

IX. Concentrates future improvements in either black and white or color 
TV broadcast service to the public in the one company, namely, RCA. 

216. Chapter IJ.—On January 23, 1956, the FCC patent staff member con- 
ferred with the General Counsel (Julian Caplan) of the U.S. Senate Subcom- 
mittee on Patents, Trademarks, and Copyrights. This conference was pur- 
suant to the Senate subcommittee investigations under Senate Resolution 92, 
84th Congress, 2d session, which authorized a review of the statutes relating 
to patents, etc. At the conference the following subjects were explored: 

(a) The matter of compulsory licensing of patents as owned by com- 
panies engaged in common carrier or radio communications including 
broadcasting ; 

(b) The matter of licensing practices of the companies concerned over 
the past years; 

(c) The matter of recommendations by the Commission as to compul- 
sory patent licensing in its report to Congress respecting its investigation 
of the telephone industry—1935-39. 

(d) The matter of patent control as to TV, FM, and AM broadcast 
equipment ; 

(e) The matter of RCA’s patent control in the broadcast fields, the dis- 
coveries made by the FCC, and its records pertaining thereto respecting 
such control; 

(f) The matter of patent rules on the part of the Commission; 

(g) The matter of the Commission policy as to patent control; and 

(h) The matter of Department of Justice actions respecting patent con- 
trol above. 
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217. By letter of January 24, 1956, Senator O’Mahoney requested the FCC to 
furnish staff patent reports on all the subjects above, and to include copies of 
the staff patent reports sent to the U.S. Senate Commerce Committee in 1949 on 
the same subject matters. Copies of the reports requested were forwarded by 
the FCC February 16, 1956, there being 11 such reports. Early in 1956 the 
Senate subcommittee issued a report (No. 1464) on its conference hearings 
during 1955 as to Senate Resolution-92, and on page 12 under “Electronic 
Patents” the 1956 consent decree as to Bell System patents, and the Govern- 
ment’s 1954 antitrust complaint against RCA, were listed for staff investigation 
for ascertaining the patent picture respecting enforcement of antitrust laws in 
the electronics field. 

215. Subsequent to the conference with Mr. Caplan, the FCC patent staff mem- 
per conferred extensively with Mr. Hershel Clesner of the same staff respecting 
the FCC reports submitted, and the remaining patent problems arising in the 
matter of FCC’s technical standards for radio services including broadcasting, 
and RCA’s patent misuse practices in connection with FCC technical standards 
for TV and FM broadcast services. Upon the completion of these conferences 
the FCC patent staff member undertook a study of the possible effect of the 
patent misuse practices of the Bell System patent holding company and the RCA 
upon competitive invention and manufacture in the communications fields. 

216. On May 2, 1956, the FCC patent staff member sent forward to the FCC 
General Counsel a memorandum upon the above matters. This memorandum 
not only dealt with the effect of the patent misuses upon competitive invention 
and manufacturer in the communications field, but also the matter of securing 
relief therefrom insofar as concerned interference of said misuses with the func- 
tions or duties of the FCC under provisions of the Communications Act. As to 
the latter, his memorandum poined out that one great difficulty was the exten- 
sive delay which took place between the time patent misuses were revealed and 
relief obtained. In this connection he pointed out that FCC in 1939 fully 
revealed the Bell System patent misuses but that no permanent relief had come 
until 1954; that the FCC had revealed the possible beginning of RCA’s patent 
misuses in 1942; that the Government did not file its pending antitrust suit 
against RCA until 1954; and that due to the long pendency of such complaints 
in the courts no time could be foreseen when permanent relief therefrom could 
be expected. 

217. In his May 2, 1956, memorandum the patent staff member further pointed 
out that the matter of obtaining relief from patent misuses appeared to reside 
in the adoption of rules by the FCC such as had been proposed in docket 10090, 
ie, rules limited to information as to patents in use for transmitters and 
receivers manufactured and sold for operations specified by FCC technical stand- 
ards for radio services including broadcasting. He pointed out that such infor- 
mation was absolutely necessary for determining the patent misuses practiced in 
connection with the FCC’s technical standards for such services; that adoption 
of such rules would permit detecting of such misuses at an early date, and thus 
allow early references to the Department of Justice for antitrust action; or, in 
case the offender was a broadcast licensee or an applicant, said patent rule 
information would enable the FCC to challenge the said licensee or applicant to 
serve public interest, and thus bring about cessation of the misuses at an early 
date after detection. 

218. Respecting the report of the Senate Subcommittee on Patents, the May 
2, 1956, memorandum pointed out that from a careful analysis of the conference 
hearings before the subcommittee, and reports and testimony submitted in con- 
hection therewith during 1955, it appeared that the patent misuses of the Bell 
System patents and the RCA were definitely injurious to the individual inventor. 
In this connection his memorandum pointed out that “individual inventors” in- 
cluded company small patent holders engaged in research for the development of 
new inventions, The memorandum pointed out that from the studies of the 
Senate subcommittee hearings it appeared that patent misuses such as practiced 
by the Bell System patents and RCA, had greatly lowered the worth of patents 
to the individual inventor, and that many had for this reason abandoned re- 
Search in the fields covered by RCA and Bell System patent structures. The 
report also pointed out that the Senate subcommittee’s investigations appeared 
to be on the basis of Judge Hand’s proposal, namely, not to determine the situa- 
tion on opinions as to how the patent system works “but how does it work”; 
wherefore, the FCC staff reports respecting Bell System and RCA patent prac- 
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tices over the past years through their respective patent pools or structures for 
supporting patent misuses were definitely pertinent to the subcommittee’s 
inquiry. 

219. The Senate Subcommittee on Patents, Trademarks, and Copyrights, pursy. 
ant to Resolution 167, 85th Congress, Ist session, submitted progress report No, 
72, dated February 18, 1957, in which on page 13, it listed for staff investigation 
“The problems arising out of the adoption by a regulatory agency of standards 
with which only patented devices will comply.” This is descriptive of the FC¢ 
technical standards for radio services including broadcasting. 

220. The above Senate subcommittee report, on page 14 under “The Electronies 
Patent Pool” states: 

“On January 14, 1957, Phileco Corp. filed a $150 million treble damage suit 
against RCA, General Electric Co., American Telephone & Telegraph Co., and 
two of the latter’s subsidiaries, alleging the existence of an illegal patent pool 
and an abuse of patents. Two similar suits are also pending attacking the RCA 
licensing system. One suit was instituted by the U.S. Government and the other 
by Zenith. The allegation is made, which if true presents a particularly serious 
problem, that the RCA pool of patents and licensing system deters research by 
others. In view of the importance of the electronics industry to the welfare of 
the United States in both peace and war, the subcommittee will make further 
inquiry into the patent situation and determine if legislation is apprporiate and 
necessary.” 

221. Chapter I1J.—On September 19, 1955, a memorandum on the patent 
situation respecting proposed technical standards for TV broadcast subscrip- 
tion service, docket 11279, prepared by the FCC patent staff member was dis- 
tributed to the Commission members and Bureaus for informational purposes, 
This memorandum constituted a report on the patent situation respecting tech- 
nical standards for subscription TV broadcast service in rulemaking proceed- 
ing, docket 11279. The initial notice issued by the FCC in this proceeding 
requested information from the proponents respecting their patent interests as 
to transmitting and receiving equipment to be used; it also requested informa- 
tion as to their patent licensing practices insofar as concerned the equipment 
required under the technical standards proposed. 

222. The memorandum of September 19, 1955, above lists the proponents of the 
subscription service, namely, the International Telemeter Corp. (Telemeter) ; 
Skiatron TV, Inc., and the Skiatron Electronics & Television Corp. (Skiatron); 
and the Zenith Radio Corp., and Teco, Inc. (Zenith). The memorandum covers 
the following matters: 

(a) The Commission’s purposes for considering patents when adopting 
technical standards for broadcast stations ; 

(b) The type of claims in unexpired patents which are pertinent to the 
drafting of standards ; 

(c) The principal patentable operations or features (as limited by prior 
public usage and prior patents) proposed by the respective proponents of 
TV broadcast subscription service ; 

(7d) Patent holdings of the proponents of TV broadcast subscription 
service ; 

(e) Prior public usage and prior United States and foreign patents 
which limit the claims of unexpired U.S. patents on TV subscription service; 

(f) The patented or patentable aspects of the changes in technical 
standards proposed by each proponent ; 

(g) Unexpired patents held by others on systems for TV_ broadcast 
subscriber service ; 

(h) RCA’s patent position as to any TV subscriber system for which 
standards may be adopted ; 

(i) Monopolistic aspects of the patent licensing policies set forth in the 
comments of the proponents of TV subscriber service; and 

(j) Further actions necessary should the Commission decide to consider 
patents in drafting technical standards for TV broadcast subscriber service. 

223. The September 19, 1955, memorandum points out that the FCC duties or 
functions in connection with the technical standards proposed for TV broadcast 
subsription service are (a) to avoid, if possible, giving any particular company 
an unwarranted advantage over its competitors by virtue of its patent position; 
and (b) to ascertain if any one company or person is in a position to exercise 
monopolistic equipment control as a result of the patents it owns or controls. 
The memorandum further points out that Zenith appeared to be the only U.S. 
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company which had built a patent structure on TV broadcast subscriber serv- 
ice; that it was the owner of more than 46 such patents; that Skiatron had but 
few patents on the TV subscription service, and that Telemeter had a number 
of pending applications on its proposed system but held no issued patents 
thereon. 

225. The memorandum above also points out that Skiatron stated it expected 
to make arrangements whereby upon reasonable royalty payments authorized 
competing persons may procure and operate systems and components which used 
the principals of its system; that Telemeter held out that it may license others 
under its patents on a reasonable basis but reserves to itself control of local 
franchise dealerships for distributing and servicing equipment after manufacture ; 
and finally, that Zenith plans negative the sale of equipment on the open 
market, but instead tend to retain complete control of both coding and decoding 
apparatus in Zenith. 

226. The memorandum above further points out that the changes in the Com- 
mission’s technical standards for TV broadcast subscription service proposed 
by Skiatron are ideal, i.e., that none of the changes or additions were sufficiently 
specific to bring them directly within the claims of unexpired patents; that 
Telemeter seeks a number of additions to FCC standards for TV broadcasting 
which call for operations with such specificity that they would undoubtedly be 
covered either singly or jointly by claims obtained in patents to issue on Tele- 
meter’s pending patent applications; and finally, that the addition to the FCC 
standards proposed by Zenith were objectionable like those of Telemeter because 
they specified operations which are within the claims of Zenith patents. 

227. The September 19, 1955, memorandum further points out that, excepting 
for Zenith, substantially all manufacturers of transmitters and receivers for 
TV broadcast stations are RCA patent licensees; that transmitters or receivers 
for TV subscription service would mean the adding of certain operations in 
each case which would not be such a departure from the operations specified 
by the FCC technical standards for either black and white or color transmissions 
of TV broadcast stations whereby to escape infringement of the pattents RCA 
owns or has the right to sublicense; that RCA could not stop the use of sub- 
scription equipment with existing TV broadcast transmitters and receivers for 
either black and white or color transmissions through its instant patent control, 
but that RCA is in a position under the Supreme Court decision in the case of 
General Talking Pictures Corp. v. Western Electric Company, 305 U.S. 124 
(1988), to exclude in future package licenses for TV broadcast transmitters or 
receivers the manufacture and sale thereof for TV broadcast subscription serv- 
ice, and that therefore, RCA’s TV broadcast patent position constitutes a hazard 
to the establishment of subscription TV broadcast service to the public through 
the efforts of other patent holders such as the present proponents of the service. 


Mr. Lisuman. Mr. Bauer, have you prepared a statement which in- 
cludes a resume of the contents of the last two exhibits that have just 
been received for the files of the subcommittee in this hearing. 

Mr. Bauer. I have. 

Mr. Lisuman. Would you please read this statement ? 

Mr. Bauer. I shall do so. 

This statement. is entitled, “Statement of William H. Bauer, Former 
Patent Adviser to the Federal Communications Commission Before 
the House Subcommittee on Legislative Oversight. Patent Monopo- 
lies and the Communications Act of 1934.” 

~ first. subject is “Patent Misuse Defined :” 

The patent misuse doctrine is primarily based on the 1942 deci- 
sion 1 of the U.S. Supreme Court in the case of Morton Salt Co., 314 
U.S. 488. The March 31, 1955, report of the Attorney General’s ; Na- 
tional C ommittee to Study the Antitrust Laws, on pages 250-259, ex- 
plains the doctrine, its de -velopme nt, and its application. 

According to these explanations, a patent misuse is a patent abuse; 
a patent misuse is not per se a violation of antitrust laws; and in gen- 
eral, the doctrine applies to any situation where practicies or policies 
are set up, or agreements are made, for providing a patent structure or 
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patent pool, and said patent structure or patent pool, which in tum 
creates a monopoly in one form or another not within or contemplated 
by the claims of the patents constituting the patent structure or pool, 
and said patent structure or pool produce es forces and/or effects which 
are contrary or detrimental to public, or private, interest, or both. 


Il, AUTHORITY GRANTED BY CONGRESS TO THE FCC FOR COMBATING PATENT 
MISUSES OF THE BELL SYSTEM COMPANIES 


2. Respecting communication carriers engaged in rendering tele- 
phone or telegr: <a services to the public, section 218 of the Communi- 
cations Act of 1934 authorized the FCC to inquire into the manage. 
ment of such carriers as to technical developments to the end that the 
benefits of new inventions, patented or unpatented, be utilized. 

In addition, section 602(d) of the Communications Act gave FCC 
authority to issue “cease and desist” orders against communication 
carriers as a means for enforcing compliance with sections 2, 3, 7, and 
8 of the Clayton Act. 

3. On March 15, 1935, there was approved Public Resolution 8, 74th 
Congress, authorizing the FCC to investigate the telephone industry 
of the United States. There were provisions in the authorization 
which covered the patent structure and related practices of the Bell 
System Patent holding « comps anies—namely, the American Telephone 


& Telegraph Co. (A.T. & T.) and the Western Electric Co. (Western), 
Ill. ACTIONS OF THE FCC RESPECTING BELL SYSTEM PATENT MISUSES 


4. The patent misuse practices of the Bell System patent holding 
companies were revealed to Congress in 1939 in chapters 7 and 8 of 
FCC’s report on its investigation of the telephone industry pursuant 
to Public Resolution 8, 74th Congress. 

These practices had existed for so great a length of time that the 
public accepted them as necessary side effects of the Bell System 
monopoly in the manufacture of the equipment for 90 percent of the 
telephone services rendered the people of the United States. 

The 1939 FCC report to Congress revealed that the Bell System 
companies owned or controlled approximately $10,000 unexpired 
patents; that this patent structure was built and maintained for sup- 
porting a number of patent misuse practices in the manufacture and 
sale of patented telephone equipment to the Bell Telephone operating 
companies; and that the so-called cross-licensing agreements between 
the telephone group (Western and the A. T. & T. ) and the radio group 
(General Electric, Westinghouse, and RCA), Diaeaiedings in 1920 were 
a dominant factor for maintaining said patent misuse prac tices. 

6. Some of the side effects of the Bell System practices and patent 
structure reported by the FCC were: 

(1) Many alternative or improved devices and constructions re- 
sulting from Bell System technical developments were suppressed; 

(2) The Bell System companies maintained excessive patent protec- 
tion for suppressing competition in the wire communications fields, 
and for monopolizing the manufacture and sale of patented equipment 
used by the Bell System telephone operating companies; 

(3) C ees ative cost prices for equipment standardized for the 

3ell system telephone operating companies were not available. 
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(4) Bell System patent licenses were issued only in fields which in 
no way threatened the primary interest of the Bell System companies; 

(5) The patent structure maintained by the Bell System patent hold- 
ing companies gave to them the ability to control the exploitation of 
potentially competitive and emerging forms of wire communication ; 
and 

(6) The patent practices and patents structure of the Bell System 
companies substantially eliminated competitive research in the wire 
and radio telephone public service fields. 

7. The 1939 FCC report on its investigation of the telephone in- 
dustry propose cl compulsory y licensing of patents owned or controlled 
by communication carriers when found in the public interest as a 
remedy for patent misuses. 

Congress took no action on this remedial legislation. In 1942, an 
FCC patent staff member, and that was myself, expl: ained the patent 
misuse practices of the Be ll System companies to the Senate Committee 
on Patents (77th Cong. 2d sess.), and urged compulsory patent licens- 
ing measures before ‘the Senate Patents Committee such as recom- 
mended in the 1939 re port to Congress by the FCC. 

None of the compulsory patent licensing measures before the Senate 
Patents Committee were ever enacted by Congress. 

8. No direct action was ever taken by the FCC against the Bell 
System companies respecting patent misuses. Action of Congress 
was awaited on the compulsory patent licensing legislation proposed 
in 1939. Also, antitrust action of the Department of Justice was 
awaited. 

However, in 1942 the FCC set up letter directives requiring all 
communication carriers to file patent. reports semiannually respecting 
their patent agreements and patent licensing business. These letter 
directives are still in effect. 

Copies of FCC staff reports covering the information found within 
these filings were from time to time furnished the Department of 
Justice. No relief from the Bell System patent misuse practices 
came until the 1956 consent which was obtained on the Government 
antitrust complaint filed against the A. T. & T. and Western in 1949. 

The patent phases of the 1949 complaint of the Department of 
Justice against the Bell System companies were based on the patent 
misuses revealed in the 1939 FCC report on its investigation of the 
telephone industry. 

The 1956 consent decree made licenses under the Bell System patents 
issued or applied for prior to December 31, 1954, available to anyone 
without royalty. Patents issued thereafter, are subject to compul- 
sory licensing for any purpose at reasonable royalties. 

The latter provision satisfies the 1939 F¢ 1O proposal to C ongress 
for compulsory licensing of communications patents because equip- 
ment patent control in the carrier fields in most cases still resides in 
the Bell System patent structure. 

The 1956 consent decree today poses the question whether or not 
the Bell System patent misuses of long-standing will be nullified by 
provisions of the decree. 
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IV. AUTHORITY GRANTED BY CONGRESS TO THE FCC FOR COMBATING PATENT 
MISUSES OF THE RCA 


10. As early as 1923, bills were introduced in the House for curbing 
the monopolization of radio communications. The bills were sparked 
by the 1920 cross-licensing agreements between the telephone group 
and the radio group. The Federal Trade Commission (FTC) was 
authorized to investigate the cross-licensing agreements; it reported 
tothe House on December 1, 1923. 

11. Regarding RCA patent control as to tubes and radio receivers, 
the 1923 FTC report stated (p. 19) : 


* * * there is no question that the pooling of all the patents pertaining to 
vacuum tubes has resulted in giving the Radio Corp. and its its affiliated com- 
panies a monopoly in the manufacture, sale and use thereof. With such a 
monopoly, the Radio Corp. apparently has the power to stifle competition in the 
manufacture and sale of receiving sets. * * * 


12. The transmittal letter to the House of the FTC 1923 report, on 
pages 3 and 4, explained RC A’s patent control as follows: 


The Radio Corp. has entered into agreements with the various companies 
which own or control practically all patents covering radio devices considered 
of importance to the art. The number of patents involved approximates 2,000, 
Agreements of this character have been entered into with the General Electric 
Co.; Marconi’s Wireless Telegraph Co. (Ltd.) ; American Telephone & Telegraph 
Co., and its subsidiary, the Western Electric Co.; the United Fruit Co., and its 
subsidiary, the Wireless Specialty Apparatus Co.; the International Radio Tele- 
graph Co.; the Westinghouse Electric & Manufacturing Co.; and the Radio Engi- 
neering Co. of New York. With certain minor limitations, the Radio Corp. 
under those agreements has secured an exclusive divisible right to sell and use 
the radio devices covered by the patents involved or by patents which these 
companies may acquire before the termination of the agreements. The agree 
ments with the American Telephone & Telegraph Co. and the Western Electric 
Co. are to terminate in 1930, while the remainder are to terminate in 1945. 

Provision is made for the mutual exchange of information relating to radio 
and, in most instances, the Radio Corp. has granted to the other company a 
license under its patents to make and use devices in the particular field in which 
the other company is interested. 

The Radio Corp., under these agreements, is made the selling company for 
practically all radio devices to be sold the public under the hundreds of patents 
involved. The General Electric Co., and the Westinghouse Electric & Manufae- 
turing Co. are to manfacture and to sell to the Radio Corp. only these devices 
and apparatus, the Radio Corp. agreeing that 60 percent of its annual require- 
ments would be purchased from the General Electric Co., and 40 percent from the 
Westinghouse Co. Until the exipration of the Fleming patents in 1922, the Radio 
Corp. had an absolute monopoly in the sale of vacuum tubes. 

On the expiration of these patents the De Forest Radio Telephone & Telegraph 
Co., which had retained a right to manufacture and sell, commenced the sale 
of such tubes to the general public. In the sale of receiving sets the Radio Corp. 
has competition from 17 concerns licensed under the Armstrong patents, al- 
through their sale of sets for use in conjunction with tubes is being contested 
in the courts at the present time. 

It is contended that their sale and use under the present patent situation con- 
stitutes an infringement of the tube patents of the Radio Corp., which if upheld 
by the courts will prevent all competition in the sale of complete sets, since the 
Western Electric Co., is manufacturing and selling only transmitting apparatus 
for commercial purposes. 


13. The 1923 FTC report was the forerunner of the Radio Act of 
1927 establishing the Federal Radio Commisison (FRC). Section 
13 of the 1927 Radio Act made it mandatory for the FRC to refuse 
radio station licenses to any person adjudged guilty by a court of 
monopolizing radio communication through the control of the manu- 
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facture or sale of radio equipment, or the use of unfair methods of 
competition. Section 15 made all antitrust laws applicable to radio 
equipment manufacture, and gave the Federal courts the additional 
sanction of revoking radio station licenses of antitrust offenders. 

The provisions of sections 13 and 15 of the Radio Act of 1927 be- 
came respectively sections 311 and 313 of the Communications Act of 
1934, except that section 311 gave FCC the sanction to revoke a license 
of a person found guilty of antitrust violation without court revoca- 
tion under section 313. 

In 1952, Congress withdrew the latter authority to FCC (MacFar- 
land Act), but left open its adminisstrative sanction under section 312 
of the act to revoke any station’s license or construtcion permit for 
several reasons, one being 
because of conditions coming to the attention of the Commission which would 

warrant it in refusing to grant a license or permit on an original application. 

The interpretation placed upon Section 311 as last amended is 
spelled out in a conference report of the House and Senate of the 
MacFarland Act (78th Cong., Rec. 7536) as follows: 

With respect to the omission of the provision which now authorizes the Com- 
mission to refuse a license under the circumstances above described, the com- 
mittee of conference agrees with the statement contained in the report of the 
Senate Committee on Interstate and Foreign Commerce, on this bill that— 

“The Commission’s existing authority under law to examine into the character 
of a licensee or permittee in granting a license or a renewal is in no way im- 
paired or modified by the change here recommended in section 31 * * * (78 
Congressional Record 7536) .” 

Finally, under section 303(e) of the Communications Act of 
1934, Congress empowered the FCC to promulgate technical standards 
for radio services including broadcasting and section 303(g) to 
generally encourage the larger and more effective use of radio in the public 
interest. 


V. RCA’S EARLY PATENT STRUCTURE IN THE BROADCAST FIELDS 


16. Based upon the 1923 FTC report on the radio industry and fur- 
ther investigations of the same agency, on May 13, 1930, the Depart- 
ment of Justice filed an antitrust complaint in the Distr ict Court for 
Delaware against the tele phone group and the radio group respect- 
ing their 1920 cross-licensing agreements. The primary attack of the 
complaint went to the exclusive licensing provisions of the agree- 
ments. 

RCA had the radio telegraph public message field and the broad- 
cast field; it held exclusive rights under Bell System, GE., and West- 
inghouse patents. 

The 1930 Government complaint terminated in consent decrees 
providing agreements B-2 and A-1 which changed the exclusive rights 
to nonexclusive rights but without changing the previous division of 
the communication fields between the telephone group and the radio 
group. 

RCA’s greatest patent strength resided in broadcast receivers and 
electron tubes; it had the right to sublicense Bell system patents and 
retain royalties in these fields, plus the right to license GE and West- 
inghouse Radio patents and retain royalties. 
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18. Prior to the filing of the Government’s antitrust complaint 
against the telephone group and the radio group RCA had been con. 
victed of violating section 3 of the Clayton Act in the case of the De 
Forrest Co., against RCA (28 F. 2d 263). 

Its offense was the requirement in its “package” license for AM 
broadcast receivers to install RCA manufactured tubes in each re- 
ceiver sold. This was clearly a patent misuse under the doctrine es- 
tablished by the U.S. Supreme Court in 1943 in the Morton Salt 
Company case. 

19. In 1931, under section 13 of its act, the Federal Radio Commis- 
sion conducted a proceeding to determine whether or not the licenses 
of RCA and NBC for radio stations should be revoked because of 
RCA’s violation of section 3 of the Clayton Act. 

In a 3-to-2 decision, the majority held that RCA’s particular offense 
did not constitute monopilization of radio communication and thus it 
did not have the power to revoke the radio licenses of RCA and NBC 
under section 13 of its act. The FRC did not consider whether or not 
RCA’s patent misuse was sufficient to disqualify a radio licensee to 
serve the public interest. 

20. The agreements B-2 and A-1 resulting from the consent decrees 
for terminating the Government’s 1930 antitrust complaint against 
the telephone group and the radio group, plus the fact that the FRC 
did not penalize RCA or NBC for RCA’s first patent misuse, sparked 
RCA to greater efforts for building a radio patent structure capable 
of supporting patent misuse practices in the broadcast fields through 
the use of “package” licenses, particularly as to receivers. 

This was shown in FCC’s 1939 report to Congress on its investi- 
gation of the telephone industry; it was fully confirmed by an RCA 
brochure published in 1939 on its patent policies (exhibit 46; FCC 
proceeding docket 5806). 

The brochure listed RCA’s many agreements with U.S. and foreign 
companies giving its licensing rights under their U.S. patents, and 
also listed the principle patents it owned or held the right to license 
and retain royalties. 

21. The RCA 1939 brochure stated that “practically all domestic 
manufacturers of broadcast receivers * * * approximately 50 in num- 
ber” held a “package” receiver license. During the 1940-41 FCC 
proceedings docket 5806, on technical standards for black and white 
video transmissions of TV broadcast stations, RCA listed 764 unex- 
pired pertinent U.S. patents which it either owned or could sublicense. 










VI. ACTIONS OF THE FCC RESPECTING RCA PATENT MISUSES IN THE FM 
AND TV BROADCAST FIELDS 






















22. Insofar as the FCC has been concerned, RCA patent misuse 
practices have been limited entirely to the FM and TV broadcast 
fields. As with the Bell System companies, the RCA patent misuse 
practices result in public or private interest injury, and sometimes 
both. 

The big difference between the Bell System patent misuse practices 
and those of RCA is that the latter are easier to detect, because in the 
TV and FM broadcast fields RCA uses the FCC technical standards 
for building and maintaining its patent structure and for carrying 
on its patent misuse practices. 
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There is no equivalent of such standards in the telephone or tele- 
graph public message service fields. 

93. In 1938, the Radio Manufacturers Association (RM A) proposed 
for FCC adoption the first complete set of technical standards for 
black and white transmission of TV broadcast stations. Amplitude 
modulation (AM) was offered for the sound side. At this time the 
FCC was faced with the fact that RCA was determined to monopolize 
patent licensing for the manufacture and sale of transmitters and 
receivers for pic ture transmissions of TV broadcast stations. More- 
over, the FCC records showed that RCA either owned or had the 
right to license several unexpired patents with claims readable on 
operations required by the RMA’s proposed standards for picture 
transmissions. 

The Farnsworth Radio and Television Corp. (Farnsworth Co.) 
held television patents with broad claims on picture transmission, but 
none reading on the operations required by the proposed standards. 

24, In an FCC proceeding in 1936, the late Maj. Edwin H. Arm- 
strong first launched a campaign for sound broadcast stations operat- 
ing on the higher frequencies and utilizing his newly patented method 
on wide- band fr equency modulation (F M). 

This was the beginning of FM broadcasting. Major Armstrong 
made it abundantly clear that he would not sell his FM patents to 
RCA, nor would he sell RCA the right to sublicense his patents. The 
same proceeding definitely showed that RCA would insist upon the 
use of amplitude modulation (AM) for broadcast stations operating 
on the higher frequencies. 

In an FCC 1939 proceeding, docket 5805, RCA listed 662 patents 
it owned or held the right to license which were pertinent to trans- 
mitters and receivers for stations operating on frequenci ies above 
25,000 ke. These patents were applicable to broadcasting on the 
higher frequencies, whether for the sound component of TV stations 
or for FM sound alone. 

25. RCA’s monopolization of the business of patent licensing others 
to manufacture and sell transmitters and receivers for high frequency 
broadcast stations for pictures and sound, posed the FCC problem 
that such monopoly may have the force and/or effect of causing patent 
licensees to act in concert with RCA for controlling FCC technical 
standards for such services, because it would become the desire of the 
licensees to freeze the standards to RCA’s patent structure, and thus 
hold their manufacture subject to the one royalty. 

This would tie the standards to RCA’s patented systems and any 
technological advancements would be entirely dependent upon RCA. 
The FCC met this challenge with the firm policy of taking every 
action within its authority to stop RCA’s monopoly in patent h- 
censing. 

26. The FCC policy to resist RCA patent licensing monopoly con- 
tinued until November 13, 1944. Thereafter, there was but one period 
during which the same policy was in effect. The last period began 
December 29, 1947, and ended February 21, 1952. 

During the remaining periods, beginning December 21, 1944, and 
ending Febru: ary 21, 1947, and beginning Febru: ary 21, 1952, and con- 
tinuing to date, the majority vote has been definitely a hands-off 
policy as to RCA’s patent licensing monopoly, and related practices. 
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The periods during which policy (1) was in effect began and ended 
with the coming and going of a single FCC Chairman, while the pe- 
riods during which policy. (2) was in effect extended over the terms 
of two or more FCC C Siiieakss 
VII, FCC POLICY (1), SEPTEMBER 1, 1939—NOVEMBER 13, 1944 
. On May 24, 1939, FCC’s television committee, comprising three 
of ten members, released a report which proposed that in the matter of 
technical standards for TV broadcast stations patents be considered; 
that standards with broad patent bases were preferred to those which 
narrowed the base to a few patents; and that caution against favoring 
the patents of one over those of another was necessary. 

The report further noted that the patent situation was chaotic, 
and universal cross-licensing was recommended. Flexibility in the 
standards to permit radical improvements in the technical quality of 
transmissions without making obsolete receivers in the hands of the 
public was also recommended. 

28. The FCC committee policy as to patents became Commission 
policy. On May 28, 1940, FCC gave notice, docket 5806, to the in- 
dustry that patent interests with the desire to lock the scientific levels 
of the television art down to their patented systems would not be tol- 

erated, and that the functions of FCC were not to be usurped, or 
utilized as a means of monopolizing the television industry either 
through patents or other devices. 

29. On February 29, 1940, the FCC issued a report permitting TV 
broadcast licensees to render program service on an experimental basis, 
Three weeks thereafter, RCA launched an extensive promotional] cam- 
paign to sell TV broadcast receivers, designed to accept the program 
broadcasts transmissions such as called for by the RMA-sponsored 
standards. 

The FCC believed that a sale of a great number of such receivers 
would freeze the art to the then-existing RMA transmission stand- 
ards and thus foreclose research believed necessary as to a number of 
technical operations then being developed before commercial TV 
broadcast service should begin. 

On March 22, 1940, the FCC issued an order suspending its rules 
under which TV broadcast program service was to be rendered on an 
experimental basis, beginning September 1, 1940. Thereafter, RCA’s 
promotional campaign to sell TV broadcast receivers ceased. 

30. On April 10 and 11, 1940, under Resolution 251, 76th Congress, 
3d session, the Senate Interstate Commerce Committee heard testi- 
mony respecting FCC’s order of March 22, 1940, suspending its rules 
for experimental TV broadcast service. 

RCA’s testimony was to the effect that its patent licensing struc- 
ture covered the RMA TV broadcasting system, but that the Farns- 
worth Co. patents were necessary for building and selling transmitter 
and receiver equipment. 

During the same year, RCA, upon request of the FCC, filed an 
exhibit in docket 5806 listing five U.S. patents it owned, and one 
patent application, under which it had licensing rights, each with 
claims believed to read on operations required by the technical stand- 
ards proposed in 1938 for TV broadcasting. 
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31. Because of the inadequacy of various suggested standards for 
TV broadcast black and white transmissions, early in 1940 the RMA 
agreed to set up a committee comprising repr esentatives of all com- 
panies and organizations interested in television for working out 
pending oper ational problems. 

Thus was born the National Television System Committee 

(NTSC). Panel No. 8 of this committee was given the job of con- 
Siering and recommending standards for the synchronizing signals 
of TV broadcs isting stations. The Du Mont Laborator ies, then a non- 
RCA patent licensee, led the fight for the adoption of its flexible 
synchronizing pulse transmission system which called for receivers 
capable of accepting changes in line, frame, and field scanning rates 
over a Wide range, and thus permit improvements in rate scanning 
changes without making obsolete receivers in the hands of the public. 

Dr. Thomas T. Goldsmith, chairman of NTSC, panel No. 8, and 
representing Du Mont Laborator ies, after charging in a letter dated 
December 28, 1940, that RCA and its licensees were serving the patent 
interests of RCA in choosing the RMA proposed rigid synchronizing 
signals, rather than the more flexible Du Mont Laboratories type; he 
suggested that patent holders form a_pé — licensing pool. No 
action was taken on this proposal by the NTS 

32. After a long and bitter fight between RO A and patent licensees 
on the one hand, and the FCC and independent patent holders on the 
other hand, NTSC recommended—and on April 30, 1941, the FCC 
adopted—technical standards for black and white transmissions per- 
mitting four synchronizing pulse systems, one capable of accepting 
changes in line fr: ume, and field se anning rates over a considerable 
range, and thus permitting improvements requiring rate scanning 
changes without making obsolete receivers in the hands of the public. 

This was the Du Mont Laboratories flexible pulse system. 

Again, after a long and bitter fight, the FCC and patent inde- 
epddente prevailed in obtaining from NTSC committees recommen- 
dations for the adoption of technical standards for FM broadcast. 
stations, and the aural side of TV broadcast stations, which had a 
broad patent base and were not tied to any patented system. 

These standards were adopted by the FCC in 1940 for FM broad- 
cast. stations, and in 1941 the same standards were adopted for the 
sound side of TV broadcast stations. RCA wanted to use amplitude 
modulation in both cases because such operations were within its pat- 
ent structure. 

34. On April 28, 1942, the FCC patent. adviser, when testifying be- 
fore the Senate Patent Committee (77th Cong., 2d sess.) respecting 
FCC's recommendations to Congress for compulsory licensing of pat- 
ents owned by communication ¢ arriers, recommended that RCA pat- 
ents be included. He testified (pt. 3, pp. 1247-48) as follows: 

Recent changes in the cross-licensing agreements have not in any way affected 
the rights of the respective radio and telephone groups. 

Regarding broadcast receivers, the RCA has under these cross-licensing agree- 
ments a non-exclusive right to manufacture and sell, and also the right to sub- 
license others. It is the only company of the two groups that has the right to 
sublicense others under the broadcast receiver patents of all the contracting 
companies. 

In addition, the RCA has the right to sublicense others in the United States 
and the same right under United States patents obtained by a number of foreign 
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concerns. It also has many patents which have resulted from its own develop. 
ments. Therefore, it will be seen that the RCA has a very strong patent pogj- 
tion in the radio broadcast receiver field. 

Under the cross-licensing agreements between the radio group and the tele 
phone group, the RCA has the nonexclusive right to manufacture and sell broad- 
cast transmitters under the patents of all the contracting companies and the 
right to sublicense others under its own patents, as well as the patents of Gen- 
eral Electric and Westinghouse. 

The RCA has licensed 52 or more companies for the manufacture and sale 
of broadcast receivers. It has licensed a number of companies for the manv- 
facture and sale of transmitters under the patent rights I have previously 
defined. However, all the transmiter licenses limit the manufacture to trans- 
mitters for specific purposes. Also, in these license agreements for both re 
ceivers and transmitters, the RCA usually obtains a license under the patents 
of the licensee both as to transmitters and receivers and, in some cases, these 
agreements permit the RCA to sublicense others. 

It is clear from what I have said that the RCA has a dominant patent position 
in the radio broadcast receiver field. It also has a very strong patent position 
in the transmitter field. There are, however a few others that hold important 
patents in the broacast transmitter field under which the RCA does not have 
the right to sublicense others, such as the American Telephone & Telegraph Co., 
Maj. Edwin H. Armstrong, and Allen B. Du Mont Laboratories, Ine. 

The Commission’s regulatory interest is principally in transmitters. Because 
of this conflict of patent rights in the transmitted field the Commission’s efforts 
to establish new broadcast services to the public are sometimes hampered, 
This was definitely illustrated in the case of high-frequency broadcast stations, 
ecommoniy known as FM broadcast stations. It was also illustrated in the 
ease of the Commission’s consideration of transmission standards for television 
broadcast stations. 

If the legislation proposed by the Commission for commn carrier patents 
were extended to radio broadcast patents this patent interference would be 
eliminated. 


Or 


35. Late in December 1942, the FCC sent letter directives to the 
Bell System patent holding companies, and the RCA, requiring each 
to file semiannual patent reports. Shortly thereafter, the Western 
Union and the International Telephone & Telegraph companies were 
required to file similar reports. 

In each case, copies of all agreements as to the patents owned or 
controlled by the person reporting were required, as well as complete 
information respecting patent licenses issued. 

Copies of license agreements were required, 1 including the so-called 
patent package licenses being issued by RCA. However, these letter 
directives did not call for information as to patents in use, or likely 
to be used, etna the information obtained upon these matters dur- 
ing the FCC’s investigation of the telephone industry (1935-39), 
and during the 1939-41 proceedings on technical tancaihd for TV 
and FM broadcast stations, was deemed sufficient at the time for FCC 
purposes. 

36. Finally, the FCC, through its efforts and the Department of 
Justice, obtained a decision from the U.S. Supreme Court in 1948 
which assured the FCC authority to make rules and regulations for 
preventing monopolistic practices through the broadcast facilities 
it author ized. This was the so-called chain rules case (319 U.S. 190.) 

37. Insofar as concerns RCA’s patent misuses through FCC tech- 
nical standards for FM and TV broadcast stations, the same Supreme 
Court decision paved the way for FCC action to challenge the quali- 
fications of NBC and RCA to serve public interest as broadeast li- 
censees because of RCA’s patent misuses, without awaiting court 
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conviction of antitrust violation for said misuses. In this connection, 
the Court said (p. 223) : 

That the Commission may refuse to grant a license to persons adjudged guilty 
in a court of law of conduct in violation of the antitrust laws certainly does not 
render irrelevant consideration by the Commission of the effect of such conduct 
upon the “public interest, convenience, or necessity.” A licensee charged with 
practices in contravention of this standard cannot continue to hold his license 
merely because his conduct is also in violation of the antitrust laws and he has 
not yet been proceeded against and convicted. 

By clarifying in section 311 the scope of the Commission’s authority in dealing 
with persons convicted of violating the antitrust laws, Congress can hardly be 
deemed to have limited the concept of “public interest” so as to exclude all con- 
siderations relating to monopoly and unreasonable restraints upon commerce. 

Nothing in the provisions or history of the act lends support to the inference 
that the Commission was denied the power to refuse a license to a station not 
operating in the “public interest” merely because its misconduct happened to 
be an unconvicted violation of the antitrust laws. 


VII. FCC POLICY (2), NOVEMBER 13, 1944—OCTOBER 31, 1947 


38. During this period, the FCC voted for the hands-off policy as to 
patents respecting technical standards for FM and TV broadcast 
services; it refused to consider patents in proceedings for revising its 
technical standards for black and white picture transmissions of TV 
broadcast stations and refused to consider patents in proceedings for 
proposed technical standards for color picture transmission of TV 
broadcast stations. 

Also, no action whatever was taken respecting RCA’s monopoly in 
the business of “package” licensing others to manufacture and sell 
broadcast receivers. 

39. In 1944 the RMA and the Institute of Radio Engineers spon- 
sored the Radio Technical Planning Board (RTPB) for reviewing 
the FCC technical standards for black and white picture transmis- 
sions promulgated in 1941 which permitted four system types of 
transmissions including the so-called Du Mont Laboratories’ flexible 
synchronizing pulse type. 

On February 23, 1944, committee II of RTPB, panel 6, voted 11 to 
9 to freeze the standards to the RMA system. Two of the majority 
vote came from RCA representatives, and seven from manufacturers 
of TV broadcast receivers, each holding an RCA “package” license 
covering the manufacture and sale of such receivers. The two dis- 
senting votes came from Du Mont Laboratories and the Society of 
Motion Picture Engineers. 

On April 14, 1944, RTPB panel No. 6, adopted the recommenda- 
tions of its committee II by a vote of 19 for, and none against. Of 
these 19 votes, 13 were RCA patent licensees, or “persons” who had 
other direct relationship with RCA through patent agreements; 11 
were RCA-TYV broadcast receiver licensees. 

40. The technical standards which fit the RMA system, best fit 
RCA’s patent licensing structure. On November 21, 1945, the FCC 
issued a report on proceedings ( (docket 6780) adopting the rigid 
technical standards for TV broadcasting recommended by RTPB in 
1944. 

No patent questions were permitted by the FCC during the pro- 
ceedings and no testimony whatever was adduced respecting patent 
control of the operations required by the technical standards later 
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promulgated for TV broadcast stations respecting either sound trans. 
a or video transmissions. 

As of December 31, 1945, RCA had issued 298 package licenses 
of which 134 were for radiobroadcast receivers including television, 
On October 22, 1947, RCA paid the Farnsworth Co. $21% million for 
the nonexclusive but unrestricted right to sublicense and retain royal- 
ties on all Farnsworth TV receiver broade ast patents. 

This placed complete patent control in RCA of receivers for black 
and white transmission of TV broadcast stations operating pursuant 
to FCC technical standards, 

42. In 1947 the FCC denied the petition of CBS proposing that TY 
broadcast stations be permitted to operate on UHF channels for color 
transmissions pursuant to the so-called field sequential system devel- 
oped and patented by CBS (docket 7896). Patent considerations 
were ruled out by the FCC. 

RCA made the counterproposal that its so-called simultaneous color 
transmission system then being developed be adopted instead. The 
an system was never dev eloped to a usable stage. 

The 1944 RTPB recommendations made no change in the tech- 
er standards for FM broadcast stations, and the aural side of TV 
broadcast stations promulgated by the FCC in 1940 and 1941, re- 
spectively. 

As of 1945, when FCC adopted substitute technical standards for 
black and white transmissions of TV broadcast stations, RCA’s patent 
structure respecting technical standards for FM broadcast stations, 
and the aural side of TV broadcast stations, was subordinate to basic 
patents on wide-band frequency modulation owned by Major Arm- 
strong. 

This situation continued until 1950 when said basic patents expired 
after which the RCA patent structure governed. 


IX. FCC POLICY (1), DECEMBER 29, 1947—FEBRUARY 21, 1952 


44, Over the 1947-52 period the FCC majority reverted to the patent 
policy in effect between 1939 and 1944; it took every precaution and 
action to discourage RCA’s continuing patent misuses through its tech- 
nical standards for either FM or TV broadcast stations; it took the 
following actions: 

1) Early in 1948, it authorized its patent adviser to make a com- 
plete investigation of the patent situation respecting transmitters and 
receivers for FM or TV broadcast stations. 

(2) During its 1949-50 proceeding (docket 8736) for determining 
technical standards for color transmissions of TV broadcast stations it 
required each party to the proceedings to reveal its patents, and its 
patent applications, respecting their existing FM and TV broadeast 
stations, as well as the three color systems proposed, namely, the CBS 
field sequential system, the RCA dot sequential system, and the line 
sequential system offered by Color Television, Inc. 

In addition, the FCC patent adviser was allowed to cross-examine 
the witnesses of the patent holders to the proceedings. 

(3) Based upon the patent investigation being conducted, on Feb- 
ruary 25, 1949, the FCC through a letter report informed the chair- 
man of the Senate Interstate and F oreign Commerce Committee that 
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in case it found a licensee or applicant in a position to acquire or 
exercise monopolistic control in the industry through patents, it would 
refer the matter to the Department of Justice for appropriate action 
under the antitrust laws, or, if the offender were a licensee or applicant, 
it would challenge its qualifications to serve public interest, or enter 
into such a proc eeding, and in addition, refer the matter to the Depart- 
ment of Justice (Pike and Fisher R.R., vol. 1, pt. 3, p. 91:125). 

(4) On September 1, 1950, the FCC released its order and report, in 
docket 8736 et al. adopti ing technical standards for the CBS patented 
field sequential system on the condition the receiver manufacturers 
would build future receivers with tuning brackets whereby the color 
transmissions could be received in black and white. 

RCA and its licensees constituted the receiver manufacturing in- 
dustry ; they refused the FCC request even though such receivers were 
in being at the time on which RCA held patents. In spite of this 
negative response, the FCC on October 10, 1950, made its September 1, 
1950, order and report final. 

(6) In paragraph 126 of the September 1, 1950, report (docket 8736 
et al.) the FCC stated that RCA’s monopolistic patent position in the 
TV broadcast field would tend to discourage fundamental research 
by other companies, and would tend to foster action on the part of 
RCA and licenses which would result in the control of receivers sold 
to the public. It also stated that appropriate proceedings could be 
taken, or remedial legislation could be sought from Congress; or it 
could take both of these steps. 

(7) Upon letter requests of the Antitrust Division of the Depart- 
ment of Justice, beginning early in 1950, the FCC began sending said 
Division copies of its patent adviser’s reports on the patent situation 
respecting transmitters and receivers for FM and TV _ broadcast 
stations. 

(8) On November 23, 1951, on the basis of its patent adviser’s re- 
ports, the FCC by letter requested the Department of Justice to con- 
sider antitrust action against RCA. In the same letter, it retained for 
its own action the matter of challenging the qualifications of RCA and 
NBC to serve the public interest because of RCA’s patent misuses. 

(9) The FCC and the Department of Justice were successful in de- 
feating RCA court action against FCC’s report and order sr~'{ 
adopting technical standards for the CBS color system. On May 
1951, the U.S. Supreme Court rendered its decision holding that the 
FCC report and order was valid and enforcible. 

(10) In a final effort to stop patent misuses by patent holders ren- 
dering communication carrier services, radio services, and broadcast 
services, the FCC on November 29, 1951, gave notice of a rulemaking 
proceeding, docket 10090, requiring all such patent holders to file an- 
nually reports giving complete information as to their respective pat- 
ents in use for transmitter and receiver equipment, and also complete 
information as to their patent agreements and licensing practices. 

No final action was taken in this proceeding during the 1947-52 
period when FCC policy (1) was in effect. 


X. FCC POLICY (2), FEBRUARY 21, 1952, TO DATE 


45. Starting in 1952, and continuing to date, the FCC majority has 
voted hands off as to patent monopolistic practices through its tech- 
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nical standards for FM and TV broadcast services. In other words, 
the FCC majority has refused to follow the policies or actions esta 
lished over the period 1939-44 and 1947-52. 

More specifically, the final vote of the majority has been against all] 
patent staff proposals designed to effect or put into use any of the 
previous policies or actions for preventing patent misuses ‘through 
FCC technical standards for radio services, including broadcasting, 

46. The FCC majority actions over the periods from 1952 to date 
which were contrary to policy (1), in effect over the periods 1939-44, 
and 1947-52, follow : 

(1) On September 24, 1952, the FCC majority voted against a notice 
to NBC and RCA challenging whether a grant to NBC of renewal 
licenses for its TV broadcast stations at Cleveland, Ohio, and Wash- 
ington, D.C., was in the public interest because of RCA’s patent mis- 
use practices in the FM and TV broadcast fields. 

On November 13, 1952, the FCC majority voted likewise as to 
license renewals for NBC-AM broadcast stations in San Francisco, 
Chicago, and New York City, and TV broadcast stations in Holly wood 
and Chie ago. The patent staff memoranda recommending such pro- 
ceedings was, in the main, based upon the policy set forth in FCC’s 
letter report dated February 25, 1949, to the chairman of the Senate 
Interstate and Foreign Commerce Committee and the 1943 U.S. Su- 
preme Court decision in the FCC chain rules case upon which the FCC 
itself relied for the policy adopted i in 1949. 

(2) On August 6, 1952, the FCC majority refused patent consid- 
eration in a proceeding for hearing an NBC-—RCA proposal to substi- 
tute standards of their choice for color transmissions of TV broadcast 
stations in lieu of the field sequential standards adopted by FCC, 
September 1, 1950, principally on the plea that the standards prev iously 
adopted for color transmission were sterile. 

The patent staff memoranda presenting the propos: al for patent 
considerations in the proceeding sought by NBC and RCA showed 
that RCA held extensive patent rights on the color system for which 
it proposed standards; that such was revealed by the 1948-50 patent 
investigation; that RCA had the licensing power as to all necesssary 
patents for the ms “oe wcture and sale of black and white video trans- 
mitters and receivers for TV broadcast stations; and that the adoption 
of the standards proposed would give RCA a complete monopoly of 
patent licensing as to transmitters and receivers for both black and 
white and color transmissions of TV broadcast stations. 

Also, that the RCA patent structure was such that it would support 
the patent misuse practices until 1960 or longer respecting TV broad- 
casting whether for black and white or color transmissions of TV 
broadcast stations. 

The patent issues presented by the staff memoranda for the proceed- 
ing as to the substitute color standards proposed by NBC and RCA, 
in addition to calling for determining the patent situation as to said 
substitutions standards, also called for determining whether or not 
RCA’s patent structure and related practices, or its activities since 
1950 respecting technical standards for TV and FM broadcast sta- 
tions, had in anyway influenced the withholding of TV broadcast 
receivers from the market with the tuning br ackets proposed by FCC 
for making such receivers compatible for receiving in black and white 
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the color transmissions pursuant to the field sequential standards the 
FCC adopted in 1950 (docket 8736 et al.). | 

(3) On December 1, 1953, the FCC Chairman refused a letter 
request of the Department of Justice that it be furnished information 
for antitrust purposes as to the extent of all patent holding positions 
which may read upon any of the proposed substitute technical stand- 
ards for color transmissions being considered (docket 10637) in lieu 
of the technical standards for color transmissions pursuant to the 
CBS field sequential system promulgated by the FCC in 1950 (docket 
8736 et al.). 

(4) On December 17, 1953, the FCC adopted the substitute technical 
standards recommended by the National Television System Com- 
mittee (NTSC), docket 10637, for the 1950 standards requiring the 
CBS field sequential system. NTSC reported that patents were not 
considered by its committees in the election of the standards recom- 
mended. 

Shortly after the FCC adoption of the NTSC substitute standards, 
RCA announced that its color system fit the standards adopted, but 
that it did not know of any such NTSC system. Since 1953 only 
RCA-patented systems and devices have been used for color transmis- 
sions by TV broadcast stations and the receivers for such programs 
in color. 

(5) On April 24, 1957, the FCC majority voted to terminate patent 
rulemaking proceedings in dockets 10090 and 11228. The first notice 
of the proceeding in docket 10090 issued November 29, 1951; it covered 
all patent holders engaged in any of the service regulated or authorized 
by the FCC. 

After the 1956 consent decree as to Bell System patents, there was 
no need to cover the patents used for communication carrier services. 
The proceeding in docket 11228 required each party proposing tech- 
nical standards for new or revised services and all parties filing com- 
ments, to disclose their respective patent positions as to the standards 
proposed. 

The rules the majority rejected were in lieu of the rules they previ- 
ously noticed in both proceedings; they required information only as 
to unexpired patents used in transmitters or receivers manufactured 
and sold for operations required by FCC technical standards in the 
radio services, including AM, FM, and TV broadeast stations. 

47. There were two dissenting statements to the FCC majority 
report and order for terminating the patent rulemaking proceedings 
in dockets 10090 and 11228; each found the rules rejected to call only 
for information needed by FCC for administering its functions; that 
the rules would not impose a burden on either the patent holders or 
the FCC staff; and in substance, each found that the proposed patent 
rules were not contrary to sound administrative practice. These were 
the matters upon which the majority based their order and report for 
terminating both proceedings. 

48. One of the dissenters set forth the specific reasons for his dis- 
sent. He pointed out that the FCC should have all the patent infor- 
mation it needs on an annual basis respecting the technical standards 
it has promulgated, or will promulgate for radio services including 
TV broadcasting; that the comments filed by the patent. holders in one 
of the proceedings invited such rules; that such was the proposal be- 
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fore the FCC when it last voted to terminate both patent rulemaki 
proceedings; that unless patent control is kept out of FCC st: andalll 
competitive research for improving the operations required is stymied 
and the FCC function to encourage the larger and more effective use 
of radio is defeated; that there exists a dire need for competitive re- 
search to the end that the operations of UHF TV broadcast stations 
can more evenly match the service of UHF stations; that for the pur. 
pose of disseminating knowledge the lists filed under the patent rules 
as to patents used should be made available to the public; that the 
patent information filed would be ample to avoid tying down FCC 
technical standards to patents owned by one person; that the ma- 
jority opinion holding that the rules constitute a matter for the De- 
partment of Justice, is tantamount to saving the Department. is re. 
sponsible for the administration of the technical st: inch irds FCC pro- 
mulgates, and also responsible for the FCC function or duty of en- 
couraging the larger and more effective use of radio; that the rules 
would not impose an objectionable workload on the patent holders be- 
cause they call for information only as to patents which the patent 
laws require to be known by them for marking the patented radio 
equipment they manufacture and sell; and finally, that the FCC staff 
was adequate for doing the additional work which would be made 
necessary by the patent rule filings. 


















XI. ACTIONS OF THE DEPARTMENT OF JUSTICE RESPECTING RCA PATENT 


MISUSES 











19. Early in February 1952, the Justice Department launched a 
grand jury investigation in the U.S. District Court for the Southern 
District of New York in the matter of patent holdings and practices 
of 20 radio-TV equipment manufacturers including RCA; the court 
issued subpenas to each of the patent holders for records falling into 
9 categories. 

Some of the categories covered the patent misuse practices through 
FCC technical standards for FM and TV broadcast stations revealed 
by the FCC 1948-50 patent investigation. In January 1953, the De- 
partment of Justice withdrew its grand jury investigation but re- 
tained the subpenaed records. 

50. In November 1954, the Department of Justice filed in the U.S. 
District Court for the Southern District of New York its pending 
antitrust complaint for civil action against RCA which covers the 
RCA patent misuses through the FCC technical standards for FM 
and TV broadcast stations revealed by the 1948-50 FCC patent in- 
vestigation. 

Finally, on February 21, 1958, the Department of Justice sec ‘ured 
a grand jury indictment in the United States District Court for the 
Southern District of New York for criminal action against RCA of 
which some of the charges again cover the RCA patent misuses prac- 
ticed through the FCC technical standards for FM and TV broad- 
cast stations. 





















XII. 





SUMMARY AND CONCLUSIONS 
The FCC was correct during the 1939-44 period in adopting 
the aida y of taking every precaution and action to combat patent 
misuses through its technical standards for FM and TV broadcast 
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services; it was right when during the same period it determined that 
if such measures were not taken, RCA and its patent licensees would 
usurp its functions of determining such standards, and also render 
futile its duty or function to encourage “the larger and more effec- 
tive use of radio”; it was right in adopting technical standards dur- 
ing the same period with a broad and flexible operational base inso- 
fur ue cole erned patents. 

The FCC erred during the 1944-47 period when it followed a 
shite off policy as to pi atents in connection with the consideration and 
adoption of substitute standards for black and white picture trans- 
mission of TV broadcast stations; it was wrong in adopting technical 
standards in 1945 which tied the operations down to the RMA pat- 
ented system for black and white transmissions of TV _ broadcast 
stations. 

If it had followed policy (1) it could have prevented RCA mo- 
nopoly in the business of ilasinn others to manufacture and sell 
transmitters and receivers for the FM and TV broadcast services. It 
may have stopped the continuance of RCA in maintaining a patent 
structure having the force and/or effect of causing its patent licensees 
to vote for technical standards which best fitted its patent structure 
and licensing practices. 

53. It was too late during the 1947-52 period to prevent RCA hav- 
ing a patent structure capable of supporting patent misuses respect- 
ing transmitters and receivers for black and white TV broadcast sta- 
tions. However, the FCC undertook to apply policy (1) to stop RCA 
in gaining a patent position for applying its patent misuse practices 
as to color TV broadcast transmitters and receivers. 

The FCC adoption of the CBS patented field sequential system was 
a great step in this direction, because it took away patent control as 
to color from RCA and made possible a development away from 
RCA’s patent structure. This was a valiant effort but it did not suc- 
ceed because RCA and its licensees would not build and sell black and 
white TV receivers which were tunable for receiving field sequential 
color transmissions. 

Again, RCA and its licensees prevented the development of Major 
Armstrong's wide-band frequency modulation until his basic claims 
had expired. 

54. During the 1947-52 period FCC took two other highly impor- 
tant actions to combat RCA patent misuses. The first action was the 
adoption of policy on February 25, 1949, whereby such misuses 
through its technical standards would be referred to the Department 
of Justice for antitrust action; or, if the offender were an FCC licensee 
or applicant, it would challenge its qualifications to serve public in- 
terest. 

The second important action it took was that it carried out the first 
requirement of its February 25, 1949, policy : It reported RCA’s patent 
misuses to the Department of Justice for antitrust action. 

- Over the period of 1952 to date, the FCC majority has erred 
in odien for policy (2). More specifically, the majority erred in 
voting for a hands- off policy as to patent considerations, and thus 
permitted RCA to enlarge its patent licensing monopoly as to trans- 


mitters and receivers for color transmissions of TV broadcast 
stations. 
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56. The FCC as of today has two pieces of unfinished poe 
which are (1) to challenge ‘the qualifications of RCA and NBC for 
serving public interest as ‘broadcast licensees because of RCA’s patent 
misuses through FCC’s technical standards for FM and TV broad- 
cast stations, and (2) promulgate the patent rules the majority re- 
jected on April 24, 1956, in dockets 10090 and 11228. 

57. Action (1) would be pursuant to Commission policy adopted 
February 25, 1949, and in accord with the U.S. Supreme Court’s 
1943 decision on FCC chain rules. 

In addition, such action would be in full accord with the January 
10, 1958, opinion of Chief Judge Kirkpatrick for dismissing the 
Department of Justice antitrust complaint against NBC and RCA 
respecting the NBC and Westinghouse trade as to TV broadcast 
stations located at Philadelphia and Cleveland. 

58. The matter of promulgating patent rules similar to those re- 
jected April 24, 1956, in dockets 10090 and 11228 is in full accord 
with FCC policy (1) in effect during the 1939-44 and 1947-52 periods. 

It is a remedy for ascertaining patent misuses of FCC licensees 
through its technical standards for radio services including broad- 
¢ asting, because it would provide adequate information for detecting 
such practices in the initial stages, and with policy (1) in effect, they 
could be defeated. 

That completes my statement, Mr. Chairman. 

The Cuairman. That is a very thorough and complete analysis of 
the situation, including your own, I assume, summary and con- 
clusions. 

They were your own, were they not ? 

Mr. Baver. That is right, sir. 

The Cuairman. It is almost 12 o’clock. I am sure there are ques- 
tions that will be asked in relation to your statement. I think, in 
view of the fact that there will be a good many questions to ask, 
since it is 12 o'clock and the House will meet in about 5 minutes, 
that we will recess until the morning. 

In the meantime, I would like to ask this one question: Do I under- 
stand, Mr. Bauer, that the patent problem insofar as the A. T. & T. 
is concerned, is about worked out or already worked out with the 
1956 settlement, I believe, or consent decree ? 

Mr. Baver. That is right. As far as the FCC is concerned; yes. 

The Cuatrman. That is what I mean. The patent problems be- 
fore the FCC then, are only those with the A. T. & T. that have 
existed ¢ 

Mr. Baver. With the RCA you mean. 

The Cuarrman. I beg your pardon. 

Mr. Bauer. Are only those with the RCA. 

The Cuamman. Only those with A. T. & T. over the years and 
RCA and others who have had to deal with Federal Communications 
problems ? 

Mr. Bauer. That is right. 

The Cuatrman. The one remaining problem with the Commission, 
according to your statement here, is ‘the problem of patent misuse in 
connection with the transmitters of FM and TV ? 

Mr. Bauer. Yes, that is the operation specified by the Commission’s 
technical standards for these services to the public, of course, to both 
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the transmitters and the receivers, because what goes out is received. 

The patent considerations with respect to those services are the 
uestions. 

The Cuarrman. There will be a number of questions on that. You 
can be back in the morning at 10 o’clock, can you not ? 

Mr. Bauer. Yes. 

The Cuarman. The committee will recess until 10:30 in the morn- 
ing in this same room. 

(Whereupon, at 12 noon, the hearing in the above-entitled matter 
was recessed, to reconvene at 10:30 a.m., on the following day.) 
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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


THURSDAY, APRIL 24, 1958 


Hovust or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, Dal re 
The special subcommittee met, pursuant to recess, at 10 a.m., in 
the Caucus Room, Old House Office Building, Hon. Oren Harris 
(chairman) presiding. 

Present: Representatives Harris (presiding), Hale, O'Hara, Flynt, 
and Heselton. 

Also present: Robert W. Lishman, counsel to the subcommittee. 

The CHairMAn. The committee will come to order. 

Yesterday the committee heard the formal presentation of the state- 
ment of Mr. William H. Bauer. He had just concluded his statement, 
and due to the hour and the House meeting, we have returned this 
morning for some questions of Mr. Bauer regarding his statement on 
this problem. Mr. Lishman, I believe you have some questions. 

Mr. Lisuman. Yes, Mr. Chairman. 

Mr. Bauer, in section 1 of your statement, you define patent misuse 
and patent abuse under certain references. In order that we may 
understand a little more clearly what is meant, would you mind ex- 
plaining more fully what is a patent misuse or patent abuse ? 


TESTIMONY OF WILLIAM H. BAUER, ESQ., FORMER PATENT 
ADVISER TO THE FEDERAL COMMUNICATIONS COMMISSION— 
Resumed 


Mr. Bauer. A patent misuse or abuse, Mr. Lishman, occurs where 
a person or company enters into practices which more or less establish 
a monopoly, and that monopoly is not within the patent that the per- 
son owns or controls. It is the force and effect of the practices backed 
up by the patent structure, but the particular monopoly is not within 
the claims of the patents or of that structure. Such a patent misuse is 
not, according to authorities that I cited, always a violation of the 
antitrust laws. That depends upon the amount of destruction of com- 
petition that is caused by the misuse, whether or not it infringes or 
violates the antitrust laws. 

Mr. Lisuman. Am I correct in understanding your statement that 
it is to the effect that even though a company has misused patents 
and has not been convicted of an antitrust offense, nevertheless the 
Commission could take that into account in granting a license / 
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Mr. Baver. I think what you are asking me is whether or not a 
person who is a licensee of the FCC, and there is a misuse of patents 
through its technical standards for radio service broadcasting, under 
the Supreme Court in the Chain Rules case, the FCC does not need to 
await conviction of court for such patent misuse, but can proceed 
against the licensee before that to determine whether or not its misuse 
practices are such that it disqualifies the licensee. That is, an FCC 
licensee. 

Mr. LisumMan. On page 1 of your statement, you say that sections 
218, 602(d) of the Communications Act of 1934, as amended, provide 
the FCC authority to combat patent misuses in the communications 
carrier service field, and that on March 15, 1935, Congress authorized 
the FCC to investigate the telephone industry, including patents; 
is that correct ? 

Mr. Baver. That is correct, but I would like to explain so that you 
will be more clear as to what I have said. The investigation of the 
telephone industry authorized by Congress that went over from the 
years 1935 to 1939 when we made our report to Congress, that was 
for the prime purpose of giving the Commission sufficient informa- 
tion as to all phases of the Bell System, and independents, so that 
they could properly regulate the communication carrier fields which 
they covered. It includes patents, particularly the patents of the 
Bell System and the patent holding companies, and their practices and 
the like. 

As to these two sections in the Communications Act, that was a 
further extension of the authority of Congress. Section 218 gave 
the Commission the right to call for all information that it desired 
with respect to patents and inventions owned or controlled by the 
communication carriers, and also to go into the mangement of these 
carriers as to those inventions and “patents, in order to determine 
whether or not they were being used to render to the public the best 
service possible. 

What was the other section ? 

Mr. Lisnman. The other section was 602(d). 

Mr. Bauer. That section merely gave to the Commission the right 
to obtain stop injunctions, we will say, against anyone that was 
violating the Clayton Act, sections 2, 3, 7, and 8. Stop and cease 
orders, I should have said. 

Mr. Lisiman. On page 2 of your statement you say that the FCC’s 
investigation revealed patent misuses on the part of the Bell System 
companies and that it recommended to Congress compulsory patent 
licensing as remedial legislation for the Bell System’s patent misuses, 
is that correct ? 

Mr. Baver. That is right. What did the Commisison do—I speak 
there because I was engaged in the investigation and made the recom- 
mendation—was that where there was a license under Bell System 
licenses in the public interest, the Commission recommended to Con- 
gress that it legislate the right for the Commission to exercise compul- 
sory licensing of Bell System patents at reasonable royalties, provid- 
ing it did not interfere with the progress and development of the art. 

Mr. Lisuman. On pages 3 and 4 of your statement you say that 
Congress never considered FCC’s compulsory licensing proposal, that 
there was no relief from the Bell System patent misuses until the 
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1956 consent decree against A.T. & T. and Western, and that this 
consent decree today poses the question whether or not its provisions 
will nullify Bell Sy stem patent misuses ; is that correct ? 

Mr. Bauer. That is right. Let me explain a little further. I said 
there that Congress never considered it. Congress in a way did con- 
sider it. The Senate Patents Committee in 1943 did. I represented 
the Commission before that committee and put the matter of that 
compulsory provision or proposed legislation before that committee. 
So it did receive some consideration. We did not get any relief, the 
FCC, until the consent decree as to Western Elec tric and A. T. & T. 
in 1955. 

I mean by that we took no action. The Commission waited to see 
what Congress might do, waited to see what the Department of Justice 
would do, and when that decree came, it gave practically the same 
thing as was asked by the Commission in 1939. Does that cover your 
question / : 

Mr. Lisoman. That covers the question. 

On pages 4 and 6, you say that because of fear of monopoly in the 
radio field under the so-called 1920 cross-lic ensing agreement between 
the telephone group and the radio group, Congress authorized the 
Federal Trade Commission to investigate; that this investigation 
‘aused Congress to enact provisions to combat patent misuses or patent 
monopoly in the radio field, which provisions were sections 13 and 15 
of the Federal Radio Commission Act in 1927 and such sections be- 
came in turn sections 311 and 313 of the act establishing the FCC in 
1934, is that correct ¢ 

Mr. Baver. That is correct. I will explain a little further, and I 
will start with the end of your question by saying that section 313 
of the FCC Act provides for antitrust laws to be applied to all radio 
equipment. Section 311 gives the FCC, or did at that time, the right 
to revoke a license when one of its licensees tried or did monopolize 
radio communciations. That is enough to understand what 13 and 
15 were of the Federal Radio Commission Act. They are sections in 
the same authority. 

Now go back to the fact that Congress was worried about these 
cross-licensing agreements between the radio group and the telephone 
group as being nothing more than instrumentalities to monopolize 
radio. The picture is beautifully said in the past records of this 
Congress, and particularly from the late Senator White, who was 
then a Representative here, and who had this subject very much in 
mind, and did an immense amount of work on it. That completes my 
answer. 

Mr. LisHMAN. On page 6 you state that Congress authorized the 
FCC under section 303(e) to promulgate technical standards for 
radio service, including broadcasting. Is this related to combating 
patent misuses and what are the technical standards ? 

Mr. Bauer. Yes. It is only two lines long and I would like to read 
it, and then I will tell you all about it. 

Mr. Lisuman. Would you like to read what ? 

Mr. Bauer. Section 303(e). That simply says that the Commis- 
sion has the right— 
to regulate the kind of apparatus to be used with respect to its external effects 
and the purity and sharpness of the emissions from each station and from the 
apparatus therein. 
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You can readily see that gives the Commission authority to make 
what we first called standards of good engineering practice. In other 
words, it gave them the authority to determine the operations so as to 
provide a signal or a signal form that would give the best quality 
of transmission, like of pictures or like a sound radio signal. That 
is in substance the authority of the Commission respecting technical 
standards and usages came in later years as standards for good engi- 
neering prac tice. 

Do I make that clear, Mr. Lishman ? 

Mr. LisuMan. Yes, sir. Digressing from your statement of yester- 
day, how are these technical stand: rds established by the Commission?! 

Mr. Baurr. First the Commission, take for instance the standards 
for the TV broadcast stations, they received the first complete set of 
standards in 1939. They were the first technical standards of good 
engineering practice or whatever you want to call them. They were 
the proposals from industry, the RMA, Radio Manufacturers Associa- 
tion, and those standards were then studied by a committee of the 
Commission—three Commission members—and they made their re- 
port and recommendations. 

I read to you here the recommendations as to patents which the 
Commission accepted, bearing in mind all the time that patents area 
different consideration and a separate consideration from good engi- 
neering or from engineering. Then there was a proceeding, docket 
5806, in which the industry was permitted to come before the Com- 
mission and state their views as to those standards. Before and dur- 
ing that time the NTSC was born, that is the National Television 
System Committee, and they had committees of the industry to divide 
up the different sections or different phases of these standards, so that 
each committee would have a special job of doing that, going in and 
considering the standards in light of the technological de -velopments 
and what was the best thing we could have in the way of television 
transmission standards. That is the procedure. 

Then after they had made up their mind, the NTSC, they were 
submitted to the FCC and those standards were adopted April 31, 
1941, for black and white transmission of TV broadcast stations and 
FM, frequency modulation, for the sound side. 

Mr. LisnhmMan. Mr. Bauer, when these standards are proposed and 
submitted to FCC, I would like to have you state for the record what 
functions are performed in the establishment of the standards by the 
engineering or technical staff of FCC, and what functions are per- 
formed by “the Commissioners themselves. Let us start off with the 
engineering staff. What do they do with these proposed standards? 

Mr. Bauer. Prefacing my answer to that, I want to again state 
that the patent matter—that is, whether or not these standards call 
for operations upon which claims of patents and unexpired patents 
exist—is a separate consideration from what the engineering staff 
does. In other words, the Commission itself controls. entirely as to 
the patents. In other words, the policy of what they will let the patent 
staff do. 

Now, going to the engineers, may I express myself this way, as I 
felt it? “They give their heart and soul to digging out everything that 
might be bad in those standards insofar as they can, and finally after 
all the t testimony is in, and all the work is done, submit their recom- 
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mendations to the FCC and the Commission votes on the matter, 
whether or not those standards shall be the standards or not. 

Mr. LisumMan. The engineering staff in arriving at its reeommenda- 
tions concerning the exc ellence or lack thereof of the proposed stand- 
ards, does it go into the question of whether these standards will be 
tied into a patent owned or controlled by a single manufacturer? 

Mr. Baver. No, that is an entirely separate consideration. 

Mr. Lishman. Do you know whether the Commission has ever 
instructed the engineering staff to look into that question in coming 
up with its recommendations? 

Mr. Bauer. They did not as far as I know. They instructed their 
patent adviser in the two periods that I have mentioned to look into 
those matters, and to bring them upon the record in each case. There, 
I might point out, in those cases the Commission permitted to come 
into the notice of proceeding the matter of patents would be considered. 
In other words, a notice would read that the patent situation as to these 
particular standards would receive consideration. Those were the 
yeriods when policy No. 1 was in effect which I have testified to here 
inmy paper of yesterday. 

Mr. Lisuman. Am I correct in understanding your testimony that 
the FCC engineering staff may come up with recommendations to the 
effect that the technical standards proposed by the industry are of the 
highest caliber and should be adopted, but nevertheless such report 
and recommendation by the engineering staff pays no attention what- 
soever to the so-called patent monopoly “problem ? ? 

Mr. Baver. That is right. That is a matter of policy of the Com- 
mission. As I told you, the instruction of the Commission is con- 
trolling. It is a separate consideration. 

Mr. Lisuman. Now returning to your statement of yesterday, Mr. 
Bauer, on page 6 you say that the FCC pursuant to section 303(g) of 
the act, has the duty to encourage the larger and more effective use in 
the public interest of communication facilities. How is that duty 
connected with patent misuses / 

Mr. Bauer. As you see, Mr. Lishman, you have quoted practically 
what that section is. It is a little more, but that is the part that we 
are interested in here. You can see that duty upon the Commission, in 
drafting standards, if it favors the patents of one party over others, 
the standards themselves would be tied to the patents of the individual 
it favors. The result of that would be that it places in that party 
the power to hold off all others as far as research for improving the 
standards is concerned. Because what is the use to go into research 
and spend the money if you come out with inventions and patents 
and you cannot give license under them. We have had that a great 
deal. I won't go into that now, but I am pointing that out. 

That being the case, the section 303(g) imposes the duty upon the 
Commission to take care of the standards that it promulgates under 
303(e) in order that it can carry out its duty under 303(g), that is, 
encourage the greater and more effective use of radio in the public 
interest. 

The Cuatrman. Mr. Council, may I make an inquiry here? 

Mr. LisuMan. Yes, sir. 

The Cuatrman. Did you ever say what the standards were? Have 
standards been adopted ? 
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Mr. Bauer. Yes, sir. 

The Cuarrman. Have technical standards been adopted ? 

Mr. Bauer. Yes. Did lever say? 

The Cuairman. Did you explain awhile ago what they were ‘ 

Mr. Bauer. Yes. 

The CuarrMan. I missed it. 

Mr. Bauer. I would do it again, Mr. Chairman. 

The Cuarman. Could you do it very briefly. 

Mr. Baver. I would be glad to. In the first place I went back to 
television which is a new service—television broadcasting—and I used 
that as an example. In 1938, the Commission received the first com- 
plete set of technical standards for TV broadcasting from the RMA, 
They were proposed as the technical standards. 

The Cuarrman. Whoisthe RMA? 

Mr. Baver. The Radio Manufacturers Association. ‘The Commis- 
sion immediately appointed three Commissioners as a committee. 

The Cuatrman. I know allthat. I read that. 

Mr. Bauer. Those standards—a notice was given of a public pro- 
ceeding to determine whether or not those standards were the right 
standards to adopt for television. That is, the operations to be had 
from the transmitters to provide both the individual video and the 
sound signals, whether or not the definitions and the requirements 
under that set of standards was the thing for the public. Do you 
see that point ? 

The CuarrmMan. Yes, except I don’t see the standards. You are 
telling me the results. 

Mr. Baver. All right. We can go back to the standards now, and 
let me try to explain what the standards would be. Take the sound 
side, that is, there is a sound side and a picture side of television. As 
you look at television you see the picture and hear the sound. They 
must operate on 6 megacycles as we have it today. A certain amount 
of that 6 megacycles is devoted to sound. The rest of it is devoted to 
the transmission of the picture. That picture must be the best quality 
and the sharpest signal, as I just read you from section 303(e) of the 
act, which requires that. The Commission would review the whole 
art, whatever had been produced, in order to find what is the best, and 
then they will draw and promulgate definitions and requirements and 
they call them standards of good engineering practice or technical 
standards for TV broadcasting to provide the sound and the picture 
for transmitting to the public ‘that have receivers, which are the key 
that locks the waves so you see the picture and hear the sound. AmI 
clear now ? 

Mr. Lisoman. Mr. Chairman, we have the engineering standards 
of the FCC right here, if you care to look at them. They are rather 
bulky. If I may ask a few questions, it may clarify what you seem 
to have in mind. 

The CHarrman. It occurred to me that if the Commission’s duty 
and responsibility was to establish technical standards, it ought to be 
outlined some way. Is this the outline? 

Mr. Baver. You mean the standards themselves? 

The Carman. Yes. 
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Mr. Bauer. I have the standards that we first adopted for television 
stations as of April 1941. 

The CuHamman. What are they now? 

Mr. Baugr. Now they are slightly changed. They were changed 
in 1945. 

The Cuarrman. That is not much of an answer to ask about some- 
thing that you don’t know and say what is the difference between now 
and then, and you say they are slightly changed. What you did not 
know then from what you do not know now. 

Mr. Bauer. I do not blame the people laughing at it. I think you 

are quite right. Maybe I can make it clear. If I started telling you 
all the definitions and all the operations that are required by ‘these 
standards, I am sure you would that we were just as badly off. 

The Cuarrman. I am not trying to get that at all. Iam trying to 
get you to tell me what the sts undards are, and not what the definitions 
and the results, and so forth. Just give me an example of what is a 
standard. 

Mr. Bauer. I will try to give you a standard. I will read one that 
we adopted in 1941. 

The CHarrMan. Can you not give one that was adopted in 1956 or 
1957 ? 

Mr. Bauer. Yes, I can give you one that was adopted in 1956 or 
1957; 1953 was the last. I will do that right now, if you will let me 
turn to that particular set of standards. In other words, I have the 
standards here. ‘Those standards, of course 

The CHarrMAN. Let us say a standard. Let us talk about one. 

Mr. Bauer. All right, one standard. 

Mr. Hair. How many are there? 

Mr. Bauer. There are quite a few, Mr. Congressman. 

Mr. Hate. I feared that. 

Mr. Lisuman. Mr. Chairman, may I interrupt a minute? 

The CuHarrman. Yes. 

Mr. Lisuman. I think the general overall simplest answer that 
may be offered is that these standards are intended to define the 
quality of the waveform or radio signal. With that as the guiding 
principle the standards follow it through all its technical ramifica- 
tions sin sound and in video. 

The Cuairman. I am sure that is bound to be correct, but there 
has got to be a standard if the standard is going to apply to get this 
result. I am trying to get it down in simple terms if it is possible. 
If it is not, say so, and I won’t bother you any more about it. 

Mr. Bauer. There was this statement placed and written in the 
standards adopted in 1953. 

The CuatrMan. This is what, now ¢ 

Mr. Baver. A statement written and placed in the standards, in- 
cluded in the standards the Commission adopted in 1953, as to color 
transmissions. It is for laymen. Can I read that to you? 

The Cuarrman. Yes, if it can be helpful. 

Mr. Baver. All right, sir. This occurs under appendix A of the 
Commission standards. 
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When the monochrome— 
I might explain there, monochrome means black and white— 


When the monochrome television standards were adopted the Commission 
allocated 6 megacycles, 6 million cycles per second for each television channel, 
nearly all of which is utilized for transmitting the video portion— 


that is the picture— 


of the composite vedio sound signals. The Commission’s rules for monochrome 
require that 30 complete pictures, each comprising 525 lines, be transmitted each 
second. In a 4megacycle video band width, 4 million pairs of elemental light 
and dark areas can be transmitted each second, or 8 million separate dis- 
tinguishable elements. The number of elements is a limiting factor in deter- 
mining the sharpness of a resolution or television picture and these may be 
arranged vertically or horizontally in an infinite variety of combinations. If it 
is decided, and the Commission rules so provide, that it is necessary to scan 
30 pictures each second in order to maintain continuity of motion and prevent 
flicker, 266,666 elements, that is, 8 million divided by 30—because you have 30 
frames—are available for each still picture. Since the Commission standards 
provide for 525 lines of vertical resolution, the horizontal resolution is fixed at 
505 elements, that is, 266,666 divided by 525. It should be noted that since 
the picture is four times wider than the vertical elements—I am sorry—it should 
be noted that since the picture is four units wider for each unit of height, the 
horizontal elements are thus about 40° wider than the vertical elements. 















That isa matter of resolution, Mr. Chairman. 







In practice the values of the number of lines and elements are reduced due to 
the time required for sending the synchronizing signals, limitation of equipment 
and other factors. 

Now, then, we have to have standards to carry that out. 
ments we will call them. 

The CHarrMan. I thought you were reading the standard. 

Mr. Baver. No. That is an explanation to a layman of how tele- 
vision operates in the black and white or monochrome form for trans- 
mitting a signal. 

The CuarrmMan. You mean what you have just read is not a part of 
the standards ? 

Mr. Bauer. That is an explanation of what operations are required 
in order to meet. the standards. 













Require- 







Mr. Hare. In other words, it is a statement of what vou do to make 
a picture. 

Mr. Bauer. That is right, sir, and transmit it. 

Mr. O'Hara. When do you get to the standard part? 


Mr. Bauer. All right, we will turn for you, sir, to some of the stand- 














ards. 
Mr. O’Hara. Pick out a short easy one. 
Mr. Baver. I will give you a definition and that ought to be easy. 


Section 3.681, amended, definition (a), 
Kverybody knows what AM stations are 
It says— 


AM. 
You ought to. 


amplitude modulation, 
around here. 


A system of modulation in which the envelope of the transmitted wave contains 

a component similar to the wave form of the signal to be transmitted. 
The CHARMAN. 
Mr. Bauer. Yes. 
The CuHatrman. Why didn’t you say that a while ago. That is 

what we were trying to get and find out. what it was to start with. 


Mr. Bauer. Iam sorry. I wanted so bad that you understand that 
maybe I go too far. 


That is the standards? 
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The CuatrMan. I was trying to find out how they arrived at these 
things. 

Mr. Bauer. All right, sir. 

The CuarrmMan. In doing so, I wanted to get to this other question. 

Mr. Bauer. All right. 

The CuatrMan. I think it is very important. I will say in the 
first place I will agree with you that those standards are technical. 
You say they are technical standards. I think that is the appropriate 
name for them. 

Mr. Baver. I wish you would remember that I have been in this 
thing for so long that it does not seem very difficult to me. 

The Cuairrman. I know that istrue. You know it and we do not. 

Mr. O'Hara. You are working on some amateurs up here, I assure 
you. 

Mr. Bauer. I appreciate that. 

The Cuarmman. The important thing for us in connection with the 
consideration of what you have just raised here is that you said a 
moment ago in answer to a question of Mr. Lishman that the staff 
would come up with certain recommendations without certain other 
considerations and so forth as to the effect, and you said, yes, that is 
true, but the staff was required to do that. in carrying out the direction 
of the Commission. 

Mr. Bauer. That is right. 

The Crairman. Isn’t it the Commission’s duty and responsibility 
to direct the staff what to do? 

Mr. Bauer. They do. They direct them to go and make up their 
minds as to whether these submissions on the part of industry is 
the thing for the public interest. 

The Cuamman. Yes. Isn’t it the function of the Commission to 
make these decisions in the public interest ? 

Mr. Bauer. That is right. 

The Cuarmman. And then direct the staff what to do in preparing 
whatever is necessary to carry them out ? 

Mr. Baver. That is right. 

The Cuamman. I thought that should be very well understood 
because I gathered from the implication a while ago that there was 
something wrong in this business of the Commission advising the 
staff or requiring the staff to do certain things, and I don’t think the 
record should show that. 

Mr. Baver. Mr. Chairman, maybe I can clarify your mind as to 
what. I was testifying to when I said that I think that the FCC has 
got the finest technic al standards for both black and white and color 
television in the world. Does that clarify it any ? 

The Cuarrman. I think that is a very high compliment. It is a 
very high compliment to the industry and to the agency as well as 
the per sonnel of the agency. 

Mr. Bauer. That is right. 

The Crarrman. Because that may explain what some people ap- 
parently overlook, why we have the finest communication system in 
the world. I think we ought to understand that ourselves before we 
start to develop techniques that will tear it down completely. If 
we can strengthen it, yes, we want to do that. 
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Mr. Bauer. May I say this. Possibly this will straighten some- 
thing out in your mind. The patent considerations are an entirely 
separate thing from the engineering considerations and that the 
patent considerations depend upon the policy or instructions of the 
Commission whether or not there is going to be any consideration, 
Is that clear? They are separate from the engineering concerns, 

The Cuarrman. Certainly I understand it isclear. The point I was 
going to make would be some reference about the Commission making 
deci sions, Whether right or wrong—lI am not trying to decide that— 
whether the Commission makes “the decisions or ‘whether the staff 
makes the decisions. I think it should be made very clear that the 
Commissioners are appointed to those jobs by the President of the 
United States and confirmed by the Senate, and it is their duty to make 
these decisions and then to require the staff to carry them out. If the 
decisions are wrong, that is the responsibility of the Commission. 

Mr. Baver. You understand I have said nothing critical of the 
Commission as far as the engineering considerations are concerned 
and the standards that are in effect today. 

The Cuarrman. Yes, I understand that. 

Mr. Baver. All right. 

The Cratrman. I am sorry to have interrupted so long, but I did 
want to try to get this a little straightened out in my own mind, You 
may proceed, Mr. Lishman. 

Mr. Lisuman. Yes, sir. We will return to your statement of yester- 
day, Mr. Bauer. 

Mr. Baver. Yes, sir. 

Mr. Lisuman. On page 7 of your statement, you say that shortly 
before 1930, RCA was convicted of violating section 3 of the Clayton 
Act in connection with its patent pac ‘kage license as to broadeast 
receivers which constitutes a patent misuse a the 1943 Supreme 
Court decision in the Morton Salt case, 314 U.S. 488. Is that correct? 

Mr. Baver. That isright. I might add, as you know, a patent mis- 
use occurs when that covers something which the patents themselves do 
not claim. In that case the RCA utilized its package license for receiv- 
ers to the effect that anyone that manufactured those receivers had to 
put in RCA tubes. The patents did not cover also the putting in of 
tubes. In other words, it was a further effort to monopolize the sale 
and manufacture of receivers. That under the Salt case, the Supreme 
Court decision, would be a patent misuse, in my opinion. 

Mr. Lisuman. On page 7 of your statement, you say the Federal 
Radio Commission conducted a proceeding to determine if the licenses 
of RCA and NBC should be revoked because of RCA’s violation of 
section 3 of the Clayton Act; that the Federal Radio Commission held 
RCA’s offense escaped section 13 of its act because the offense did not 
constitute monopolization of radio communications as required by the 
section, and thus the Federal Radio Commission did not consider 
whether or not RCA’s offense disqualified RCA and NBC to serve the 
public interest as broadcasting licensees. Is that correct ? 

Mr. Bauer. That is correct. I think it is perfectly clear and un- 
derstandable, and I won’t attempt to enlarge upon it. 

Mr. Lisuman. On pages 9 to 13 and 15 to 17 of your statement, you 
say that during the period from September 1, 1939, to November 18, 
1944, and from December 29, 1947, to February 21, 1952, the FCC’s 
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licy was to take every action to combat RCA’s patent misuses 
through its technical standards for FM and TV broadcasting services, 
and that each of these periods ended with the coming and going of a 
single ¢ ‘ommissioner. Is that correct 

Mr. Baver. That is correct. I think it is quite clear. If I reflect 
and remember what I said in my statement, the statement is very clear 
because it sets forth each of the actions taken by the Commission 
over those periods in order to combat particularly the RCA patent 
misuses. 

Mr. LisumMan. On page 14 to 17 and 17 to 20 of your statement, you 
say that the policy of the FCC majority during the period from 
December 21, 1944, to February 21, 1947, and from February 21, 1952, 
to date, has been hands off as to patents respecting technical standards 
for the FM and TV broadcast services, and that these periods began 
and ended with the coming and going of two or more FCC chairmen; 
isthat correct ? 

Mr. Bauer. That is correct entirely. In order to clarify it, I might 
say briefly that during those periods none of the steps or actions were 
taken, or policy, which were put into effect during the time that policy 
No. 1 was exercised, and those periods you have just mentioned 
before. 

Mr. LisomMan. What was policy No. 1? 

Mr. Bauer. Policy No. 1 was to take every action in every possible 
way to combat patent misuses in connection with the technical stand- 
ards of the Commission for radio services, including broadcasting 
which is, of course, of FM and TY. 

Mr. Fiynr (presiding). If I may interrupt there, Mr. Bauer, do 
you mean that some of the technical standards which were promul- 
gated by the Commission during those periods to which you just 
referred did not have the result of producing better facilities for the 
viewing and listening public? 

Mr. Bauer. You mean do I mean that during the period when there 
was a hands-off policy, were there standards adopted which were bet- 
ter than the standards prior to that? In lieu of, in other words, that 
they substituted for? ‘That is what you mean ? 

Mr. Fiynr. You put that interpretation on it, and if you answer 
that, I will ask another question. 

Mr. Bauer. I will answer your question. They did. 

Mr. Fiynr. In what instances and where in the record is there 
any exception taken to rulings which in your opinion thrust upon the 
viewing and listening public inferior standards? 

Mr. Bauer. During the periods when no patents were considered ? 

Mr. Lisuman. Yes. 

Mr. Bauer. When the patents were considered hands-off policy. 
That is what you want. 

Mr. Lisuman. Yes. 

Mr. Bauer. I have never said that those standards are not all 
nght. I am not talking about the quality of those technical stand- 
ards. I have said they are the best in the world. What I am talking 
about is that patents were not considered during those periods with 
the result that it places the monopoly in the RCA as to receivers, par- 
ticularly as to the manufacture and sale of receivers in order to re- 
ceive and reproduce the signals that came from the transmissions of 
82090—59—pt. 7——21 
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the stations operating in accordance with the technical standards 
tae in those periods. I mean Soe 3 

Lisuman. Mr. Bauer, on es 14 and 15, you set forth that 
period from November 13, 1944, Ey" Jetober 31, 1947, the FOC—— 

Mr. Baver. What were those dates? 

Mr. Lisoman. November 13, 1944, to October 31, 1947. 

Mr. Bauer. All right. 

Mr. Lisman. The FCC majority adopted what you call a hands- 
off policy respecting patents under its technical standards. Did this 
hands-off policy hurt what had been accomplished during the 1939-44 
period when there had not been a hands-off policy ? 

Mr. Bauer. Certainly. 

Mr. Lisuman. How? 

Mr. Bauer. It permitted RCA to complete its patent structure as 
to black and white transmissions of the TV broadcast stations in 
accordance with the standards adopted. That is the standards adopted 
best fit RCA patent structure, the standards adopted in 1945. I would 
like to point out that when I say majority, I mean of course what it 
mainly shows, the majority of the Commission members. I emphasize 
that because there were always Commissioners voting the other way. 
They were not always voting with the majority. 

Mr. Lisuman. On pages 15 to 17 you pointed out that the FCC 
during 1947 to 1952 reasserted policy ‘No. 1. Did that accomplish its 
purpose as to RCA monopolistic patent practices respecting FM and 
TV broadcast transmitters and receivers ? 

Mr. Bauer. It certainly did. That was the period of the coming 
and going of a single Chairman. The result was that during the 
period the Commission promulgated standards for the CBS field se- 
quential system for field color transmission. That put in operation, 
in connection with TV broadcast stations, or that at least took away 
from the RCA patent structure that particular patented means for the 
color, and it permitted the CBS, or whoever wished to, to develop 
a development that could be made not within the RCA patent struc- 
ture. 

Mr. Lisuman. Was there any new policy adopted by the FCC dur- 
ing the period 1947 to 1952 to combat patent issues 

Mr. Bauer. No. [ am sorry. I thought you meant after 1952. I 
think your question is now 1947 to 1952? 

Mr. Lisuman. Yes. 

Mr. Bauer. Yes. There were two very import: ant policies adopted. 
The first one was February 25, 1949, when the Commission by a letter 
report informed the Senate Commerce Committee, Senator Johnson, 
chairman, at the time, that in connection with their standards if they 
found any company or individual that had a sufficient patent strue- 
ture or was engaged in monopolistic practices as to those standards— 
that is, in other words, patent misuses—that they would notify the 
Department of Justice for an antitrust action, and in addition they 
would or could challenge the offender, if a broadcast licensee or ap- 
plicant, as to their qualifications to serve public interest, or they 
would take both steps. That was a new policy adopted by the Com- 
mission at that time. That was published as a letter report. 

Mr. Lisuman. Was there any other new policy started over the 
1949-52 period to combat patent misuses ? 
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Mr. Bauer. Yes. 

Mr. Saaiven In connection with FCC’s technical standards? 

Mr. Bauer. Yes; during that period for the first time the Commis- 
sion initiated a patent rule proceeding. The rules called upon all 
patent holders within the Commission jurisdiction, that is, licensees 
or parties or communication carriers, to file each year complete in- 
formation as to their patents in use in the communication carrier 
fields. That is, all the fields, the broadcasting field, safety specialty 
field, and the carrier fields. The prime purpose, or one of them, was 
to have that information annually so that the Commission could check 
their technical standards to determine whether they placed one party 
in a better position than the other, that is, patent holders, and whether 
or not there were patent practices which constituted misuse practices 
through those standards. 

Mr. Listiman. What did the reassertion of this policy accomplish 
during that period ? 

Mr. Baver. With respect to the policy I have mentioned as to 
February 25, 1949, the Department of Justice in 1951 was advised 
and asked to proc eed against RCA, or at least such was suggested un- 
der the antitrust laws. That was based upon the reports ‘of myself 
that grew out of the television investigation, which I, during that 
same period beginning in 1948, was authorized by the Commission 
to aes as to the TV broadcast patents and FM broadcast patents. 
That grew out of it. In other words, it carried out the first provision 
of the Febru: uy 25, 1949, policy to notify the Department of Justice 
to look into the antitrust situation. 

Mr. Lisuman. On pages 17 to 20 you pointed out that over the 
period from February 21, 1952, to date, the FCC majority returned 
to policy No. 2, or the hands off policy, as you describe it. During 
the 1947-52 period, however, is it correct that FCC adopted the policy 
of challenging qualifications of broadcast licensees to serve the ae 
interest when found engaged in patent misuses through FCC’s tech- 
nical standards, and of “promulg rating patent rules to ‘bring i in infor- 
mation so as to ascertain whether the standards called for ‘operations 
which were covered or claimed under unexpired patents? 

Mr. Bauer. On the contrary, over that period neither of the actions 
which you have just described were taken by the FCC, but proposed 
by the patent adviser through their chief counsel or general counsel, 
but turned down in both cases by the FCC majority. 

Mr. Lisuman. Digressing again from your statement of yesterday, 
would you please state briefly what the purpose of the proposed rule- 
making concerning disclosure of patents was intended to accomplish ? 

Mr. Baver. It was first initiated in 1951. Tt went and called upon 
as I stated before each communication carried or anybody with 
licenses for public service as to broadcasting or as to the safety and 
specialty services, to file with the Commission annually the patents 
that they used for the transmitter and receiver equipment, manufac- 
tured and sold, for the operations called for by the Commission 
standards. There was nothing completed about that rule proceeding 
during the 1947-52 period, Later on when the Bell System consent 
decree came in in 1954, there was no need of obtaining this patent 
information from the carriers, and the rules proposed ° were limited 
only so that they covered the broadcast services and the radio serv- 
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ices. The rule then was again finally rejected during the period from 
1952 to the present, and in ‘fact rejected in 1957 fin: ally. 

Mr. Lisuman. Mr. Bauer, would you turn to page 198 of the FCC 
patent misuse report, whic h was placed in evidence yesterday ? 

Mr. Bauer. All right, sir. 

Mr. Lis an. Do 3 you notice paragraph numbered 41 on that page, 
and the statement, 

RCA concealment of its patent in use alone, justifies the need for requiring 
disclosure to the FCC of persons holding or licensing patents. 

Mr. Baver. Yes. Do you want me to explain that further? 

Mr. Lisuman. I would like to know first how was that conceal- 
ment accomplished, 

Mr. Bauer. Let me explain. Under revised statutes 4900, there it 

requires the licensing of patents if you want to get damages i In an 
infringement suit, and you must mark your equipment accordingly 
with the numbers of the patents. We found, and the record will 
clearly show, that RCA and other big companies, like the Bell System 
companies, don’t mark their equipment with the patent numbers, but 
instead they simply put a notice that if anybody wants these patent 
numbers, they will furnish them. 

In the 1949-50 proceeding we found that they had no records, either 

one, of just what patents were in use. We found further that they re- 
sisted, particularly RCA and others, to disclose those patents and the 
numbers of them because they said they did not have any records of 
them and therefore they were not in a position to furnish them, By 
that practice, take, for instance, the Bell the it has a standing 
rating of about 10,000 patents. ‘That is to say, patents last 17 years, 
and they are always expiring, but they maintain about 10,000 as a 
regular rate, and RCA maintains about seven, if you count all the 
patents that they have a right to sublicense. As you can see by not 
disclosing the numbers of what particular patents that go into the 
equipment manufactured and sold by their licensees and themselves— 
the licensee does not disclose it either in his equipment, that is, RCA 
licensees—why, you never know what the patents are. That is con- 
cealment, because a person that wants to get started in the business, he 
would have to hire a patent attorney or somebody to go through 
10,000 patents. For instance, RCA testified in 1950 th: at they had 1,800 
television patents. Why the expense would be so high to find out 
whether or not they could manufacture anything without infringing 
patents that they will take a license instead and forget trying to do: any 
research work to see whether their patents would stand up in a court 
as to the equipment they want to manufacture. That is concealment 
of patents. 

Mr. Lisoman. Mr. Bauer, in your opinion is it in the public interest 
to require the holders and licensees of patents subject to FCC jurisdie- 
tion to make disclosures of these patents to the Commission / 

Mr. Bauer. Definitely in the public interest. 

Mr. Lisuman. Why? 

Mr. Bauer. Let me enlarge a little on that. For instance, by RCA 
having all the patents that are necessary for building transmitters and 
receivers and licensing someone to do it without danger of infringe- 
ment, what has happened- and there is no question about this—is 
that fundamental research in the TV and FM broadcast service is 
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entirely in RCA. What has happened is that GE and others, many 
concerns that are engaged in such research have abandoned it. Proof 
of that, Dr. Baker of GE so testified substantially, I think, in 1953, 
in a suit of the RCA and GE respecting the RCA’s rights under the 
so-called cross licensing agreements. In other words, what he said 
was, “We did do a lot of research work in this television field and 
other fields, electronics field, but it does not pay us on account of the 
situation that exists as to RCA and its licensing monopoly”—he did 
not say monopoly, of course—"we would not get any licenses under our 
yatents. We could not sell any. So what is the use to put the money 
in if you can’t get anything out of it.” That was the case with many 
other companies, and that is the case today. 

I think I have answered your question. I am not certain, however, 

whether [have. If I have not, will you tell me, Mr. Lishman ? 

Mr. Lisuman. I was trying to ascertain whether or not in your 
opinion in establishing technical standards the Commission is really 
in a position to take any sound action in the public interest unless it 
has knowledge of the patents involved. 

Mr. Bauer. You are quite right. I will now answer your question. 

Mr. Lisuman. In other words, what I am getting at is this. Does 
the Commission act in ignorance of a very important element affecting 
the public interest when it promulgates these excellent technical 
standards ? 

Mr. Bauer. Ignorance as far as patents are concerned unless they 
utilize the Policy No. 1. In other words, to have the information at 
hand. The only remedy is to have a rule, which I have referred to a 
number of times which was finally rejected by the majority last year, 
I believe, calling upon all of these patent holding licensees to furnish 
the Commission with a list of their patents that they use that are 
put into use in these transmitters and receivers sold to the public for 
TV or FM broadcast services that are licensed by the Commission 
and operate in accordance with the technical standards promulgated 
by the Commission. If you can have that knowledge at hand, you 
ean check to see whether those standards—they might be changed 
just a little and escape claims in the existing unexpired patents— 
and therefore not put the person that holds them in a better position 
than others as to those standards. And if such cannot be done in 
order to preserve to the Commission the adoption of the best standards 
that can be had under the technology that we have, the developments, 
to preserve to them the right to have the policy adopted in 1949, 
February 25, to challenge any licensee and patent holder that tries 
and does make monopolistic practices through those standards be- 
cause he has patents of that kind. I hope that is clear. 

Mr. Lisuman. Mr. Bauer, will you turn to page 353(a) of the 
patent misuse report placed in evidence yesterday ? 

Mr. Baurr. All right, sir. 

Mr. Lisuman. Will you read the first two lines in that page and 
explain them ? 

Mr. Bauer. You mean the caption ? 

Mr. Lisuman. Yes, sir. 

Mr. Bauer (reading. “RCA Patent Misuses vs. the Individual In- 
ventor and Public Interest.” 
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I think I have told you how by concentrating all the patent contro] 
in RCA as to the transmitters and receiver of these services, FM and 
TV broadcast services, stops even the large companies from making 
any fundamental research in that field to better, to improve these 
operations called for by the standards that I have stated. 

The individual inventor can be such companies. Radio and tele- 
vision is a thing that people in the United States like and they like 
to research in it. They like to make better operations out of the 
services they have. They are all interested, that is, those that ever 
did any research work in electronics. Now, by the very fact that 
the patents of RCA’s patent structure are such that you have to have 
a license in order to manufacture anything, transmitters or receivers, 
and the very fact that patents last 17 years, who would be so am- 
bitious as to put any money into research to enter the field. That is 
the individual inventor. He is crowded out. He does not do any- 
thing. The result is that he abandons all fundamental research to 
RCA. Maybe he does get busy, if he is a receiver manufacturer, and 
work out some little improvement so that he can get something over 
the other guy in the competition of selling receivers that he could 
talk about, but not the fundamental. He will not put his money in 
that. But the fundamental research is what improves our standards, 
It is what will bring us and send us on to better and better services, 
That is all in RCA. 

Mr. Lisuman. Returning to your statement, Mr. Bauer, were any 
of the actions taken during the periods 1939 to 1944 and 1947 to 1952 
to combat RCA patent misuses through FCC’s technical standards 
for FM and TV broadcast services taken during the period 1952 to 
date ? 

Mr. Baurr. No. 

Mr. Lisuman. What happened because of this failure to take such 
actions ? 

Mr. Baver. What happened is this. Of course, as I have told you 
and explained to you, RCA’s patent structure was bettered in 1945 
when standards were limited to the RMA signal or the RMA 
standards. 

Mr. Hate. Standards were limited to what ? 

Mr. Baver. The RMA system. The Radio Manufacturers Asso- 
ciation. The standards that they had proposed previously in 1938 
with some slight improvements. In 1950 the Commission had adopted 
the so-called field sequential system developed and patented by CBS, 
the Columbia Broadcasting System. They were substituted by stand- 
ards that were recommended in 1953 by NTSC, the National Tele- 
vision System Committee. RCA and NBC had filed previous to 
NTSC came in 1953 their proposal of standards which of course fit 
their dot sequential system, which, of course, as early as 1950 they had 
49 pending applications in the patent office. The Commission adopted 
the NTSC recommendations, and immediately after that RCA came 
out with an announcement to the effect that their system fit within the 
standards that were adopted, their dot sequential system in color. 
Thereafter, as you know from your own observing of telephone trans- 
missions, the RCA system has been the only system. They have 
manufactured the transmitters for color. They have manufactured 
the most of the receivers for color. By having their system and their 
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receivers in the market and sold and used by the public in a little 
while, and maybe now, no other system w ill be adopted. W hy? Sim- 
ply because you have these receivers in the aie of the public and 
your future transmission of signals, color, must be compatible to those 
receivers, because you must have in mind the public cannot be shorn 
of these many millions of dollars that they will invest in color as 
long as RCA has that field alone. That is the way RCA obtained and 
enlarged its monopoly with respect to receivers, particularly in the 
broadcast TV field. 

Let me go just a step further. Proir to that, as I have expl: ained 
to you, RCA’s patent structure fully covered the black and white 
transmissions under the Commission standards, that is, TV broadcast 
stations are licensed and using those standards in their transmission, 
both on the transmitters as well as on receivers. With the color 
standards that are adopted, they are nothing more than an addition 
to transmitters. In fact, the so-called one of the components that is 
transmitted in the three colors or to make up the three colors is noth- 
ing more than a transmission over the black and white transmitter. 
With having the patent control of transmitters and receivers in RCA 
of the black and white, you could not get very far if you had a new 
eolor system, because you would still “have to have licenses under 
RCA patents in order to build a transmitter that transmitted color. 
So with that far ahead—in other words, with the black and white 
patent monopoly as to black and white receivers and transmitters— 
you can see how RCA has slipped into having the same monopoly as 
to color transmitters and receivers. That is, all new ones. Iam say- 
ing that because in the patent law as far as the transmitters in exist- 
ence now, under the law you can add the color but you would not have 
to get the right from RCA to use the black and white transmitter. 
Youcanaddthecolor. I think that is clear to you. 

Mr. Lisuman. Mr. Bauer, in your opinion, is it feasible for FCC 
to promulgate technical standards which are not tied to the patent 
owned or controlled by one manufacturer ? 

Mr. Baver. It is, in most cases. The art has advanced now so 
most of the very broad, what we call generic, patents have expired. 
If you take the standards, if you have the information as to the 
patents being used for transmitters and receivers for black and 
white color transmissions as well as the sound in each case, then you 
can determine whether there are claims in those unexpired patents 
which read directly with these standards. If they do, you can try 
to amend those standards, if possible, without lowering the great 
efficiency of those signals so as to escape those particular patent 
claims. 

As I said before the only way to get that is the annual rule, that is 
to say, the rule whereby these p: tents that are coming into being or 
still exist and are still being used for transmitters and receivers will 
be listed in an annual report, as well as the licensing policy, as well 
as the agreements respecting those patents. 

In case the Commission standards are such that they cannot change 
them to escape these rules, as I have said before, then there is only one 
remedy, oad that is—there may be others, but I think this is the 
one—the policy adopted February 25, 1949, which would, or whereby 
the Commission, if they find any of its licensees with misuse practices 
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in connection with its technical standards, that they would proceed 
to determine whether or not that licensee is qualified to be a licensee 
in the public interest for broadcast purposes. 

Mr. Lisuman. In your opinion what would the effect be on the 
public interest if the FCC should refuse a license to anyone because 
of their alleged patent misuse ? 

Mr. Bauer. It would be beneficial. 

Mr. Lisuman. In that way ? 

Mr, Bauer. Because it would take that person out of trying to 
contro] the Commission standards. It certainly would as to future 
people that would try to do it through patent misuse, patent practices, 
and furthermore, it would put the Commission in the position that 
it could continue thereafter to exercise that very sanction, we will 
ca)) it, to stop such patent misuses. 

Mr. Lisuman. What effect would that have on patents already in 
effect and outstanding and in use? 

Mr. Baver. What effect would it have? It would bring out what 
these particular companies or patent holder was doing, and it would 
open that to antitrust prosecution, and it would also open up just 
what patents were being used so that the licensees or anybody that 
had to use them would know just what patents they would have to 
pay aroyalty on. 

Mr. Lisnaan. I think your answer was directed to the question 
of whether or not there should be a rule requiring disclosure. What 
I asked was, supposing the Commission should exercise the power 
which you claim it has, and deny a broadcast license to anyone because 
of their alleged patent misuse, what effect would that action have on 
the outstanding usable patents of the company concerned ? 

Mr. Bauer. As I understand your question, let us put it in a living 
way. Suppose that RCA’s license and NBC’s licenses were revoked 
because of their patent misuses which I have here described. If they 
were revoked, the Commission in any proceedings to improve those 
standards would likely not take part, or they could. Also, their 
licensees would then be relieved of voting or following RCA pro- 
posals for transmission standards, and we would then be free to get 
a real choice from the industry which would either be an improve- 
ment over a standard and which would in turn leave open so that we 
could have even new services without being controlled by the one 
company as we have now. Does that answer your question ? 

Mr. Listman. Yes, sir. 

Mr. Chairman, I have no further questions of Mr. Bauer at this 
time, but I should like him to be instructed to be available for fur- 
ther testimony in this field of patents. 

Mr. Fiynr. The witness is so instructed. Mr. Hale. 

Mr. Hare. Mr. Flynt, I have quite a few questions I would like 
to ask of Mr. Bauer. Is the committee going to sit this afternoon! 

Mr. Friynr. I know of no plans for it to do so. I can’t be here 
this afternoon because of another committee meeting. 

Mr. Hate. I will try to proceed. 

Mr. Fiynt. All right, sir. 

Mr. Hae. Mr. Bauer, are you a practicing patent attorney today? 

Mr. Baver. I am. I specialize in radio and television patents, 
Mr. Hale. I entered the practice when I left the Commission on 


September 1, 1957. 
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Mr. Hare. You have been out of the Commission for only a few 
months, then. 

Mr. Bauer. That is right, 6 or 7 months. 

Mr. Hae. I regret very much that I attended another committee 
7 and was unable to hear your testimony. I have not read 

t, but I shall read it. Of course, the whole subject is a deeply inter- 
ae one. It is also a complicated one and it is a technical one. 
Tam sure you would agree to all those propositions. 

When I practiced law, I had some slight familiarity with cross- 
licensing practices in the petrole um crac ‘king industry. ‘The purpose 
of cross-licensing agreements is to avoid patent infringement litiga- 
tion, isn’t it ? 

Mr. Bauer, That is right. 

Mr. Hate. This business of cross-licensing agreements may bring 
about monopolistic conditions, is that right ? 

Mr. Bauer. Sometimes. 

Mr. Hate. Not necessarily ? 

Mr. Baver. Not necessarily. I remember the o1] mdustry eases. 
They were being prosecuted, as a matter of fact, in New Jersey when 
I first went to the Department of Justice. I took no part in them 
and know nothing about oil patents. I remember they were being 
prosecuted away back in 1924, when I first went to the Department 
of Justice. There are some patent pools, Mr. Hale, that are allowed 
under our Department of Justice supervision. There is a number of 
them, as you know, no doubt. 

Mr. Harz. There are some patent pools that are operating today 
with the approval of the Department, is that correct 

Mr. Bauer. That is right. I think that they allow certain pools 
to operate or have. You know the Department of Justice has a con- 
sent decree division, and they go into those things quite extensively. I 
think if you want to know something about that, you can call them and 
they would tell you all about it. 

Mr. Hare. I am not quite clear what is the function of the Federal 
Communications Commission with respect to patents in the com- 
munications field. They, of course, do not have the function of the 
Department of Justice. 

Mr. Baver, No. You must understand that the 1934 act which 
established the FCC doesn’t say that FCC should take over and 
regulate agi or anything like that. We did have and recom- 
mended to Congress in 1939 as a result of the telephone investigation 
that the Commission be given the authority to pass on and cause to 
be issued orders of compulsory licensing of the Bell System patents 
wherever the public interest required, However, if you are going— 

Mr. Hare. In other words, the Commission did have a sort of charter 
to police patents in the industry, is that right ¢ 

Mr. Bauer. I don’t know that I understand you. You say what? 

Mr. Harr. Just what did the 1934 act in simple language, if you 
ean, tell the Commission to do about patents ¢ 

Mr. Baver. All right. Let us go to section 218. I have already 
described it. That goes to the matter of communication carriers. 
There the Congress said to the Commission, we want you to—we give 
you authority to look into the management of inventions and patents, 
Inventions cover patents. It means the same thing. We give you all 
the necessary authority to require them to give you complete in- 
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formation as to this, with the purpose that you see that the people of 
the United States get the full benefit of these inventions in communica- 
tions. 

Now let us go to 303(e). I am coming over to the radio and tele- 
vision side. There they give the Commission authority to determine 
just what signals are going to be sent out by television stations and 
sound stations as to the purity and the effectiveness. 

Mr. Hate. Purity and effectiveness of the signals, you mean. 

Mr. Bauer. That is right, sir. 

Mr. Hatz. When you say purity, you mean just technically. You 
are not talking about moral purity. You are talking about the tech- 
nical purity of the signal, is that it # 

Mr. Bauer. Since we are on that—I just read it, but here it is, Mr. 
Hale, 303(g), no, 303(e) and it says— 

To regulate the kind of apparatus to be used with respect to its external effects 
and the purity and sharpness of the omissions from each station and from the 
apparatus therein. 

That is the authority under which the FCC makes technical standards 
or promulgates technical standards for radio services, including 
broadcasting. 

Mr. Hate. What you read was 303(¢). 

Mr. Bauer. (e). 1 was coming to (g). 

Mr. Hare. The word “purity” when used in that sense means, | 
suppose, that one signal shall be clearly distinguishable from any 
other signal, is that right? 

Mr. Baver. You can say that. You can say a lot of things about 
it. We always accept it to get the best signal that was available. 

Mr. Hate. I must say the expression purity of the emission from 
a station is not too clear to me. 

Mr. Baver. When one is dignified he uses purity. When he speaks 
from his heart he says let us get the best signal. Then go to section 
303(g), and you will find that the Commission is given the duty there 
to study new uses for radio, to provide for experimental uses of fre- 
quencies and generally encourage the larger and more effective use 
of radio in the public interest. Let us think about these standards. 

If they make and promulgate those standards, the operations they 
call for are tied back to patents that last for 17 years, and nobody 
is going to do any fundamental research but the person that has patent 
control, so how could they carry out that duty to encourage the more 
effective and greater use of radio? Do you see that sir? 

Mr. Hate. Yes. 

Mr. Baver. Thank you. 

Mr. Hate. You were on the Commission how many years / 

Mr. Bavurr. Twenty-two, sir. 

Mr. Hate. Twenty-two? 

Mr. Baver. Yes,sir. I was with Justice for 13 years. 

Mr. Hare. From 1935 to 19577? 

Mr. Bauer. That is right, sir. 

Mr. Hate. So that practically everything that happened in the 
patent field during that period you were in on / 

Mr. Baver. I was the patent adviser. 

Mr. Hate. You were responsible for. 

Mr. Bauer. That is right. 
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Mr. Hare. Did you have a large staff under you / 

Mr. Bauer. No. I did during the investigation have help when 
that was a big job for investigating the telephone industry. I did 
utilize wherever I could find that would give me help during the 
whole period. The engineers, for instance, are a very good help to 
me. I operated within the law department or what we call now the 
Office of the General Counsel, or in the Commission offices where I 
served for a while. 

Mr. Hate. Of course, nothing that the Commission did or does is 
binding on the Department of Justice as far as patents are concerned. 

Mr. Bauer. No. The only thing I am pointing out is that the 
Commission can’t leave these duties that they have to the Depart- 
ment of Justice. That is the mater of the rule and the matter of 
challenging the broadcast licensee that undertakes patent misuses 
through their technical standards. 

Mr. Hate. In your opinion, are the provisions of the Communica- 
tions Act, as amended, with respect to powers of the Commission in 
the patent field salutary provisions? Do they require amendment ? 
I would like to have your general comment. 

Mr. Bauer. I expressed myself to Mr. Lishman a while ago that 
the matter of whether or not the Commission has the power or author- 
ization is what is the difference of viewpoint. As I have seen it and 
as many others have seen it, they have. As many of the Commis- 
sioners have seen it, they have not. What I mean—let us pinpoint 
that, Mr. Hale—is whether or not they have the power for these pat- 
ent rules or authorization from Congress, and secondly, whether or 
not they have the authority to challenge a broadcast licensee who, 
through patents, patent misuses, creates monopolies and practices 
patent misuses in connection with their standards. There you have 
it in a nutshell, I believe. 

Mr. Hare. Are the powers of the Commission adequate at the 
present time to prevent patent abuses in the industry ? 

Mr. Bauer. In my opinion, yes. In the opinion of others, it is just 
a difference of opinion, they would say “No.” 

Mr. Hare. Some people think that the powers of the Commission 
are adequate. You think they are adequate. 

Mr. Bauer. Yes, sir. 

Mr. Hatz. Others think they are not adequate ? 

Mr. Baver. That is right, sir. I think I fully showed that as to 
the Commissioners in the matter over the years, the Policy No. 1 
Commissioners and the Policy No. 2. If I could show it any better, 
you tell me as to the difference of opinion. I would be glad to answer 
your questions. 

Mr. Harr. With respect to the people who think that the powers 
of the Commission are not sufficient at the present time, what amend- 
ment do they advocate ? 

Mr. Bauer. They would want it spelled out by Congress what they 
are to do. That is the amendment that they would advocate, ob- 
viously. If they are not supposed to do it, then spell it out. 

Mr. Hate. Has that amendment been reduced to verbiage ? 

Mr. Bauer. No. 

Mr. Harr. Has any attempt ever been made to put it into concrete 
words? 
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Mr. Bauer. No. 
Mr. Hate. Should such an attempt be made? 
Mr. Bauer. I leave that to your discretion, sir. 

Mr. Hate. As far as you are concerned, it should not. You are 
satisfied with the status quo? 

Mr. Bauer. That is my testimony, sir. 

Mr. Hate. You have served under many Commissioners. 

Mr. Bauer. [ have, many chairmen, many General Counsel. 

Mr. Hate. In your experience and observation with the Commis- 
sioners, they are alert and vigilant in this field ¢ 

Mr. Bauer. Let me answer it this way, Mr. Hale. The Commis. 
sioners are courageous men and fighters. They fight for what they 
believe, and I like men that are fighters. Let me say, while I am on 
it, that I am very proud to appear here before this committee of dis- 
tinguished members, and I particularly think we all should be very 
glad to have the leadership of your chairman for good government. 

Mr. Hate. Your opinion is that the record of the Commission in 
the whole field has been an extremely creditable one? 

Mr. Bauer. I don’t know what you are trying to get out of me, but 
I think I have made it clear that there was a Policy No. 1 Commis- 
sioners and Policy No. 2. As far as men are concerned in believing 
their convictions and believing what they think, they h: ave been fine 
people. They have worked hard. 

The Cuarrman. If the gentleman will permit, first let me thank 
you for the very fine c omplime nt. 

Mr. Bauer. Thank you. 

The Cuaimman. I believe Mr. Hale did not have the benefit of your 
description of Policy Nos. 1, 2, and 3, and so forth yesterday. 

Mr. Baver. That is right. 

Mr. Hate. I have not read his statement. 

The Cuairman. What it was that he showed that there was a certain 
policy at a certain period of time in years, and then another period of 
time of three or four or five years, whatever it might be, there was 
another policy that he described. Then a third policy and then I 
believe a fourth policy, which is from 1952 to this date. That is what 
he had reference to. 

Mr. Bauer. That is right. I might add, Mr. Chairman, that policy 
is controlling as to patents. I mean unless instructions are made, 
even though it does not make any difference, unless you get instructions 
as to patents that they be considered i In connection Ww ith these stand- 
ards, you just don’t do anything, that is all. 

Mr. Hare. I think I won’t ask any more questions. 

The Cuarrman. Mr. Flynt. 

Mr. Friynvr. Very briefly, Mr. Bauer, a few minutes ago I pro- 
pounded two questions, and I did not pursue it further at that time. 
I will not pursue it at length here. It was evident then that either 
you failed to understand my question or I failed to understand your 
answer. My question was, and I will try to condense it and simplify 
it, were there any instances in which you made a protest in which the 
interests of the viewing and listening ‘public was adversely affected by 
decisions of the majority of the Commission ? 
Mr. Baver. No, Lnever said anything like that. 
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Mr. Fiynvr. Do you agree with me that the purpose of the Federal 
Communications Commission is primarily to enforce, or rather to pro- 
tect the public interest ? 

Mr. Baver. That is right. 

Mr. Frynr. And to make available to them the best systems of pub- 
lic communications available. 

Mr. Bauer. That is right. 

Mr. Friynt. If there are patent abuses or patent misuses—and I am 
certain that at times there are some of each—is it the function of the 
Federal Communications Commission, or is it the function of some 
other agency of Government to take necessary corrective action ? 

Mr. Bauer. It is the function of the Commission in my view. 

Mr. Fiynvr. Even if it means denying to the public the best listening 
and viewing facilities ? 

Mr. Bauer. Never. I think that is turned around, Congressman, a 
little. It is their job to take the action to prevent the patent misuses 
because it destroys fundamental research to get better services through 
better operations, and not the Department of Justice. The Depart- 
ment of Justice has the job of prosecuting antitrust violations. But 
where these patent misuses which may be violations of antitrust and 
they may not, but which are perpetrated by licensees, the FCC is the 
only logical agency to go forward to protect those standards and to 
protect the public interest in that w ay. 

Mr. Fuynr. Where in the act is that authority delegated to the 
Commission ? 

Mr. Bauer. I will go back again to 303(e) and 303(g). The one 
gives them—the first—the Commission the power to promulgate these 
technical standards. The Supreme Court ruled that they have the 
right to issue these standards and enforce them. 

Now, then, 303(g@) says that the Commission is given the duty to 
encourage a greater and more effective use of radio in the public 
interest. If they don’t protect those standards from patent misuses, 
obviously they can’t carry out the duty of Congress to encourage this 
larger and greater effective use of radio. 

Mr. Fiynr. Along that same line, and I did not intend to prolong 
this questioning, but IT am compe Med to ask this, do you consider the 
Federal Communications Commission an arm of ¢ ‘ongress ? 

Mr. Bauer. Yes, certainly; it is a creature of the Congress. 

Mr. Fiynv. I know it is a creature of Congress, because it is cre- 
ated by congressional statute. 

Mr. Bauer. It is an independent agency, the same as any other 
independent agency. 

Mr. Fiynv. Is it your conception of these independent agencies, 
particularly the FCC, since that is the one we are on here today, that 
it is to carry out those duties delegated to it by Congress which Con- 
gress cannot because of volume of business it tr: ansacts? 

Mr. Baver. Surely. Every time the Commission makes rules it is 
nothing more than carrying into effect congressional rules. 

Mr. Frynv. Then if there are patent misuses, and we will assume 
for the moment that there are, would it normally be a duty of the 
Congress to resolve any differences arising from those misuses ? 

Mr. Baver. As to the need of further authorization from Congress 
to the Commission to do away with those misuses? 
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Mr. Fiynv. Or would it be more properly a question to be resolved 
by judicial proceedings, either on the civil or criminal side? 

“Mr. Bauer. I think that this committee, the Interstate Commerce 
Committee, the arm of Congress, and the same committee that created 
the FCC—go to the Senate side and you have the Interstate Com- 
merce Committee which does that work, and so it is your work. 

Mr. Fiynt. We get back to where the answers, in my opinion, are 
not responsive to the questions. If there are misuses of patents under 
existing law, if there were no Federal Communications Commission, 
where would these differences be resolved ? 

Mr. Baver. The Department of Justice, as far as public interest 
is concerned. 

Mr. Fiynv. The Department of Justice and the courts, I assume, 
not the Department of Justice itself. 

Mr. Bauer. That isright. Of course I meant that. 

Mr. Fiynvr. Then do you feel, and can you cite any language in 
303 (e) and (g) wherein the powers to resolve disputes involving the 
use of patents is conferred upon the Federal Communications Com- 
mission ? 

Mr. Bauer. No. I answered that before, that there is no such spe- 
cific language. But there is enough in the act and there is enough 
court cases In my view that such actions can be had. I am not the 
only one who believes that. 1 particularly refer to the decision in 
1958 of Chief Judge Kirkpatrick of the Philadelphia, Pa., circuit, 
in the so-called trade between Westinghouse and the NBC as to the 
TV broadcast stations in Philadelphia and Cleveland. In that case 
the Government, the Department of Justice, entered an antitrust com- 
plaint that was dismissed, and is now in appellate court, on the 
ground that the FCC has the primary jurisdiction as to the monopo- 
listic aspects of the deal. Therefore, Justice is out, because Justice 
should have come before the FCC and laid down its complaint, and 
not to the court, because FCC was the party, and when they did act, 
the license that they gave NBC could not be attacked by the Depart- 
ment of Justice. 

Mr. Friynt. Mr. Bauer, let me say that I sincerely respect your 
right to your views and that I not only respect them, but I will use 
every power available to me to protect not only your right to your 
views, but your right to express your views. However, since the 
Federal Communications Commission, in my opinion at least, derives 
all of its powers from no other source than the statute creating and 
giving it those powers, that unless there is something in the language 
of the statute that gives to the Federal Communications Commission 
these powers upon which you and I found ourselves in moderate 
disagreement here, that there is nothing inherent or there are no 
inherent powers in an administrative agency created by the act of 
Congress, and that unless there is some specific delegation of powers 
by Congress to the Commission that the Commission does not have 
those powers. 

In the second case that you cited wherein you felt that the Depart- 
ment of Justice should have brought before the Commission a matter 
to which the Commission itself was a party that I cannot agree with 
that in any sense whatsoever, because there the Commission itself is 
a party and the Department of Justice, a part of the executive branch, 
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brings those proceedings, I for one know of no place whatsoever that 
such ’ proceedings could be brought except to a part of the judiciary 
system of our country. 

Mr. Bauer. Mr. Flynt, I do want to say that I have heard your 
argument before, sir, ‘and I have alw ays respected it, and I respect 
your views. I thank you for your consideration of me a moment ago. 
But I can only say one ‘more thing, and that is that under section 312(a) 
of the FCC Act, the Commission is in a position—that is the revoca- 
tion section—to revoke a station because the party does something that 
would not or that would have been inconsistent with granting them 
a license in the beginning. It is my thought that Congress when it 
enacted the McFarland Act clearly held the right of the Commission 
then, and in a conference committee so stated, to procede under this 
section of the act in order to challenge a person here, and under the 
circumstances that I have named as to patent misuses, as to their right 
or qualifications to serve the public interest. 

Mr. Fiynr. Mr. Bauer, let me again thank you for your interest in 
the work of our committee. 

Mr. Baver. Thank you, sir. 

Mr. Fiynr. And the very generous complimentary remarks you 
have made about the personnel who serve on this committee. Inci- 
dentally, if you desire to supplement your answers just given to the 
questions I asked, and can give to me or desire to make any effort to 
give to me any language from the statute, if you wish to do so, please 
also include any judicial decisions interpreting the Federal Communi- 
cations Act, then you are at pee fect liberty to do so, and I request that 
you supply them in writing to the general counsel of our committee 
who will in turn give them to the reporter to be incorporated in the 
record at this point. Thank you, sir. 

Mr. Baver. I will answer that now, C ongressman, to the effect that 
I would rather stand on my statement and what I have said here than 
to go any further in the matter, if you will permit me. 

Mr. Fiynv. That is perfec tly all right. I thought if you did have 
anything that would clarify the answers that you have given to my 
questions, if you desire to do so, you may. 

Mr. Baver. That is what I want to see this honorable committee do, 
clarify the situation. 

The CuatrmMan. Are there any further questions / 

Mr. LisuMan. No, sir. 

Mr. Baver. I might say I did have part of the summary that I 
wanted to read in the record in connection with this matter of patent 
misuse and abuse and what the RCA patent situation was today, and 
what it was in 1952, but your questions have brought out a lot of what 
I wanted to read, and I shall now stand on that summary which con- 
tains them all. 

(The following letter was later received from Mr. Bauer :) 

WASHINGTON, D.C., May 2, 19 
Hon. OREN Harris, 
Chairman, Subcommittee on Legislative Oversight, 


House of Representatives, 
Washington, D.C. 


Sir: I ask permission to supplement my testimony before your subcommittee 
on April 24, 1958, first in the matter of your questions respecting FCC tech- 
nical standards for TV and FM broadcast stations (record, pp. 74-78), and 
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secondly, in the matter of Mr. Flynt’s questions (record, pp. 117-124) regarding 
FCC authority to challenge the qualifications of a broadcast licensee to serve 
public interest when engaged in patent misuse through FCC technical stand. 
ards for broadcast stations, and also its authority to promulgate patent rules 
for requiring each patent holding licensee to file annually information respeect- 
ing the patents it employs in transmitters and receivers manufactured and 
sold for operations required by FCC technical standards for radio services 
including broadcasting. 

The prime reason for my supplemental testimony is that the record clearly 
shows my responses in each case, are inadequate for the scope of the ques. 
tions asked. My supplemental testimony to follow is fully within my previous 
testimony as well as my compilation of FCC agenda memorandums on patent 
misuses of Bell System companies and the RCA—FCC mimeo No. 388, 303, 461 
pages accepted for the record (record, p. 12), and my summary of said com- 
pilation—FCC mimeo 48731, 81 pages (record, p. 17). 

My supplmental testimony will go to the following questions: 

(1) What are the FCC technical standards for TV and FM broadcast 
stations, and how did RCA build its patent licensing structure through 
said standards for supporting patent misuses in these broadcast fields? 

(2) Has the FCC authority to promulgate patent rules for obtaining 
the information it needs from its licensees for protecting the technical 
standards it promulgates against patent misuses? 

(3) Has the FCC authority to challenge the qualifications of RCA and 
NBC to serve the public interest because of RCA’s patent misuses in con- 
nection with FCC technical standards for TV and FM broadcast stations? 


QUESTION 1 


I will first treat the technical standards for black and white (monochrome) 
transmissions. The history of the selection of these standards by industry 
(National Television System Committee—NTSC) as first adopted by the FCO 
on April 30, 1941 (FCC docket No. 5806), as well as the standards, and intended 
service and operations, are set forth in a book entitled “Television Standards and 
Practice—NTSC,” edited by Donald G. Fink, and based upon selected papers from 
the proceedings on the NTSC and its panels. (Copy in Library of Congress, 
call number TK66380.N38. ) 

On page 378 of the Fink compilation, under definitions in appendix II, televi- 
sion transmission standards means “the standards that determine the char- 
acteristics of the television signal as radiated by a television broadcast station.” 

There were 12 standards for picture transmissions of TV broadcast stations 
adopted by FCC April 30, 1941. The synchronizing pulse standard, which main- 
tains TV picture receivers in step with the transmitter to which the receivers are 
tuned, permitted three types of synchronizing signals in addition to the type 
best suited for the RMA system first submitted to the FCC in 1938. (See stand- 
ard 9 and footnote 1 on p. 363 of the Fink compilation.) The RMA type of 
synchronizing signal was the RCA patent tie to its patent licensing structure, 
because RCA held two unexpired U.S. patents, and two pending applications, on 
the operations of the RMA type of synchronizing signals. This was shown by 
exhibit filed by RCA in 1940 in proceeding on technical standards, docket No. 5806, 
and in 1950 because exhibit 12 in FCC color standard proceedings docket No. 8736 
et al., at which time RCA testified it owned, or had the right to license, and re- 
tain royalties, as to 1,800 TV patents. 

More specifically, from 1935, or earlier, RCA built and maintained a TV broad- 
cast patent licensing structure with claims directed to the operations called for 
by the 19388 RMA standards: its tightest patent hold was on the synchronizing 
signal standard. Through FCC leadership, and with the help of patent inde- 
pendents, the technical standards FCC adopted April 30, 1941, permitted four 
types of synchronizing signals namely, the RMA type, the Du Mont Laboratories 
type, the Philco type, and the Major Armstrong type. 

During the fight to get the patent flexible synchronizing standard, Dr. Gold- 
smith of the Du Mont Laboratories, and chairman of the pulse synchronizing 
panel, charged the members of the panel representing RCA and its patent 
licensees with voting only for the RMA type because of RCA’s patent licensing 
structure. 

In 1944 the industry (Radio Technical Planning Board) reviewed the synchro- 
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were sufficient in number to dominate the patent independents; they voted for 
retaining only the RMA synchronizing signal, and thus eliminating the Du Mont 
Laboratories type, and the Philco and the Armstrong types. Philco during the 
1939-40 technical standard proceedings offered to dedicate to the public any 
patents it might obtain on its type of synchronizing signal. Major Armstrong’s 
wide band frequency modulation inventions were found usable for picture trans- 
mission and were permitted under the 1941 standards with a suitable type of 
synchronizing signal. All the synchronizing types of signals and the RMA and 
the Armstrong picture transmission were permitted under the 1941 standards 
because there was in being a receiver which could be tuned for receiving any 
one of such picture transmissions as well as any one of the synchronizing 
signals. 

In 1945 the FCC reviewed and adopted the picture transmission standards 
recommended by- RTPB in 1944; there were strict orders to its staff that no 
patent considerations would be permitted in the proceeding. Subsequently, 
RCA completed its patent licensing structure respecting transmitters and receiv- 
ers under the RMA system, and has since maintained the same capable of sup- 
porting patent misuses as long as the FCC standards remain the same, or at 
least until 1960 or longer; i. e., a patent structure under which black and white 
picture transmitters and receivers for FCC licensed TV broadcast stations can 
be manufactured and sold without infringement of patents held by others. 

The force and/or effect of the RCA patent licensing structure and related 
practices is to cause RCA patent licensees, which constitute the picture trans- 
mitter and receiver manufacturing industry, to propose and vote only for tech- 
nical standards which fit RCA’s patent structure. The same patent structure 
and RCA’s practices for building and maintaining the same causes abandonment 
by others than RCA of fundamental research for improving the operations called 
for by the standards. These RCA patent misuses cause public interest injury 
and sometimes private rights injury, or both. 

Respecting RCA patent licensing monopoly as to color picture transmissions 
of TV broadcast stations, its patent control of TV black and white transmitters 
and receivers constitutes its patent tie as to color transmitters and receivers 
operaing pursuant to FCC technical standards for color transmissions. This 
for the reason that color picture transmissions constitute nothing more than 
superimposing upon the black and white transmitters the necessary means to 
cause color transmissions. 

FCC’s adoption in 1950 of technical standards for color transmissions accord- 
ing to the CBS field sequential system called for no operations upon which CBS 
patent claims read. However, RCA licenses for the manufacture and sale of 
new black and white transmitters and receivers were necessary even if they 
were to operate only for color transmission. RCA and its patent licensees 
rejected the 1950 standards for color transmissions according to the CBS color 
system, nor would they build and sell black and white receivers with tuning 
brackets for receiving the color transmissions in black and white. 

By 1953 the 1950 technical standards for color transmission were rendered 
sterile. NTSC in 1953 offered a new set of standards for color transmissions 
which utilized black and white transmitters and receivers for the transmission 
of the brightness component of color transmissions. The 1953 replacement 
standards state (app. A, par. 8): “The brightness circuit of the color trans- 
mitter is similar to the conventional monochrome transmitter. Both have the 
same function in transmitting the relative brightness of the picture in mono- 
chrome. Thus, the two systems may be considered compatible, since a receiver 
performing satisfactorily on the monochrome system will also receive the bright- 
ness or monochrome signals transmitted in the color system.” 

Any color system capable of operating within the NTSC standards adopted 
by FCC in 1953 for color transmissions compatible with black and white trans- 
missions, and within RCA’s patent licensing structure, was acceptable to the 
RCA patent licensees. RCA had its dot sequential system; it fit the NTSC 
substitute color standards. In 1950 RCA had pending 49 patent applications 
pertinent to its dot sequential color system. Thus, what happened is that RCA 
brought out its compatible dot sequential color transmission system which is 
fully tied to its black and white picture transmission patents, and it then had 
patent control of both black and white and color transmissions of TV broadcast 
stations operating pursuant to FCC technical standards for such stations. 

Respecting RCA’s patent licensing control for the sound (aural) side of 
TV broadcast transmitters, for both black and white and color broadcasts, 


32090—59— pt. 7-22 








2756 REGULATORY COMMISSIONS AND AGENCIES 


Major Armstrong offered his patented wide-band frequency modulation system, 
RCA countered with its amplitude modulation systems upon which it held or 
could license and retain royalties as to many patents. This opposition to 
the Armstrong proposal had its benefits; the FCC adopted standards free of 
any required operations within the basic Armstrong patents issued in 1933, 
The standards also dodged RCA’s amplitude modulation patents because they 
called for frequency modulation (FM). 

The FCC adoption of technical standards for sound transmissions of Fy 
and TV broadcast stations took place in 1940 and 1941, respectively. The 
same standards are still in effect. As soon as the standards were adopted 
for these broadcast services, RCA began a big push to capture patent control 
as to transmitters and receivers; but a few receiver manufacturers procured 
licenses under Armstrong patents; they depended on the RCA receiver package 
license. In 1950 Major Armstrong’s basic wide-band frequency modulation 
patents expired; RCA then came into patent control of sound receivers for 
TV and FM broadcast stations, and has since maintained that control. 

For RCA patent practices to build and maintain its patent licensing struc. 
‘ture capable of supporting patent misuses in the FM and TV broadcast 
fields, see paragraph 68 of summary—FCC mimeo 48731. For RCA’s patent 
licensing position, its patent strength and effects in 1950, see paragraphs 
69-72 of “Summary’—FCC mimeo 48731. For RCA’s patent licensing position, 
its patent strength and effects in 1955 see paragraphs 81-88 of “Summary’— 
FCC mimeo 48731. For RCA’s public interest injuries through patent misuses 
in 1952 with FCC technical standards for FM and TV broadcast stations see 
paragraphs 176, 177, and 215 of “Summary’”—FCC mimeo 48781. 

Respecting patent misuse injury to other patent holders, RCA, through 
hidden payments, made compensation to DuMont Laboratories for its synehroniz- 
ing flexible pulse permitted under the FCC 1941 technical standards for black 
and white picture transmissions of TV broadcast stations, and for Major 
Armstrong’s FM picture transmissions also permitted under the 1941 standards. 
RCA also made hidden payment to CBS for its loss of development and use with 
royalties of its field sequential system for color transmissions pursuant to 
FCC color standards adopted in 1950. For details of these hidden payments see 
paragraphs 192-201 of “Summary”—FCC mimeo 48731. 

No RCA payments have been made for injuries to public interest through 
its patent misuses in connection with FCC technical standards for FM and TV 
broadcast stations. Thus, the unfinished FCC business of challenging the 
qualifications of RCA and NBC to serve public interest as broadcast licensees. 
For further details of RCA patent misuses and interference of same with FCC 
functions under sections 303(e) and 303(g) of the Communications Act, see 
page 6 of General Index, volume I of “Patent Misuses’—FCC mimeo 38303. 


QUESTION 2 


Has the FCC authority to promulgate patent rules for obtaining information 
it needs from its licensees for protecting the technical standards it promulgates 
against patent misuses? 

The first staff memorandum submitted for FCC agenda proposing notice of 
a patent rulemaking proceeding was dated October 13, 1948; it stressed the 
need of such rules for obtaining sufficient information for FCC to carry 
out its duties or functions under sections 218, 303(e), 303(g), 313 and 602(d) 
of the Communications Act of 1934 as follows: 

(a) Avoid, if possible, the promulgation or retention of technical stand- 
ards for radiobroadcast stations which specify operations upon which 
claims of unexpired patents read ; 

(b) See that the benefits of new inventions and developments in both 
radio and wire communication fields are made available to the public; and 

(c) See that all persons who hold one or more patents and are rendering, 
or are connected directly or indirectly with persons rendering, one or 
more communication services to the public, in which said patents are being 
used, and over which the FCC has jurisdiction, do not engage in practices 
contrary to the antitrust laws through said patents. (See par. 94 of 
“Summary”—FCC mimeo 48731.) 

The need of the patent information required by the rules proposed in the 
October 13, 1948, memorandum had the approval of Senator Johnson, chairman 
of the Senate Interstate and Foreign Commerce Committee; in substance, he 
so stated in his letter of March 9, 1949, to the FCC letter-report to him dated 
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February 25, 1949, in which the Commission stated its policy respecting li- 
censees or applicants, engaged in monopolistic practices through patents in con- 
nection with FCC technical standards for TV broadcast stations, i.e., that it 
would call upon the Department of Justice to consider antitrust action, and 
the FCC could challenge the qualifications of the offender to serve public 
interest as a broadcast license, or do both. 

Senator Johnson’s letter of March 9, 1949, stated : 

“We note with interest and approbation the comment in your reply of Febru- 
ary 25, that ‘the Commission in evaluating this testimony, is aware of the fact 
that this evidence coming from the broadcasting industry as it did, was in 
accordance with the present interests of those who testified’; that ‘* * * the 
Commission must be particularly alert to giving any particular company an 
unwarranted advantage over its competition by virtue of its patent position 
** *; and that ‘* * * At the present time the Commission is conducting a 
study of the patent situation in the radio field and also the practice of com- 
panies in buying patents which they do not themselves own for licensing to 
others in order to determine whether such practices are inconsistent with the 
Sherman Act * * *.’ These comments by the Commission lead us to suggest 
that rulemaking procedure before the Commission, as distinguished from your 
quasi-judicial function, is not unlike a legislative hearing on a bill seeking to 
correct evils in industry when only industry witnesses testify regarding such 
practices. In such circumstances the Congress would seek affirmative testimony 
by witnesses from Government agencies having a factual knowledge of the 
alleged evils sought to be corrected. Carrying out this analogy, the Commis- 
sion certainly must have technicians on its staff who are familiar with the 
development of the art; the licensing of patents; the purchase of patents of 
others for the purpose of licensing them; and the patent situation in general so 
that a more factual picture would be developed and presented to the Com- 
mission. It is obvious that representatives of industry, manufacturers, broad- 
pasters, and applicants who see matters in their own interest first and the 
public interest second would not be without bias. In securing such a presen- 
tation before the Commission, your agency could be more certain that in 
promulgating rules and standards—including standards of good engineering 
practice for television—these standards would not foreclose competition and 
freeze development in the art to the whim and will of whoever may be dominant 
in the industry. Therefore, in specific reference to these portions of your 
earlier answers quoted above and to the assumptions we have made, will you 
please furnish the committee : 

*‘a, all memoranda, including interoffice memoranda, prepared by Commission 
employees for the use of the Commission dealing with data, analyses, or inter- 
pretations of patents (particularly television patents), licenses, practices, sale 
and purchase of patents belonging to others, the practices of patent holders, 
licensers and/or licensees, or the right to license others thereunder described 
by the present Standards of Good Engineering Practice of the Commission. (If 
work is partially completed on some memoranda, data, analyses, and inter- 
pretations, include all partially completed material and supplement the same 
when completed. If information in the memoranda is specific as to individuals, 
persons, or companies, we prefer it in such detail. Please do not hesitate to 
include staff studies and/or recommendations of any kind bearing in general 
on such vatent matters.)’” (See pp. 90 and 91 on “Patent Misuses”—FCC 
mimeo 38303.) 

On April 9, 1949, the FCC replied to Senator Johnson’s letter of March 9, 
1949; he was furnished copies of all FCC patent memorandum reports which 
included the patent rules proposal of October 13, 1948. (See p. 92 on “Patent 
Misuses”—FCC mimeo 38303.) No further comment was received from Senator 
Johnson respecting FCC preposed patent rules or the patent work of its staff. 

Section 4(i) of the Communications Act provides that the “Commission may 
perform any and all acts, make such rules and regulations, and issue such 
orders, not inconsistent with this act, as may be necessary in the execution of 
its functions.” The FCC had, through 1942 directive-letters, required semi- 
annual patent reports from the Bell System patent holding companies, the RCA 
and others, and said reports had not been canceled as of September 1, 1957. 
Section 4 of the Administrative Procedure Act requires that rules be promul- 
gated in lieu of said directive-letters. (See pars. 89-93 of “Summary”—FCC 
mimeo 48731.) 
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Sections 1.341 and 1.842 of the FCC rules and regulations require broadcast 
licensees to furnish a financial report to the Commission each year showing 
their respective investments, expenses, ete., for determining their net and grogs 
earnings. The information called for by the proposed patent rules had a similar 
purpose, i.e., to obtain information for carrying out the FCC functions or duties 
under provisions of the Communications Act. 

The patent rules limited to patent information respecting patents used by 
patent holders within FCC jurisdiction for transmitters and receivers manu- 
factured and sold for the operations required under FCC technical standards 
for radio services including broadcasting, and rejected by the FCC majority by 
its report and order released April 29, 1957, for terminating patent rulemak- 
ing proceedings in dockets 10090 and 11228, were in substance invited by said 
comments. These were the patent holders (not including RCA) who filed com- 
ments in proceeding docket 11228 limiting the patent information to FCC tech- 
nical standards. The memoranda before the Commission when this last and 
single set of rules was rejected by the majority, were in primer style, i.e., ques- 
tions and answers, in order to remove all questions respecting the purposes of 
the rules, and the many benefits that would stem from the patent information 
required to be filed annually. For question and answer agenda memorandum 
see paragraph 148, pages 44-48 of “Summary”’—FCC mimeo 48731. For dis- 
sents to FCC majority report and order terminating the patent rule proceedings 
in dockets 10090 and 11228 see paragraphs 154-160 of “Summary”—FCC mimeo 
48731. 

QUESTION 3 


Has the FCC authority to challenge the qualifications of RCA and NBC to 
serve the public interest as broadcast licensees because of RCA’s patent misuses 
in connection with FCO technical standards for TV and FM broadcast stations? 

A proceeding for disqualifying a broadcast licensee or applicant, in substance, 
received the approval of the chairman of the Senate Committee on Interstate 
and Foreign Commerce in 1949. (See reply letter, supra, of March 9, 1949, from 
Senator Johnson to the FCC letter-report of February 25, 1949, stating policy 
to the effect that it could challenge the qualifications of a broadcast licensee 
or applicant engaged in monopolistic patent practices through its technical 
stand: irds for TV broadcast stations. Also, see FCC reply letter of April 6, 
1949, on further patent studies to Senator Johnson’s letter of March 9, 1949, 
supra, page 92 of “Patent Misuses”; FCC mimeo 38303). 

For the policy adopted February 25, 1949, the FCC in its letter report to Sen- 
ator Johnson, relied entirely on the decision of the U.S. Supreme Court in the 
so-called FCC chain rules case (NBO v. U.S., 819 U.S. 190); it copied pages 
2e2 224 o fthe decision in its letter-report to Se nator Johnson. (See pp. 88 and 
89 of “Patent Misuses’—FCC mimeo 38308.) The U.S. Supreme Court decision 
in the FCC chain rules case is still in effect; the FCC primary jurisdiction in 
antitrust matters involving one or more of its broadcast licensees was further 
enlarged in the January 10, 1958, decision of Chief Judge Kirkpatrick for dis- 
missing the Department of Justice antitrust complaint against NBC and RCA 
respecting the NBC and Westinghouse trade as to TV broadcast stations lo- 
cated in Philadelphia and Cleveland. 

Finally, the FCC in 1948 disqualified a broadeast applicant (Lorain Journal 
Co.) to serve public interest because of monopolistic practices (38 Pike and 
Fischer, RR 2014a); the U.S. Court of Appeals sustained the FCC action (180 
F. 2d 28). Moreover, after this FCC disqualification the Lorain Journal Co. 
persisted in its monopolistic practices which led to the institution by the 
Government of a successful civil antitrust action ne he Lorain Journal Co. 
(U.S. v. The Lorain Journal Co., 92 F. Supp. 794, aff’d 72 8. Ct. 18). 

Respectfully submitted. 

WILLIAM H. BAUER, 
Attorney at Law. 


The CuatrmMan. On that point, Mr. Bauer, we have a letter which 
has been received under date of April 21, 1958, which has to do with 
patent a and present status of patents. It is written to our 
chief counsel, and outlines the present status of patents. It is by Mr. 
Robert L. Werner, the vice president and general attorney of the 
Radio Corp. of America. In order that we may have this informa- 
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tion for the record as to the status of these various specific patents in 
color television, it will be included in the record at this point. 
(The letter referred to follows :) 


Rapio Corp. OF AMERICA, 
New York, N.Y., April 21, 1958. 
Rosert W. LISHMAN, Esq,, 
Chief Counsel, Special Subcommittee on Legislative Oversight, House of Repre- 
sentatives, Washington, D.C. 

DEAR Mr. LISHMAN: In our discussion earlier today, you asked that I furnish 
you additional data concerning the ownership of patents, use of which is called 
for by the color television standards adopted by the Federal Communications 
Commission in its report and order of December 17, 1953, in docket No. 10637. 

As you know, the technical signal specifications which comprise the present 
color television standards are those proposed to the Commission by the national 
television system committee, composed of scientists and engineers representing 
virtually the entire radio and television industry, as the product of an intensive 
study to determine the optimum in color television attainable in the light of 
existing requirements. 

Approval of these technical signal specifications as FCC standards also was 
urged by Philco, Sylvania, General Electric, Motorola, CBS, Hazeltine, Admiral, 
and Westinghouse, as well as RCA. 

I am advised by our technical staff that use of the following patents would 
appear now to be called for by the FCC color standards : 

Bedford, 2,554,693, issued May 29, 1951, title “Simultaneous multicolor tele- 
vision,” owned by RCA. 

sallard, 2,678,348, issued May 11, 1954, title, “Color television interlacing sys- 
tem,” owned by RCA. 

Bedford, 2,728,812, issued December 27, 1955, title “Synchronizing system,” 
owned by RCA. 

Loughlin, 2,773,929, issued December 11, 1956, title “Constant luminance color 
television system,” owned by Hazeltine Research Corp. 

On July 8, 1955, the U.S. Patent Office declared an interference, Patent Office 
No. 87543, between Ballard 2,678,348 and a pending patent application owned 
by Philco Corp. 

On August 10, 1956, the Patent Office declared an interference, Patent Office 
No. 88193, between Bedford 2,728,812 and another pending patent application 
owned by Philco. 

At this time we, of course, do not know who will be declared winner of either 
interference or whether Philco or RCA will finally be declared owner of either 
or both of these patents. 

I am also advised by our technical staff that use of Farnsworth, 2,246,625, 
issued June 24, 1941—and thus expiring in about 2 months—also would appear 
now to be required by the present standards in both color and black and white 
television. The Farnsworth patent, titled “Television scanning and synchroniz- 
ing system,” is owned by the International Telephone & Telegraph Corp. RCA 
has a license and nonexclusive sublicensing rights under this Farnsworth patent 
and has licensed various industry members, while I.T. & T. has licensed others 
under the patent. 

Additionally, I am advised by our technical staff that other companies in the 
industry own other important color television patents, the use of which may 
be or become of substantial significance in the manufacture of color television 
apparatus. 

From the foregoing, the following at least is clear: 

The present FCC color standards embody technical signal specifications recom- 
mended by virtually the entire industry and approved by the Commission as the 
best available, that disposition of the eventual patent strength on apparatus 
manufactured to transmit and receive color television signals under these stand- 
ards is highly uncertain, and that under the present FCC standards there neither 
is nor can there by any monopoly position in color television patent licensing. 

Sincerely, 
Rosert L. WERNER, 
Vice President and General Attorney. 
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The CuarrmMan. We have had a very interesting 2-day discussion, 
I have tried myself to learn a little something about the patent situa- 
tion and the history of it, as well as its importance in the entire field 
of communications. I know there is a lot to be learned yet, and prob- 
ably a lot that I will never learn. From the many years you have 
spent in the business, I cannot help but express my envy of you on 
this particular subject, because it is very highly technical and certainly 
all important in the interest of the general public. 

For your contribution here, Mr. Bauer, we want to express our 
thanks, and I compliment you on the very frank statements that you 
have made, and the explanations you have given, together with your 
own personal comments and views regarding this matter. Certainly 
this is one of the important areas that we have a responsibility to go 
into. I think you have certainly given testimony here that will be 
helpful to the committee in whatever limited investigation we may be 
able to carry out in this particular field. 

Mr. Bauer. Thank you, sir. 

The Cuarrman. Mr. Flynt. 

Mr. Frynr. Mr. Chairman, if I may I would like to say I would 
like to join with you in your statement of appreciation to Mr. Bauer, 

Mr. Bauer. Thank you. 

The Cuamman. Thank you very much for your appearance here. 
The committee will adjourn. 

(The following statement, concerning the testimony of Mr. Bauer, 
was later received from the Radio Corp. of America:) 

Rapio Corp. OF AMERICA, 
New York, N.Y.. December 10, 1958. 
Hon. OREN Harris, 
Chairman, Special Subcommittee on Legislative Oversight, 
House of Representatives, 
Washington, D.C. 

My DeArR Mr. CHAIRMAN: During the course of the hearings just concluded 
by the subcommittee Mr. William Bauer, a former patent adviser to the Fed- 
eral Communications Commission, made various charges relating to RCA’s 
patent practices. 

We believe these charges were without basis in fact. 

In order that the subcommittee may have these facts before it, I am sending 
you herewith the statement I had intended to ask the subcommittee’s permission 
to present and I request on behalf of Radio Corp. of America that this state- 
ment be considered by the subcommittee and included in the printed record 
of the subcommittee’s proceedings. 

Respectfully, 
Ropert L. WERNER. 


STATEMENT BY Rospert L. WERNER, VICE PRESIDENT AND GENERAL ATTORNEY, 
Rapio Corp. oF AMFRICA 


Mr. Chairman, members of the committee, my name is Robert L. Werner. I 
am vice president and general attorney of Radio Corp. of America. On behalf 
of RCA I would like first to express our appreciation to this committee for 
affording us the opportunity to give testimony in this important investigation. 

Having served in Washington as a Special Assistant to the Attorney General 
and in other positions in the Justice Department, I am to some extent familiar 
with Federal regulatory problems from the governmental viewpoint, as well 
as that of industry. I well appreciate, therefore, the importance of your com- 
mittee having the facts before it. 

At the outset I would like to refer briefly to the recent settlement of certain 
Government antitrust litigations. On October 28 of this year RCA agreed to a 
consent decree settling a civil patent amtitrust suit filed in November 1954 by 
the Department of Justice and, on the same day, entered a plea of nolo con- 
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tendere in a companion criminal antitrust proceeding commenced in Febru- 
ary 1958. 

Our position on the settlement of these cases was expressed in the following 
statement made by David Sarnoff, chairman of the RCA board of directors, and 
John L. Burns, RCA’s president : 

“RCA welcomes the termination of this long and burdensome litigation. 

“The settlement comes at a time when the electronics industry is on the thresh- 
old of its greatest period of expansion—an era that calls for our fullest energies 
in fulfilling the extensive requirements of national defense in meeting the needs 
of our Government, the public and our customers. 

“Terms of the decree deal primarily with apparatus for radio purposes. They 
do not affect RCA’s present activities in the important new industrial fields, 
such as automation, electronic computers, atomics, electronic tape recorders, 
Plectrofax and medical electronics. 

“RCA has consistently maintained that its policies, practices, and pioneering 
work have contributed greatly to the tremendous development of the electronics 
industry—the fastest growing major industry in the United States—and the 
national security of the United States. The settlement expressly recognizes that 
no admission to the contrary is made. 

“In the promising field of color television, the decree provides for a patent pool 
in which any manufacturer may participate on a royalty-free licensing basis. 
The pool will include RCA’s important color patents and the color patents of 
other pool participants. Those who do not join the pool can acquire use of these 
RCA patents by paying reasonable royalty rates. 

“Under terms of the decree, RCA is free to license all future inventions on an 
equitable royalty basis. 

“Ever since RCA was founded at the request of the U.S. Navy in 1919, the 
company’s business has been built on the firm foundation of developing new and 
better products and services for the Armed Forces, industry and the home. RCA 
intends to continue this same vigorous research program.” 

In this connection the committee’s attention is invited to the fact that the con- 
sent decree expressly states that RCA had filed an answer denying the allegations 
made by the Government and that both the Government and RCA consented to 
the entry of the judgment without trial or adjudication and without any admis- 
sion. At the disposition of the criminal case, the corporation’s attorneys stated 
to the court that RCA did not feel it was violating the law in any way, but that 
it would be an imposition on the court and also on the time of counsel and our 
execuives to spend a year or more to try a case of this kind when the substance 
of what was sought in the litigation had already been achieved in the decree 
in the civil case. 

The terms of the decree already are a matter of public record and accordingly 
I will not burden this committee by a detailed review. 

The facts we believe the committee needs to put the issues now before it in 
their true perspective relate to RCA’s patent practices and their relationship to 
the growth of the electronics industry during the years preceding entry of the 
decree. The record of testimony before you furnished by Mr. William Bauer, 
a former patent adviser to the FCC, relates to RCA’s patent practices during 
these years. I feel that it is important to set the record straight with respect to 
certain claims made in this testimony and therefore my statement is directed 
primarily to the period prior to the decree. 

Your committee has been asked to accept a picture of one corporation—RCA— 
which by its patent licensing practices has tended to stifle the growth of an 
industry essential to the national welfare. You have heard such ominous 
phrases as “patent misuse,” “discouragement of fundamental research,” ‘‘con- 
cealment” of patent information, “hidden payments,” and the like. 

After listening to this testimony nobody would ever guess that electronics 
today is thriving. It might be concluded that the electronics industry is in a 
frightening state. Nor, without knowing the facts, would anybody surmise 
that here is one of the fastest growing, most fiercely competitive and inventive 
industries in America. 

What I propose to do is put before you facts which will demonstrate that 
RCA’s research program and liberal patent practices, far from stifling the 
growth of electronics—and I include radio and television—have encouraged 
competition, provided a major basis for industry growth and have opened 
vast and hitherto untapped sources of scientific, commercial, and artistic 
development. 
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RCA’S PATENT PRACTICES 


On the basis of what you have heard from Mr. Bauer, some members of this 
committee may have the impression that RCA has been in the business of 
buying up the patents of others. If so, let me say that any such impression ig 
incorrect. For more than 10 years not one patent has been purchased by RCA 
from anyone, other than from a consultant or independent agency retained by 
us to do research. Contrary to the implications of questions asked of FCC 
Commissioners, we have not bought the color TV patents of Hazeltine or 
Philco or the FM patents of Armstrong. And we have no intention of trying 
to buy them. 

As a result of RCA’s own research program—which has included pioneering 
in many vital areas in electronics, such as television—we do hold patents of 
importance. These patents give us rights to the use of our inventions; rights 
guaranteed by the Constitution as a long recognized incentive to research and 
further development. RCA also has nonexclusive rights—and this does not in- 
clude ownership or control—under various patents of the American Telephone 
& Telegraph Co., the General Electric Co., and Westinghouse. The basic agree- 
ments under which these rights came to RCA were approved by the decree of a 
Federal Court in 1932. We also have nonexclusive rights to use patents of some 
other companies or individuals we consider to be of importance to the develop- 
ment or manufacture of electronic equipment. 

In some instances in which RCA received nonexclusive licenses under an- 
other’s patents, we also obtained the right to grant sublicenses under those 
patents. But even in those instances in which we have the right to grant 
licenses under another’s patents, these rights are nonexclusive and the owner 
of the patent has retained the right to grant licenses to anyone else who wants 
a license. Thus any manufacturer who wants to use that patent has been free 
to get a license directly from the patent owner—the person who controls the 
patent—or from RCA. 

Now, what did RCA do with these various patent rights prior to the 1958 
decree? Under the patent laws of the United States, we were entitled to keep 
for ourselves those inventions stemming from our Own research, and to exclude 
others from using them. In those instances in which we received license rights 
under someone else’s patents, we were under no obligation to extend those rights 
to all others. 

Instead, for the past 20 years RCA has been granting licenses to everyone who 
wanted them. They were granted on a completely nonexclusive, nondiscrimina- 
tory basis and at modest royalty rates. They contained no restrictions on pro- 
duction, sales, territory, price or anything else. 

A significant fact about these license agreements was that they granted rights 
not only under all current patents but also under all future inventions developed 
or licensed by RCA during the life of the agreement. These future rights were 
uniformly made available without additional cost to licensees. 

Equally important has been our policy to permit anyone to take a separate 
license under any patent or group of patents and for any apparatus he might 
choose. No one ever has been required to take a license under more patents 
than wanted, nor to pay a royalty unless the apparatus used our patents. 

Over the years, RCA gradually reduced the royalty rates charges its licensees 
under its various forms of agreements. For example, rates originally fixed at 
744 percent of the manufacturers’ selling price on radio broadcast receivers in 
1927 had been reduced to one-half of 1 percent by 1955. Black-and-white tele 
vision receiver rates dropped from 5 percent in 1952 to 144 percent by 1955. 
Last vear this amounted to about two-fifths of 1 percent of the average retail 
price of a radio and about four-fifths of 1 percent of the average retail price 
of a television set. 

In 1957, RCA offered new 5-year royalty-free cross-license agreements to other 
manufacturers involving the use of RCA’s patents on radio and television prod- 
ucts other than color television. Under these arrangements, RCA received the 
right to use patents of other companies and they received the right to use ours 
for radio and television products. A substantial number of companies entered 
into these royalty-free cross-license arrangements. Insofar as color was con- 
cerned RCA offered to license others either at a rate of 154 percent of the manu- 
facturers’ selling price—which was less than 1 percent of the average retail 
price—under all its color patents or, if the prospective licensee did not desire a 
license under all, at a reasonable per patent royalty rate. 
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These then were patent practices of RCA which Mr. Bauer wants you to be- 
lieve were “patent misuse”. 
RCA’S PIONEERING ROLE 


Some history is basic to an understanding of RCA’s patent licensing in radio, 
television and electronics. In fact, you have to go back to the years before 1919, 
when RCA was organized, to know how it was founded and why. In that period, 
radio Was just emerging as a relatively crude means of wireless telegraphic com- 
munication. There was no radio broadcasting, no television, no electronics 
industry. 

When our country began to mobilize its resources for World War I the mili- 
tary was faced with the fact that no single manufacturer in this country was 
able to obtain sufficient patent rights to build the most effective type of radio 
communication ‘equipment for the Armed Forces. Ownership of inventions was 
widely held and tightly retained. The result was confusion, litigation and a 
production stalemate. 

Under wartime emergency, the Government called a halt to this patent impasse. 
It undertook to guarantee all radio manufacturers against patent infringement 
suits On apparatus produced for its use. Thus, for the first time manufacturers 
were able to go forward and provide our armed services with the finest radio 
equipment available at the time. This freedom to use all inventions and devel- 
opments resulted in tremendous advances in the science of communications. 

But with the end of the war and return of radio communications to civilian 
use, the situation promptly slid back to the old unsatisfactory state of affairs. 
The scientific advances made during the war reverted to their different owner- 
ships. 

Once again, no one company possessed rights under all the patents necessary 
to produce a complete line of equipment. In this crucial period, radio in the 
United States also faced the threat of foreign denomination through attempts by 
the British Marconi Co. to purchase from the General Electric Co. the most 
efficient transoceanic transmitter the world then knew, the Alexanderson alter- 
nator. British interests already controlled international cable communication 
with the result that practically all traffic was funneled through London and 
subject to British scrutiny. 

At this point, the U.S. Navy, acting through its Assistant Secretary, Franklin 
D. Roosevelt, stepped into the picture. The result, worked out between General 
Electric and the Government, was the formation of the Radio Corp. of America. 
It was intended to give the United States its own system of worldwide communi- 
cations—free of alien control—and to foster development of an American radio 
industry. 

But the patent tangle had to be cleared away before RCA could begin opera- 
tions, and again the Government entered the picture. As a result of a Navy 
Department appeal stressing “public necessity,” cross-licensing agreements were 
concluded among RCA, General Electric, and the American Telephone & Tele 
graph Co. Subsequently, a cross-licensing agreement also was made with 
Westinghouse. 

These agreements were submitted in advance to the Attorney General. 

I also want to point out that during this critical period the Director of Naval 
Communications, Admiral Bullard, participated in the RCA board of directors’ 
meetings. This was done on the recommendation of the Navy Department, with 
President Wilson’s approval. 

I think it would be difficult to overestimate the importance of these early 
developments. In looking back over the years, one may ask what would have 
been our country’s position in communications and how would the development 
of electronics in our country have fared if foreign hands had taken control. 
One may also ask what might have happened to the electronics industry if the 
founding of RCA had not resolved the patent deadlock which had paralyzed 
American radio communication almost from its beginning. 

In 1930, the patent licensing agreements among RCA, GE, Westinghouse, and 
A.T. & T. were the subject of an antitrust suit brought by the Government. 
This was terminated by a consent decree in 1932. Under this decree, the license 
agreements, which with the full knowledge and acquiescence of our Government 
had given RCA exclusive patent rights, were voluntarily modified to become 
nonexclusive and permit GE, Westinghouse, and A.T. & T. to grant licenses under 
their patents. The decree also made RCA, which up to this time had been con- 
trolled by GE and Westinghouse, an independent company, free for the first time 
to follow its own course in the conduct of its business. 
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During the proceedings in which the 1932 consent decree was entered in the 
U.S. District Court in Delaware, Judge Warren J. Olney, who appeared for the 
Antitrust Division of the Department of Justice, had this to say about the 
modified licensing agreements: “* * * there is no restraint imposed upon any 
party to the contract. Each is free to use its own patents as it wishes and to 
grant licenses thereunder and the only effect of the contract is that each side 
extends to the other the right to use its patents and to that extent breaks down 
the monopoly which the law attaches to the ownership of a patent. The new 
contract, in other words, is one that is manifestly in the public interest and not 
opposed to it.” 

There never has been any secret or misunderstanding as to the manner in 
which the licensing activities of RCA were to be conducted under the 1932 
consent decree. 

In a message to its shareholders explaining the effect of the decree, RCA 
stated that “* * * under the new arrangements [RCA] retains the rights which 
will enable it to continue to grant licenses to other manufacturers, not only 
under its own patents but also under the radio patents of the General Electrie 
and Wesinghouse Cos. and the American Telephone & Telegraph Co.” 

At this point, I should add that the inventions covered by these agreements 
were those made before the end of 1954 and, accordingly, RCA no longer has the 
right to grant licenses under new inventions of the other companies. 

Following entry of the 1932 decree the licensing activities of RCA, under the 
patents of GE, A.T. & T., and Westinghouse, were governed by the terms of 
that decree. In 1942, the Antitrust Division moved to reopen the decree on the 
allegation that the agreements no longer were in the public interest. The court 
refused to disturb the decree, and the Government subsequently withdrew an 
appeal to the Supreme Court. 

In 1954, the decree again was presented to the court in an action to con- 
strue the 1932 agreements between RCA, GE, and Westinghouse. The court 
reassserted that the cross-licensing agreement under which RCA had been grant- 
ing licenses was “approved” by the consent decree. 

This was the situation existing at the time the 1958 decree was agreed to. 


RESEARCH AND PATENT LICENSES 


RCA earned its place in radio, television and electronics through pioneering 
scientific research and business enterprise. RCA also earned its place because 
the fruits of its research have been made readily available to anybody who 
wished to use them. 

RCA’s business has been built on research, Gen. David Sarnoff, chairman of 
the board of RCA, has called it, “the lifeblood of the ever changing, ever expand- 
ing electronics industry.” 

The pioneering and developing of television is a vivid example of this philos- 
ophy in action. In 1929 Dr. V. K. Zworykin, later to become director of RCA’s 
electronic research laboratory, told General Sarnoff about a new electronic 
television camera tube he was developing which he called the iconoscope. He 
outlined the great promise he believed it held as an electronic means of picking 
up pictures for broadcast through the air. ‘How much will it cost to develop?” 
General Sarnoff asked. “About $100,000,” replied Dr. Zworykin. He was 
told to go ahead but before the job of fully launching black-and-white television 
was done RCA had spent more than $50 million on monochrome television 
research, development and promotion. 

Not only did RCA—almost alone—undertake this costly and hazardous pioneer- 
ing jobs, but it freely shared the results of its research and development with 
the entire industry. In 1947 RCA’s competitors were invited to our Camden 
manufacturing plant where they were handed blueprints of the RCA black-and- 
white television receivers then being built, together with a complete list of 
materials and parts. They were taken on a tour of the plant, where production 
and testing methods were explained. They were invited to go right ahead 
and uses the plans and information as they wished. 

The occasion was the first time we know of that any company ever threw 
its doors wide open to all its rivals. Increased competition immediately fol- 
lowed and the infant TV industry took its first step forward. The result has been 
a great new inventory—one that has created countless new jobs and has brought 
the world a new medium of entertainment, information, and education, with 
vital industrial, medical, and military applications. 
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A similar pioneering effort, entailing even greater cost and risk, is involved 
jin color television. Already RCA has spent almost $130 million to bring this 
new service to the American public, As in the case of black-and-white television, 
RCA has made its scientific and engineering know-how in color television 
available to the industry. 

With regard to color television patents, my letter of April 21, 1958, to the 
chief counsel of this committee sets forth the facts which establish that under 
the present FCC color television technical standards there neither has been 
nor can there be any monopoly position in color television patent licensing. 
This letter was introduced into the record of the proceedings of this committee 
on April 24, 1958." I also would like to point out that neither the color television 
patents already issued to RCA, Hazeltine, or Philco, nor the FCC’s technical 
standards, have foreclosed further scientific advances. Ample opportunity for 
continued research and development in this new medium exists and is, in fact, 
going forward today. 

In a December 1956 study of the Senate Subcommittee on Patents, Trademarks, 
and Copyrights titled “The Patent System and the Modern Economy,” the 
following statements are made: “Color television gives us a vivid example of 
current competition in development. At the present time at least four different 
types of color tubes are competing for supremacy. 

“Only time can resolve the rivalries between proponents of various color TV 
systems. The important consideration is that development is being vigorously 
pursued under competitive conditions on many fronts. We can be certain that 
the public interest is served by active development of the various approaches in a 
competitive atmosphere.” 

To underscore this statement, there was the public announcement last June 
by Allen B. DuMont Laboratories, Inc., concerning its continuing development 
work on color TV sets incorporating its chromatic single-gun picture tube. 
Speaking a month later to distributors at the annual convention of Admiral 
Corp., Ross D. Siragusa, the president of Admiral, said: “We are going to spend 
more money on color research than ever before, and we have invested heavily 
to date.” And Phileo Corp. says it has developed a new approach in its “apple” 
color tube and that the “future of color television lies along the lines of current 
research” in its own laboratories. 

We of RCA welcome these developments by others because we have maintained 
from the very beginning that color TV can only become a truly mass medium 
through the competitive activity and efforts of the entire television industry. 


RCA INDUSTRY SERVICE 


In addition to supplying its competitors with complete engineering and 
scientific know-how on black-and-white and color television and other important 
electronic developments, in 1930 RCA established its industry service laboratory. 
Its function was to assist RCA’s licensees with problems of electronic design and 
manufacture and to supply them with all types of engineering and test data. 

More than 24,000 visits were made to this laboratory by persons seeking 
information and technical assistance and more than 4,500 engineering reports 
containing complete measurements and engineering data were prepared for other 
companies on equipment submitted by them to us for examination. 

In the 28 years of its existence, the RCA industry service laboratory issued 
more than 1,200 separate laboratory bulletins and research bulletins containing 
detailed engineering data of both a manufacturing and research nature. More 
than 2 million copies of these were distributed to industry and Government. 

This policy of making the fruits of RCA’s research freely available to others 
became both the parent and offspring of electronic growth. Each development 
or technical advance was freely licensed and thereby became the means through 
which new developments could come forward. And these, in turn, created still 
further opportunities for ourselves and others in electronic research. 

I also want to emphasize that when I speak of expansion in research I am 
hot talking of RCA alone. We have never had a monopoly on brainpower and 
hever can hope to have. But we have done two things. By making it possible, 
through a liberal patent licensing policy, for other companies to grow and 
prosper, we materially advanced their position to the point where they could 
afford the costly effort which modern research demands. And by fundamental 





1 Stenographic transcript, p. 125. 
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research in fields such as international communications, microwave radio relays, 
radar, shortwave propagation and black-and-white and color television, we 
opened new avenues and opportunities for still further research by other com. 
panies as well as by ourselves. 

The result is that rather than having been discouraged from research—ag 
Mr. Bauer claimed—many important competitors of RCA have made substantia] 
and significant contributions to electronics research. 

RCA’s fundamental research and its patent licensing policy have been recog. 
nized as major contributions to the competitive conditions under which elee. 
tronics has gone forward at one of the most spectacular rates in the history 
of any American industry. 

“There is no doubt,” said Fortune magazine’ in an article published last year, 
“that the easy availability of RCA’s electronic patents has been a major factor 
in developing the intense competition that characterizes the industry.” 

Companies without patents or research facilities were able to acquire the 
right to use RCA’s patent rights to produce the most modern types of apparatus, 
In this way, many small manufacturers were encouraged and helped to enter 
the industry, and to compete successfully. As for the larger electronics com- 
panies, their success requires no explanation on my part. But the figures for 
the industry give the final conclusive lie to charges of stifling its development. 


DYNAMIC GROWTH OF ELECTRONICS 


As recently as 1947, electronics barely went beyond radio. The annual sales 
of the electronics industry, including radio and television, were about $2% 
billion.’ That volume of business increased steadily until, by 1957, the electronics 
industry did more than $13 billion worth of business—an increase of about 
430 percent. This represents a compound rate of growth of about 18 percent a 
year. 

Now contrast this with the compound rate of growth of the gross national 
product since 1947. Measured in current prices, it rises about 7 percent a year. 
Thus, the sales volume of the electronics industry has grown at a rate more 
than 2% times that of the economy as a whole. 

The industry’s record of employment is no less impressive. In 1947 there 
were about 337,000 people directly employed in the manufacture of radios, tubes 
and communications equipment.* By 1957 this number had increased to more 
that 579,000, an increase of 72 percent. This is more than seven times the 
10 percent increase in all U.S. manufacturing employment. I should stress 
that these statistics concern manufacturing alone and do not take into account 
the vast number of people employed in other phases of the electronics industry. 
Last year the managing editor of Electronics magazine, writing in the American 
Annual for 1957, gave an estimate that 75 percent of the 1.7 million Americans 
employed in electronics, work at jobs that did not exist 10 years ago 

Another indication of the dynamic growth of the industry and the absence of 
restraints is the striking increase in new companies entering the field. In 
1947 there were about 2,000 manufacturers of electronic equipment. By 1957, 
this number had increased to more than 3,600, an increase of 83 percent. On 
the other hand, the total number of U.S. manufacturing businesses remained 
substantially the same in this period. 

In this connection, I would like to comment on a statement made in the 
questioning of FCC Commissioner Doerfer that “in 1948 there were over 1,000 
different manufacturers of TV sets and components. Today there are less than 
40.”° Evidently the statistics used compare the combined number of set and 
component manufacturers in 1948 with the number of set manufacturers alone in 
1958. 

To set the record straight, I should like to refer to a statement on this point 
by Television Digest, an authoritative trade publication, in its May 17, 1958, 
issue. It says: “There were 70 setmakers in 1948, only 41 now—and the drop is 
attributable simply to fierce competition in a tight market. In 1948, demand 
was so huge that anyone who could hold a soldering iron could call himself a 
‘manufacturer’ and sell anything he could make.” 


2 Fortune magazine, August 1957 issue, p. 232. 
® Chart No. 1. 

*Chart No. 2. 

5 Chart No. 3. 

® Stenographic transcript, p. 184. 








lays, 
we 
com- 


—Ag 
ntial 


COR 
elec. 
tory 


ear, 
ctor 


the 
itus, 
nter 
‘Om- 
for 
ent. 


ales 
521% 
nies 
out 
ita 


ynal 
ear, 
lore 


ere 
ibes 
ore 

the 
ress 
unt 
try. 
can 
ans 


» of 

In 
57, 
On 
ned 


the 
000 
1an 
ind 
» in 


int 
58, 
is 
nd 
fa 


REGULATORY COMMISSIONS AND AGENCIES 2767 


Now let’s look at the radio and television end of the electronics business.’ 
Radio set ownership increased from 67 million in 1947 to 161 million by 1958. 
Television set ownership rose from 16,000 in 1947 to 47 million by 1958. During 
the period from 1947 to 1958, the number of AM stations on the air increased 
from 1,027 to 3,180, FM stations from 140 to 537, and TV stations from 7 to 
544.” 

jven more impressive is the fact that, concurrent with this tremendous in- 
crease in productivity, the American consumer is receiving a substantially better 
electronic product at a successively lower price. 

According to the Consumer Price Index of the U.S. Department of Com- 
merce, most items important to our standard of living have increased over 
the last decade. For example, apparel has increased more than 3 percent, 
food more than 10 percent, and rent almost 35 percent.° 

During the 10-year period commencing in 1947 median dollar expenditures— 
the prices paid by consumers for the goods they purchased—increased 14 per- 
cent for refrigerators, 25 percent for furniture, and 69 percent for automobiles. 
In sharp contrast, in 1948, the first year for which Federal Reserve Bulletin 
figures are available, the median dollar expenditure for a television set was $465 
and by 1956 this price had decreased by almost 52 percent.” 

New products and services are flowing from laboratory to living room, factory 
and office at an ever quickening pace. Four out of every five doliars of RCA’s 
sales last year came from products and services that were not even on the 
market just after World War II. Other electronics companies can cite com- 
parable instances of progress. Hundreds of others can point to the fact that 12 
years ago they were not even in existence, and this industry is only on the 
threshold of its greatest growth. 

Of course, it is true that RCA is one of the larger companies in the electronics 
field. But while the industry has been expanding at an unprecedented rate, 
RCA’s share of the market has not, which is a perfectly natural result of the 
competitive growth in electronics. 


INTENSIVE COMPETITION IN ELECTRONICS 


As the same Fortune magazine article 1 referred to a little while ago com- 
mented: “In the electronics industry as a whole, a big corporation has a higher 
exposure to competition than do the leaders in almost any other industry. 
United States Steel is not being snapped at by a pack of baby steel companies in 
every market. But practically every company in the electronics industry is 
after some piece of RCA’s cake.’ 

What competition do we face? Across the board in practically all the 
electronic products we sell, we have the stiffest competition from General Elec- 
trie and Westinghouse whose annual sales run several times that of ours. The 
total assets and gross sales of GE are approximately four times those of RCA, 
while those of Westinghouse are approximately double ours. 

Additionally, in the military area we must compete not only with virtually all 
other electronics companies but with many organizations never before associ- 
ated with the industry. soeing Airplane Co., Douglas Aircraft, Hughes Aircraft, 
and United Aircraft, as well as automobile makers such as General Motors and 
Chrysler are now intensively engaged in electronics research, development, and 
production. In electronic data processing we are faced with such formidable 
competitors as IBM and Sperry-Rand. In radio and television instruments, we 
have keen and continuing competition from important firms such as Philco, 
Admiral, Zenith, Hoffman, Motorola, Sylvania, Magnavox, and Emerson, among 
others. In tubes and transistors, we compete with such companies as Raytheon, 
Sylvania, Western Electric, General Transistor, and Texas Instruments as well 
as a dozen others. 

This increasing competition in electronics is sharply reflected in the market 
statistics. In 1947, for example, overall sales for the industry were $2.5 billion. 
RCA’s sales were $300 million, or about 12 percent of the total. Last year, indus- 
try sales ran more than $13 billion. RCA’s sales were $1.1 billion, or less than 
9 percent of the total. 


TChart No, 4. 
§Chart No. 5. 
®*Chart No, 6. 
Chart No. 7. 
u Fortune magazine, August 1957, p. 230. 





2768 REGULATORY COMMISSIONS AND AGENCIES 


The sales figures for radio and television sets tell a similar story. In 1932, 
total sales of radio sets amounted to $54 million, and RCA did about 16 percent 
of the business. Last year, sales of both radio and TV sets totaled $1.2 billion, 
with RCA doing about 13 percent of the total business. 

All the key factors—price trends, industry growth, sales volume, the develop. 
ment of new and improved products, and the emergence of new companies, large 
and small—point to radio and television and electronics not as an industry 
immobilized in a vise of monopoly, but as one of the most highly competitive 
and expanding enterprises in the Nation today. It makes absurd the notion that 
one corporation had, or ever could have had, the means and the power to thwart 
so great an outpouring of creativity and productive effort. 

You now have heard the facts on RCA’s patent practices, facts Mr. Bauer did 
not furnish the committee. You now know how RCA happened to get into the 
patent licensing business and how it conducted that business. But Mr. Bauer 
did not merely neglect to give you the facts on RCA’s patent practices. He has 
made and implied other charges against RCA so inconsistent with the facts that 
they raise a serious question as to his credibility. 

I shall not attempt to correct every error made by Mr. Bauer in the 2 days 
of testimony he devoted to attacking RCA. But I shall deal with various of 
his principal misstatements for they are typical of his testimony and provide a 
basis on which it may fairly be judged by this committee. 


PATENT REPORTS TO FCC 


For example, Mr. Bauer testified at length about RCA’s alleged failure to 
disclose patent and licensing information to the Commission and the Commis- 
sion’s rejection in 1957 of a proposed rule to require annual patent reports from 
FCC licensees. Mr. Bauer related these to what he characterized as an FCO 
“hands-off” policy in respect of RCA’s patent practices. 

The fact is that RCA has consistently supplied the Commission with voluminous 
quantities of patent information, including detailed semiannual reports of its 
patent licensing activities and still does. 

We have four file cases completely filled with copies of patent and licensing in- 
formation which RCA has submitted to the FCC over the years. I shall not 
burden this committee with a description of all the mass of patent information 
contained in these four cases but I should like briefly to indicate the magnitude 
and comprehensive character of the patent data RCA has supplied to the 
Commission. 

The material includes detailed studies of RCA patents and patent agreements 
going back to 1934, the year the Communications Act first was enacted. It in- 
cludes semiannual reports which RCA has been furnishing to the Commission 
since 1942 pursuant to a letter request—not a “directive” as testified by Mr. 
Bauer—for information on RCA’s patent license agreements. These reports 
contain not only material requested by the Commission but also information 
on patent agreements which RCA volunteered because it might be of interest 
to the Commission. The files also include extensive patent reports and exhibits 
submitted to the Commission in various of its rule-making proceedings. 

Mr. Bauer’s testimony before this committee on the matter of the proposed 
FCC rule requiring annual patent reports—again related by him to an alleged 
“hands-off” FCC policy as to RCA—omits another basic fact. Although more 
than 80 organizations, including many important holders of patents used by the 
industry, opposed the Commission’s proposed rule, RCA did not. In fact, ROA 
already was filing reports of its patent licensing activities with the Commission, 
not annually but twice a year. 

The FCC Commissioners have been questioned before this committee as to 
whether such a patent information rule should have been adopted. I do not 
have sufficient knowledge of the internal operations of the FCC to express an ex- 
pert opinion on whether the proposed rule is required to supply the Commission 
with patent information necessary for the adequate performance of its fune- 
tions. But there are several factors the committee may wish to consider in 
evaluating Mr. Bauer’s testimony about the rule. 

First, the Commission’s proposed rule applied only to patent holders who were 
either FCC licensees or connected with FCC licensees. Accordingly, not only 
would it have discriminated against those whose businesses included rendering 
a service falling within the jurisdiction of the FCC, but the information fur- 
nished the Commission would have been totally inconclusive because no data on 
patents held by persons not FCC licensees would have been obtained. 
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Second, a copy of every patent issued and a record of its ownership is readily 
available to the FCC, to Mr. Bauer, or to anyone else, at the U.S. Patent Office— 
just a few blocks away from the Commission. The information available at the 
Patent Office on the number, classification, and ownership of patents is sub- 
stantially more complete than the information the Commission would have re- 
ceived pursuant to its proposed rule since it includes the entire file wrapper, 
which contains a complete record of the prosecution and the full text of each 
patent issued not only to FCC licensees but to everyone else as well. 

An additional problem raised by the proposed rule was the requirement that 
those making their patents available by license to others report on the use being 
made of these patents by their licensees. The proposal would have required all 
licensors to secure detailed information, including circuit diagrams, on each of 
the different types of equipment manufactured by each company licensed, have a 
staff of engineers and patent attorneys to examine this information, and on the 
basis of their opinion, advise the Commission on the patents being used by their 
licensees. Even then there would be no assurance of reporting all patents used 
by every licensee since many patents may be used only in the manufacturing 
process and not in the finished product. 

Finally, if Mr. Bauer or the Commission believes this information, which RCA 
does not have, on patents being used in every piece of apparatus manufactured by 
every One of its licensees is necessary for Commission purposes, I know of no 
reason Why the apparatus could not be examined by Mr. Bauer or by patent 
experts and engineers on the Commission staff to determine such facts as they 
may desire. 

PATENT MARKING 


Despite the record of RCA‘s disclosure of patent information to the Commission, 
and the fact that patents and their ownership are a matter of publie record open 
to anyone’s inspection at the Patent Office, Mr. Bauer testified that RCA practices 
“concealment” of its patents because it does not mark patent numbers on the 
apparatus it manufactures. 

Mr. Bauer testified, and I quote him, that “Under revised statutes 4915, there it 
requires the licensing of patents if you want to get damages in an infringement 
suit and you must mark your equipment accordingly with the numbers of the 
patents.” ” 

Neither former section 4915 of the Revised Statutes, which was repealed some 
years ago, nor the present sections of the Code derived from section 4915 of the 
Revised Statutes, contain anything whatsoever relating to patent licensing, 
patent infringement, or patent marking. 

Although another section of the patent law provides that a patentee who wishes 
to lay the basis for an infringement suit may give notice that an article is pat- 
ented by marking the numbers of the patent upon it, there is no provision in that 
section of the law nor anywhere else in the law which requires such marking.” 

Mr. Bauer’s charge that “if you want to get damages in an infringement suit 
you must mark your equipment accordingly with the numbers of the patents” is 
contrary to the provisions of the United States Code which provide that damages 
may be obtained upon showing of notice of infringement accomplished either by 
marking the patent numbers on the equipment or by notifying the infringer of the 
patents used. 

Accordingly, Mr. Bauer’s conclusion of “concealment” is based first on a 
statute which does not relate to patent marking and, second, directly conflicts 
with the provisions of another statute which controls on this very point. More- 
over, the facts are exactly the opposite. 

Although not required to do so by law, RCA places notices on its apparatus 
stating that the apparatus uses inventions of U.S. patents owned by or licensed 
to RCA and that the patent numbers will be supplied upon request. 

The purchaser of an RCA radio or television receiver has no interest in 
patent numbers. He’s interested only in how the set performs. In fact, in 
response to our patent notice we have received less than a dozen requests for 
patent numbers from the public. 

On the other hand, manufacturers licensed by RCA, or those considering the 
desirability of such licenses, may have an interest in ascertaining what RCA 
patents apply to specific types of apparatus. But these manufacturers would 
get little or no assistance from patent numbers marked on apparatus manu- 


“2 Stenographic transcript, p. 95. 
13 Sec, 287 of title 35, United States Code. 
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factured by RCA. Their concern is solely with what patents we have which 
apply to apparatus they manufacture or plan to manufacture. 

Contrary to what Mr. Bauer has stated to this committee, anyone who wanted 
to get started in the radio-television manufacturing business, and was interested 
in whether he should take an RCA license, did not have to hire a patent attorney 
or anybody else to go through thousands of patents. All he needed to do, if 
he wished to know if any RCA patent applied to the apparatus he planned to 
manufacture, was write us and ask us. Whenever requested, RCA advised 
other manufacturers, whether they had a license agreement with us or not, 
of any patents we believed applied to apparatus they either were manufacturing 
or planned to manufacture. 

Last year, for example, we responded to approximately 170 requests received 
from other manufacturers for our view as to which of our patents, if any, 
applied to nearly 600 different pieces of apparatus. You may be interested in 
the fact that in the case of about a quarter of the apparatus considered we 
found, and so advised those requesting the information, that none of our patents 
applied. 

If this amounts to “concealment” of patents by RCA, it has been a singularly 
inept job. 

In a May 2 letter supplementing his testimony before this committee, Mr, 
Bauer wrote that “respecting patent misuse injury to other patentholders, RCA, 
through hidden payments, made compensation” to Du Mont Laboratories, Major 
Armstrong, and CBS. 

This is simply untrue. RCA never made hidden payments of any type or 
for any purpose to Du Mont, to Major Armstrong, or to CBS. RCA did enter 
into license agreements under which it received the right to use patents owned 
by each of these parties, and I would like to give you facts on this. 

In 1950 RCA and DuMont settled three patent infringement suits then 
pending between them and as part of the settlement took licenses under each 
other's patents. DuMont paid RCA $1,500,000 and RCA paid DuMont $600,000 
for past infringement. Since that time RCA and DuMont have continued to 
take licenses under each other’s patents. 

In 1954 we settled a patent infringement suit brought by Major Armstrong 
against RCA 7 years earlier and took a license under the Armstrong patents, 
The amount we agreed to pay, $1,050,000, was fixed by an independent arbitrator, 
the Honorable Philip J. McCook, a retired justice of the Supreme Court of the 
State of New York, who acted as special master in the litigation under an 
appointment made by the U.S. District Court for the District of Delaware. 

In 1954 CBS licensed RCA under a color tube patent it then had and any 
other direct view color cathode ray tube patents in respect of which it obtained 
the right to license during the 5-year term of the agreement. The amount we 
paid again was fixed by an independent arbitrator, the Honorable Edward §. 
Dore, a retired justice of the Appellate Division of the Supreme Court of the 
State of New York. And I should add that all these licenses to RCA were non- 
exclusive; that is the patent owners in each instance retained the full right to 
license anyone else in addition to RCA, including all our competitors. 

Now, how did RCA go about hiding these agreements? The first steps we took 
to hide them were to issue press releases announcing the DuMont and Armstrong 
settlements. CBS issued the press release announcing the RCA—CBS agreement. 
The RCA press releases were sent to the United Press, the Associated Press, 
International News Service, the Washington Post, the Washington Star, the 
Washington Times Herald, the New York Times, the New York Herald Tribune, 
the Daily News, the Daily Mirror, the Wall Street Journal, the Journal of 
Commerce, Retailing Daily, and to others. 

In addition, we sent copies of our press releases to all FCC Commissioners, 
the FCC Office of the Director of Information, the FCC Office of Chief Engineer, 
the FCC Office of Hearing Division, the FCC Office of License Department, and 
the FCC Office of General Counsel, in which I believe Mr. Bauer himself was 
employed. 

Not content with this first effort to “hide” these payments from Mr. Bauer 
and others, we took a second step. We filed each of the agreements, along with 
the Armstrong and DuMont litigation papers, with the FCC as part of our 
semiannual patent reports. 


RCA’S COLOR TELEVISION PIONEERING 


Also, I would like to set the record straight on Mr. Bauer’s allegations regard- 
ing color television. Mr. Bauer blames the failure of the incompatible color 
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gstem adopted by the FCC on RCA and the industry.“ On the contrary, the 
facts Show that the incompatible color television system failed—not because of 
gy action by RCA or the industry—but simply because it was unsound and 
impractical and never should have been adopted in the first place. 

Because the standards adopted by the Commission in 1950 for color television 
were incompatible with black-and-white television, black-and-white receivers 
ted to a television station broadcasting a color program could receive no pic- 
ture, but only a meaningless jumble of lines. RCA and others advocated the 
adoption of compatible standards, so that when a color program was broadcast 
my black-and-white television set tuned to the station would be able to receive 
the program in black-and-white and color sets would receive the program in 
color. Virtually the entire radio-television industry opposed the FCC approved 
jompatible standards which rendered “blind” the 10 million or more black- 
and-white television receivers then in the hands of the public and representing 
g investment by them of billions of dollars, 

When incompatible color television broadcasting was authorized to commence 
in June 1951, some manufacturers began to turn out incompatible color tele- 
yision equipment despite the Korean emergency and its attendant shortages. 
The sets, each equipped with the large, mechanical, whirling wheel and electric 
motor used by the system, were unsatisfactory and did not sell. In any event, 
in November 1951, the National Production Authority issued an order which, in 
fect, suspended further manufacture of color television equipment during the 
Korean emergency. 

In June of the following year, when the NPA order was relaxed, CBS an- 
nounced that it did not plan to resume the manufacture of color television sets 
mder the incompatible standards it had advocated. On March 25, 1953, CBS 
reiterated this position before the House Committee on Interstate and Foreign 
Commerce and later it joined in petitioning the FCC to adopt the present com- 
patible color standards. It is clear that the incompatible system fell of its 
wwn weight and never should have been adopted in the first place. 

Let me dispose of one final point with regard to the fiasco of the incompatible 
color television standards. Mr. Bauer has testified before this committee that, 
ad I quote what he said on April 23,” “In paragraph 126 of the September 1, 
1%0, report (docket 8736, et al.), the FCC stated that RCA’s monopolistic 
patent position in the TV broadcast field would tend to discourage fundamental 
search by other companies, and would tend to foster action on the part of RCA 
and licensees which could result in the control of receivers sold to the public.” 

Mr. Bauer’s testimony bears no resemblance to fact, nor has the Commission 
ever said that RCA has a monopolistic patent position. What the Commission 
lid say in the paragraph cited by Mr. Bauer was that “We do not believe that 
we are called upon to make a decision as to whether RCA does have a monop- 
jistic position in the radio field, as urged by some, or merely one of leadership, 
wcontended by RCA, because the decision as to whether the RCA system should 
should not be adopted is based solely on a consideration of the system on 
the merits.” ** The Commission report then proceeded to adopt the ill-fated 
inompatible color television standards and reject RCA’s compatible color 
proposals. 

This story should be contrasted with that of compatible color, a story not 
ld to the committee because it so thoroughly refutes any charge of industry 
domination by RCA. On December 17, 1953, the Commission adopted compatible 
lor standards proposed by the National Television System Committee, a com- 
nittee described in the Commission’s report of that date as “an association of 
agineers and scientists interested in the development of television” whose 
‘tembers include representatives of many of the companies engaged in the 
manufacture of television equipment.” The standards were hailed by the Com- 
nission as an “achievement by industry’s cooperative effort extending over a 
riod of more than 2 years” and “a tribute to the skill and ingenuity of the 
dectronics industry.”"" Today, 5 years later, RCA is virtually alone in the 
manufacture, sale, and promotion of color television sets, hardly consistent with 
iy theory of RCA’s domination and control over the industry. And is anyone 
eventing other manufacturers from investing in new facilities and making and 
elling color televisions sets? Obviously not. 





4Stenographic transcript, pp. 47, 58. 

*Stenographic transcript, pp. 47-48. 

“FCC docket 8736, et al., “First Report of Commission (Color Television Issues),” 
Wleased Sept. 1, 1950, par. 126. 
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In his testimony on the subject of technical transmission standards for broad. 
casting, Mr. Bauer was highly critical of the fact that some of the engineering 
recommendations submitted by RCA and others in the industry during the 
Federal Communications Commission’s public rulemaking proceedings were 
reflected in the standards finally adopted by the FCC. 

The people of the United States have the best broadcasting service available 
anywhere in the world. As the chairman of this committee observed, ** * * we 
have the finest communication system in the world.” And, under questioning 
by the committee, even Mr. Bauer finally conceded that the FCC has the finest 
technical standards for both black-and-white and color television in the world” 

We are proud of the contributions made by RCA scientists and engineers to 
the technical transmission standards on which the American system of broad. 
casting is based. It was the work of our scientists and engineers which, 
together with the work of others in the industry, made possible these technica] 
standards which are the finest in the world. The criticism is completely unwar. 
ranted and without basis in fact. 

Let me turn now to a related point. In questioning Commissioner Hyde, 
committee counsel emphasized that in establishing the FM transmission stand. 
ards the Commission inquired into and required production and filing with it 
of information regarding Major Armstrong’s FM patent structure. He then 
asked for a statement for the record “showing that at the time FM transmission 
standards were adopted by the Commission RCA did not have patent holdings 
on F'M transmission equipment.” ” 

The facts are that in the proceedings in which the Commission adopted FM 
standards and in response to an FCO request of January 9, 1940, RCA submitted 
a report to the Commission listing 56 patents it then owned which related 
especially to frequency modulation transmitters and systems.” 


RCA POLICIES ENCOURAGE RESEARCHIL AND COMPETITION 


In contrast to the charges leveled against RCA before this committee by Mr, 
Bauer, I believe the facts conclusively show that the policies of RCA have 
encouraged furndamental research, increased competition, and contributed in 
large measure to our national defense and to the impressive achievements and 
growth of the vital radio-television-electronics industry. 

They have served to infuse competitive vigor into an industry and technology 
previously paralyzed by patent obstructions and imperiled by the threat of 
foreign domination. 

They have hastened new products and services for the American people which 
otherwise might have been retarded for years. 

They have provided new jobs and substantially increased employment. 

They have brought to the American people new products and services which 
otherwise might not have been available for years. 

They have stimulated a scientific creativity and technical inventiveness that 
today stand as major bulwarks of our national security. 

Thirty-nine years ago, when RCA was founded at the instance of our Govern- 
ment to insure this country’s preeminence and security in international commu- 
nications, the electronics industry was unknown. Radio telegraph circuits which 
could reliably span the oceans were yet to be established. There were no national 
broadcasting networks. There were only a few types of radio tubes and wireless 
apparatus was crude and often unreliable. Electronic computers, talking pic- 
tures, television, and radar were unknown. But today, no nation surpasses us 
in international communications, broadcasting, mobile and aviation radio, radar, 
industrial electronics, television, or any other application of electronic techniques. 

RCA has contributed many important firsts to this epic advance. I have 
already mentioned our pioneering work in television, but I would like to touch 
briefly on some of the other RCA achievements. 

In 1926, a historic date in the annals of radio, the National Broadcasting Co. 
was organized as a service of RCA, the country’s first radio network. From this 
has sprung a new and vital industry which not only provides information, 
culture, and entertainment for the American public, but also supplies an enor- 


17 FCC docket 10637, Report and Order released Dec. 17, 1953, par. 1, footnote 1 ; par. 40 
FCC Public Notice 99291, Dec. 17, 1953, p. 1. 

18 Stenographie transcript, p. 84. 

19 Stenographic transcript, pp. 84, 89. 

»® Stenographic transcript, pp. 196, 201. 

“1 Exhibit 69 in FCC docket 5805. 
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mously important advertising medium for mass marketing the goods and products 
which our factories mass-produce. 

New electron tubes have been introduced by RCA as keys to major advances 
in radio and electronics. For example, in 1926 RCA developed a tube that could 
operate on ordinary house alternating current, thereby eliminating the necessity 
for batteries and current supply devices which had littered the living room 
alongside the radio set. Other significant achievements in this area have included 
an “acorn” tube, opening the way for remarkable advances in the use of ultra- 
short Waves; all-metal electron tubes, facilitating the development of radios for 
airplanes and mobile units; and the tricolor television picture tube, which 
provided the key to compatible, all-electronic color television. 

Through exploration in all branches of radio, RCA has continuously increased 
the efficiency, speed, and scope of international radio services and extended 
their usefulness to the Nation and the public. RCA has introduced a revolu- 
tionary system of high-speed communications called Ultrafax, which is capable 
of transmitting and receiving written or printed messages and documents at the 
rate of 1 million words a minute. Transmitter powers have been increased 
and the most powerful military radio transmitter in the world, a 1,200,000-watt 
transmitter, has been built by RCA in cooperation with the U.S. Navy. 

These outstanding achievements by RCA’s world-famous scientists and engi- 
neers have contributed greatly to the dynamic growth of the electronics indus- 
try, an industry that has skyrocketed from no place to fifth place in the Ameri- 
can economic scene in little more than a decade. There could be no more 
dramatic proof of the vitality and effectiveness of America’s free enterprise 
system than this tremendous growth of the electronics industry, accomplished 
in an atmosphere of fierce competition. 

The new industry of electronics has assumed a role of vital importance in 
virtually every phase of our national life. 

In defense, electronic controls launch our missiles and guide them across 
the world to their targets. Electronic warning systems stand ready to alert 
us to enemy attack. 

In business and industry, electronics is adding new dimensions to human 
efficiency. It provides the sensing devices, the means of communication, and 
the computing systems that hold the key to automation. 

In the home, electronics has given us radio and television, high fidelity 
music reproduction and now stereophonic sound, to broaden and brighten our 
leisure hours. 

RCA is proud of the contributions it has made to the great new science and 
industry of electronics. It is prouder still of the part it is playing in assuring 
that these electronic developments will continue to go forward and add im- 
measurably to our national security. 


CHART No. 1 


Electronic sales 


CHART NO, 1 


Total elec- Total elec- 
tronics in- Gross tronics in- | Gross 
Year dustry sales, national Year dustry sales, national 
manufactur- | product (in manufactur- | product (in 
ers’ prices (in billions ers’ prices (in billions) 
millions millions) 
1947 2 486.9 234.3 || 1955 Me . 10, 385. 7 397.5 
1948 ‘ asi 2, 761. 5 259. 4 1956 ‘ = ‘ 12, 024. 6 419.2 
1949. 3, 576. 3 258. 1 1957 . 13, 235. 0 440.3 
1950. ‘ 5, 631.6 284. 6 ——— —$$_$_____— 
1951 6, 714.6 329. 0 Percent annual com- 
1952 : 8, 100.8 347.0 pound rate of 
1053... .. 9, 096. 9 365. 4 growth... 7 18 7 
1954. _ _ - 9, 178, 9 363. 1 


Sources: Total Electronics Industry Sales: 

1947-48: ‘‘Electronics Industry Survey,’’ prepared by RCA Controller’s Department. 

1949-55: “‘Standard and Poor’s Basic Analysis Electrical-Electronic Industry,’’ Oct. 17, 1957 (see. 2), 
p. E-10, table 6 (from Sylvania Electric Products, Inc.). 

1956-57: ‘‘Standard and Poor’s Industry Surveys, Electrical-Electronic,’’ Aug. 21, 1958 (vol. 126, No. 34, 
sec. 1), p. E-3, table on “‘ Electronic Industry Revenues”’ (from Sylvania Electric Products, Inc.). 

Gross national product: U.S. Department of Commerce, Office of Business Economics, ‘‘Survey of 
Current Business,”’ July 1958, p. 5. 











2774 REGULATORY COMMISSIONS AND AGENCIES 


CHART No, 2 


Number of employees 

















| 
Employees Employees | | Employees Employees 
in manufac- | in communi- in manufac- | in communi- 
Year | turing in- cations Year turing in- cations 
dustries equipment 1] dustries equipment 
industry industry 
anieaieaeidicimelavese peemphecliitie = ER |———_——_|— 
SOE db eknmenistniovia 2 290, 000 336, 200 BOGE s caecbbeesanbe diate 17, 238, 000 556, 000 
I sd decieaie asians: italia 15, 321, 000 314, 100 Se citash cil we epthivtileindlichsbitiniel 15, 995, 000 490, 100 
I idaieadl aha aie 14, 178, 000 279, 300 tio ite eaatiiahth aati 16, 563, 000 515, 700 
ci Blabnanbieteseaagionaninteten 14, 967, 000 350, 700 tattered 16, 903, 000 557, 800 
POND iden ah bee a 16, 104, 000 Dae ee: | 16,782,000 579, 800 
eae ES -------| 16, 334, 000 474, 200 || Perce nt increase 
SE +10 +72 
| 


Definition: Communications Equipment Industry: Establishments primarily engaged in manufacturing 
radios, radio and television equipment, radar and related detection apparatus, phonographs, radio tubes, 
phonograph records, telephone and telegraph equipment, and communication equipment not elsewhere 
classified. 


Sources: 1947: U.S. Department of Labor, Bureau of Labor Statistics, “Handbook of Labor Statistics,” 
1950 ed., p. 18, and U.S. Department of Commerce, Office of Business Economics, Supplement to 
Survey of Current Business entitled: ‘‘Business Statistics, 1957 Biennial Edition,’’ p. 59. 

1948: U.S. Department of Labor, Bureau of Labor Statistics, “Employment and Earnings,” annual 
supplement issue, May 1954, pp. 52, 55. 

1949: U.S. Department of Labor, Bureau of Labor Statistics, “Employment and Earnings,” annual 
supplement issue, May 1955, pp. 50, 53. 

1950: U.S. Department of Labor, Bureau of Labor Statistics, ‘‘Employment and Earnings,’’ annual 
supplement issue, June 1956, pp. 50, 53. 

1951: U.S. Department of Labor, Bureau of Labor Statistics, ‘‘Employment and Earnings,’”’ annual 
supplement issue, June 1957, pp. 50, 53. 

1952-57: U.S. Department of Labor, Bureau of Labor Statistics, ‘Employment and Earnings,” annual 
supplement issue, July 1958, pp. 84, 86. 

CHART No. 3 


Number of manufacturers 











Manufac- Total manu- |} | Manufac- | Total manu- 
Year turers in facturers in || Year turers in facturers in 
electronics all | electronics all 
industry industries ! industry industries ! 
| 
tian ie 1, 972 | DR SOE. ciicnpnaticnnnaniies | 3, 021 317, 600 
ERS cccleonb nibrmecbbt acta , 919 320, 000 =o cieditiendien beademmneit | 3, 053 311, 400 
00055 bidicecidicnnd 2! 173 | dt, 3, 348 311, 800 
BN i is iltecinrsahedeg sia | 2, 098 | 320, 700 oe ie hamate 3, 615 310, 800 
tis dssisscbabdian tind okimdmnael | 2, 131 327, 200 Percent increase or 
SI. ccetibinknesuncdon 2, 409 | 328, 800 decrease, 1947-57_..- +83 —.4 
NUE: kshatheetinnncos | 2, 755 | 326, 600 | 
| 








1 Figures are averages of end-of-quarter estimates centered at June for the years 1947 to 1952; figures for 
1953 to 1957 inclusive are as of the end of June. 


Sources: Manufacturers in electronics industry—Compilation based on companies listed in Buyers 
Guide issues of Electronics magazine, McGraw-Hill Publishing Co. 

Total manufacturers in all industries—1947-54: U.S. Department of Commerce, Office of Business Eco- 
nomics, supplement to the Survey of Current Business, entitled ‘“‘Business Statistics, 1957 Beinnial 
Edition,” p. 23. 

1955-57: U.S. Department of Commerce, Office of Business Economics, Survey of Current Business, 
Aug. 1958, p. 24. 


CHART No. 4 


Radio and television sets in use? 








Total radio Total tele- Total radio | Total tele- 
Year (as of Jan. 1) receivers vision Year (as of Jan. 1) receivers vision 
receivers receivers 
DO a tht nenibcbne 67, 000, 000 Be fF Me Rcncansescmute -.--| 114,000, 000 21, 200, 000 
iliiccdddbpotiasatiannusacuiden 74, 000, 000 Ty 1 ls umececomsananeae 123, 900, 000 27, 300. 000 
yee 80, 000, 000 1, 000, 000 BEE cnccatiuemaisitiis 132, 400, 000 32, 500, 000 
SE eer. 85, 200, 000 6000, G00 TT PRG io canccicncctcavcca 142, 000, 000 37, 600, 000 
OR. 2 cttnienivttbhiewkdnad 96, 000, 000 |. Ek Se ee 150, 000, 000 42, 700, 000 
Pee nadehanbincende 105, 300, 000 eS EE eee oe 161, 000, 000 47, 000, 000 





1 Radio and television receivers include automobile radios and estimated sets in public places. 


Source: 1958 “‘ Fall-Winter Television Factbook,” published by Television Digest, Inc., issue No. 27, 
pp. 26, 27. 
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CHART NO. 5 


Commercial broadcast stations on the air 





| | \| ] 
Year (as of Jan. 1) |AM1 dnelirne radio} Tele- | Year (as of Jan. 1) lA M radio| FM sina Tele- 

} vision || | vision 

| | | ss | | | 

1,027 | 140 A § ar} 616 | 129 

1, 586 | 374 PP AF POR Socios 2, 487 | 560 356 
1, 877 | 700 50 | 1955___ | 006) 553 439 
2,051 | 733 | A S| Sea 2, 790 | 540 | 482 
2, 198 676 SS SES 2, 974 | 530 511 
2, 297 637 108 |} 1958........__- = 3, 180 537 | 544 


1 The Jan. 1, 1958 figure for AM radio includes 37 stations operating on a noncommercial basis. 

Source: Federal Communications Commission as published in ‘‘Statistical Abstract of the United States, 
1958,”’ U.S. Department of Commerce, Bureau of the Census, table No. 656, p. 519. (Includes Alaska, 
Hawaii, Puerto Rico, Virgin Islands, and beginning 1956, Guam.) 

CHART No. 6 
Consumer Price Inder 


[1947-49 = 100] 





| 

Year Apparel Food Rent | Index total 

. debsdthabiaudelid tats 103. 5 104. 1 100.7 | 102.8 
PG cassewe duauvcending <yenas seTeinw ate ns < oneness 99.4 | 100. 0 105.0 | 101.8 
1950 oaee ail sas . 98.1 | 101.2 108. 8 102. 8 
1951 . 106. 9 112.6 113.1 | 111.0 
J Kecciieam eeaaidte coy om 105. 8 | 114.6 117.9 | 113. 5 
1953_..- how . ee — noah 104.8 112.8 124.1 | 114.4 
1954 : : an 104.3 112. 6 128. 5 | 114.8 
1955 saad ‘ ‘ 103. 7 110.9 130. 3 114.5 
1956 : ‘ 105. 5 111.7 132. 7 116. 2 
1957 — 106. 9 115.4 120. 2 
Percent increase 1948-57 Sa +-3.3 +-10.8 +34. 3 +16.9 


Source: U.S. Department of Commerce, Office of Business Economies, Supplement to the Survey of 
Current Business entitled, “‘Business Statistics, 1957 Biennial Edition,’”’ p. 26; and “Survey of Current 
Business,’’ May 1958, p. S-6. 


CHART No. 7 


Vedian dollar expenditures * 


Yeat Automo Furniture Refriger- | Television 

bile (New) ator set 

1947 1, 830 200 240 (2) 
1948 2, 090 215 260 465 
1949 2, O90 210 260 330 
1950 2, 110 215 270 300 
1951 2, 200 200 255 300 
1952 2, 500 220 270 | 300 
1953 2, 500 200 280 | 300 
1954 2, 550 205 280 275 
1955 2. 780 295 260 250 
1956 3, 100 250 275 | 225 
Percent increase or decrease 1947-56 +69. 4 | +25 +-14.6 —51.6 


1 Expenditures are before deduction for trade-in. Prior to 1952 refrigerators included home freezers; 
Starting in 1952 home freezers are excluded 

2 Data unavailable. 

Sources: 1947-1948: ‘‘Survey of Consumer Finances, Purchases of Durable Goods and Houses 1950 and 
Buying Plans for 1951,’’ Federal Reserve Bulletin, July 1951, pp. 761 and 769. 

1949: ‘‘Survey of Consumer Finances, Purchases of Durable Goods and Houses in 1951 and Buying Plans 
for 1952,"’ Federal Reserve Bulletin, August 1952, pp. 862 and 867. 

1950: ‘‘Survey of Consumer Finances, Purchase of Durable Goods and Houses in 1953,’ Federal Reserve 
Bulletin, June 1954, pp. 572 and 579 

1951-1952: ‘‘Survey of Consumer Finances, Purchases of Durable Goods in 1954,’’ Federal Reserve 
Bulletin, May 1955, pp. 469-474 

1953: “Survey of Consumer Finances, Durable Goods and Housing,’’ Federal Reserve Bulletin, August 
1956, p. 816. 

1954-1956: ‘Survey of Consumer Finances, Housing and Durable Goods,’ Federal Reserve Bulletin, 
June 1957, p. 641. 
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(The Complaint and Final Judgment in the civil patent antitrust 
suit referred to in the above statement are as follows:) 


UNITED STATES DISTRICT COURT, SOUTHERN DISTRICT 
OF NEW YORK 


Civil No. 97-38. 


UNITED STATES OF AMERICA, PLAINTIFF, &. RADIO CORPORATION OF AMERICA, 
DEFENDANT. 


(Filed November 19, 1954) 


COMPLAINT 


The United States of America, by its attorneys, acting under the direction 
of the Attorney General of the United States, brings this action against the 
defendant named herein and complains and alleges as follows: 


I. JURISDICTION AND VENUE 


1. This complaint is filed and these proceedings are instituted under Section 4 
of the Act of Congress of July 2, 1890, c. 647, 26 Stat. 209 (15 U.S.C., See. 4), 
as amended, entitled “An Act to Protect Trade and Commerce Against Unlawful 
Restraints and Monopolies,” said act being commonly known as the Sherman Act, 
in order to prevent and restrain continuing violations by the defendant, as herein- 
after alleged, of Section 1 and 2 of the Sherman Act (15 U.S.C., Sees. 1 

2. Many of the acts done in pursuance of the offenses charged herein have 
been performed and are being performed by the defendant and its representatives 
within the Southern District of New York. 

3. Defendant has its principal offices, transacts business, and is found within 
the Southern District of New York. 


2). 


II. DESCRIPTION OF DEFENDANT 


4. Radio Corporation of America, hereinafter referred to as “RCA”, is made 
the defendant herein. RCA is a corporation organized and existing under the 
laws of the State of Delaware, and maintains its principal offices at 30 Rocke 
feller Plaza, New York, New York. 

5. Defendant is an operating, holding, and service corporation composed ot 
a number of corporate subsidiaries and divisions controlled in their operations 
by defendant, some of which are hereinafter described. 

6. Defendant’s business, inter alia, includes: (1) the granting and exchange 
of patent licenses and the collection of royalty payments therefor, and the con- 
ducting of research through its RCA Laboratories Division; (2) the manu: 
facture and sale of equipment for the transmission and reception of radio and 
television signals through its RCA Victor Division (formerly RCA Victor Com- 
pany, Incorporated), and (8) the broadcasting of radio and television signals 
and network broadcasting through its subsidiary National Broadcasting Com- 
pany, Inc., hereinafter referred to as “NBC”, 

7. Defendant conducts research and development through its RCA Labora- 
tories Division. Defendant’s Patent Department, Commercial Department, and 
Laboratories Division discharge patent functions of defendant including the 
prosecution of patent applications, interferences and infringement suits, and 
patent licensing activities including the granting and acquisition of licenses. 
The RCA Laboratories Division maintains offices and laboratories at Princeton, 
New Jersey ; New York, New York; Newark, New Jersey ; Camden, New Jersey; 
Chicago, Illinois ; Hollywood, California ; and Washington, D.C. 

8. Defendant owns, controls, or possesses licensing rights under approximately 
10,000 United States patents. During the year 1951, defendant’s royalty income 
from licenses granted under said patents and patent rights amounted to 
$19,459,573. 

9. Defendant manufactures almost all types of radio-television products, parts, 
and accessories throuh its RCA Victor Division. 

10. Defendant is the leader in sales in the following radio-television product 
groupings: television receivers; radio transmission equipment; television trans- 
mission equipment; vacuum tubes; cathode ray tubes; and transmitting and 
power tubes. 
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11. Defendant’s wholly-owned subsidiary, NBC, broadcasts radio and tele- 
vision programs through its own facilities and furnishes radio and television 
programs to more than 180 radio and 63 television stations in nationwide radio 
and television networks. NBC is one of the largest domestic purchasers of 
radio-television equipment. 


Ill. DESCRIPTION OF CO-CONSPIRATORS 


12. General Electric Company, hereinafter referred to as “GE”, is a corpora- 
tion organized and existing under the laws of the State of New York, with 
principal offices in New York, New York. GE is the largest manufacturer of 
electrical equipment in the United States. GE is hereby named as a 
co-conspirator. 

13. Westinghouse Electric Corporation, hereinafter referred to as “Westing- 
house’, is a corporation organized and existing under the laws of the Common- 
wealth of Pennsylvania, with principal offices in East Pittsburgh, Pennsylvania, 
and executive offices in New York, New York. Westinghouse is the second 
largest manufacturer of electrical equipment in the United States. Westing- 
house is hereby named as a co-conspirator. 

14. American Telephone and Telegraph Corporation, hereinafter referred 
toas “AT&T”, is a corporation organized and existing under the laws of the 
State of New York, with principal offices in New York, New York. AT&T is 
principally engaged in the rendition of local and long-distance telephone com- 
munication service through a network of subsidiary operating companies known 
as the “Bell System.” The Bell System owns and operates substantially all of 
the coaxial cable and micro-wave relays and wire facilities used in the network- 
ing of programs for radio and television broadcasting. AT&T is hereby named 
asa co-conspirator. 

15. Western Electric Company, Inc., hereinafter referred to as “Western 
Electric”, is a corporation organized and existing under the laws of the State 
of New York, with principal offices in New York, New York. More than 99 
percent of Western Electric stock is owned by AT&T. Western Electric is 
the largest manufacturer of telephone apparatus in the United States. Western 
Electric is hereby named as a co-conspirator. 

16. Bell Telephone Laboratories, Inc., hereinafter referred to as “Bell Labs”, 
is a corporation organized and existing under the laws of the State of New 
York, with principal offices in New York, New York. Bell Labs is jointly owned 
by AT&T and Western Electric, and engages in extensive electronic research. 
Bell Labs is hereby named as a co-conspirator. 


IV. NATURE OF TRADE AND COMMERCE 


17. The trade and commerce involved herein is the radio-television patent 
licensing business which includes research relating to the origination or improve- 
ment for commercial use of radio and television products and devices, the holding 
and acquisition of radio-television patents and patent rights, and the issuance 
and exchange of licenses in connection therewith. 

18. The research and patent activities involved herein relate to radio and 
television products and devices including receivers, radio and television trans- 
mitting equipment, electrical phonographs, radio and television producing ma- 
chinery, and components, related parts, and accessories of all the foregoing, 
including, but not limited to, transmitting and power tubes, vacuum tubes, 
cathode ray tubes, transistors, and antennae. Radio and television products and 
devices originate in the laboratories and frequently change in form. To benefit 
the public, patents reading on radio and television products and devices must 
be made readily available for technological and commerical development. As 
a result of new developments within the art in recent years, home entertain- 
ment, once limited to radio, has grown to include black and white television, 
and most recently color television which it is anticipated will soon be in wide 
commercial use. Because the radio-television industry has been for many years 
and now continues in a stage of active evolutionary development, the functions 
of research and origination of improved types of products constitute a more basic 
part of the total manufacturing and selling operation than would be the case 
in a more static industry. Research and patent licensing within this malleable 
industry not only determine the character of consumer products but have vital 
significances for the national defense. 
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19. Defendant expends millions of dollars annually in research and develop. 
ment which it conducts in its laboratories located in Princeton, Newark, ang 
Camden, New Jersey; New York, New York; Chicago, Illinois; Hollywood, 
California; and Washington, D.C. Such research and development employ ma. 
terials, parts, and other supplies purchased by defendant from sources located 
in many of the states of the United States and in many foreign countries. 

20. Substantially all radio-television manufacturers located in many of the 
states and territories of the United States and the District of Columbia are 
licensed under defendant’s patents and patent rights. 

21. Defendant’s standard forms of patent licenses, under which more than 
400 companies are licensed to manufacture, fall within these four categories: 

(a) Radio and television receivers including electrical phonographs ; 

(b) Commercial radio apparatus, including, among other things, radio 
and television transmitting equipment ; 

(c) Receiving tubes, including vacuum tubes and cathode ray (“television 
picture’) tubes ; and 

(d) Transmitting and power tubes. 

22. Defendant’s licenses are issued under approximately 10,000 United States 
patents or patent rights owned, controlled, or possessed by it, and obtained in 
part by negotiation and acquisition from other persons or companies located 
in many of the states of the United States or through cross-licensing agree 
ments with most of the principal radio and television manufacturers located 
throughout the world. Defendant’s business of patent licensing during the year 
1951 resulted in royalty income from its domestic licensees, located in most of 
the states and territories of the United States, of $19,459,573. Currently, the 
domestic royalties are believed to be well in excess of $20,000,000. 

23. The radio-television patent licensing business is nationwide and inter. 
national in character and results in a continuous stream of intercourse across 
state lines composed of collection and payment of royalties and the numerous 
documents and written and verbal communications, and the continuous use of 
interstate transportation and communication facilities which are essential to 
the negotiation and operation of patent licensing contracts. 

24. The licensed manufacturers within the field vary in size from a mann- 
facturer of a sole part or product to defendant which manufactures substantially 
all types of industry products, parts, and accessories. RCA was in 1951 the 
leader in sales for the principal manufactured products of the field except for 
radio receivers. 

25. The largest number of licensed manufacturers in the field are engaged 
in the making of radio and television receivers, which accounts for the largest 
revenue among the segments of industry manufacture. In black and white 
television receivers alone the public by 1954 had invested over $8,000,000,000 
for more than 30,000,000 sets. 

26. In 1953 the total radio-television field output for all products of all manu- 
facturers at factory values exceeded $1,500,000,000. 

27. The products of the radio-television field, including those of the defendant, 
are manufactured in many states of the United States and are sold and shipped 
by the manufacturers thereof in interstate and foreign commerce to whole 
salers, retailers, and other purchasers located in the various states and territories 
of the United States, the District of Columbia, and many foreign countries. 

28. The radio-television patent licensing business which includes the research 
and development in this field, the acquisition and holding of patents and patent 
rights resulting therefrom, and the issuance of patent licenses pursuant thereto 
is closely related to, and constitute an integral part of, the movement in com- 
merce of radio and television manufactured products, and directly affect the 
manufacture, sale and distribution of such products and constitute an important 
part of the trade and commerce of the United States. 


V. BACKGROUND FOR OFFENSES 


A. The industry from 1919 to 1930 


29. On October 17, 1919, GE caused the incorporation of defendant in Delaware 
as its subsidiary operating in the radio field. Upon its incorporation, defendant 
acquired the assets of Marconi Wireless Telegraph Company of America, including 
valuable radio patents and patent rights. During 1919, GE granted to defendant 
exclusive licenses under GE’s present and future radio patents, together with the 
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exclusive right to sublicense others, and GE reserved the right to manufacture 
itself but agreed to sell its radio apparatus exclusively to defendant. 

30. During the years 1920 and 1921, defendant entered into cross-licensing 
agreements with co-conspirators Westinghouse, AT&T, and Western Electric, 
giving the defendant exclusive patent rights in the radio field and exclusive 
rights to license others for manufacturing in this field under the patents of 
said co-conspirators, 

$1. Prior to 1926, defendant sold radio apparatus made by co-conspirators GE 
and Westinghouse, and operated marine transoceanic radio communication 
systems, but defendant did not itself manufacture within the field. During the 
year 1926, defendant organized its subsidiary NBC, which entered the radio 
broadcasting field. 

32. During the year 1927, defendant began the licensing of others to manu- 
facture within the field. During the year 1930, defendant itself began such 
manufacture. 

33. From time to time during the period from 1919 to 1930, defendant entered 
into the aforesaid and other agreements with the co-consiprators, which by 1930 
had the effect of vesting in defendant the exclusive rights to manufacture and 
sell under approximately 4,000 patents owned or controlled by all the co-con- 
spirators within the radio field as it then existed, and the exclusive right to 
license others for manufacture and sale of radio equipment under such patents, 
and which transferred to defendant most of the radio manufacturing facilities 
previously owned by the co-conspirators named herein. 

34. During the period from 1919 to 1930, defendant entered into agreements 
with the principal foreign manufacturers of radio equipment which gave to 
defendant exclusive rights to domestic use of the United States patents of said 
companies, together with the exclusive right to sublicense others in the field 
under said patents. 

B. Antitrust proceedings of 1930 

35. On May 13, 1930, the United States instituted a civil action against RCA 
and thirteen other defendants, including the co-conspirators named herein except 
for Bell Labs, in the District Court of Delaware, charging a conspiracy to restrain 
and to monopolize trade in the manufacture of radio apparatus and the trans- 
mission of messages by radio and by wire. The litigation was terminated by 
consent decrees of November 21, 1932, May 25, 1934, and July 2,1935. The decrees 
provided, inter alia, that 

(a) GE and Westinghouse divest themselves of holdings of RCA’s stock; 

(b) GE and Westinghouse cause their officers and directors to resign 
as members of RCA’s boardl: 

(c) RCA, GE, Westinghouse, and AT&T be enjoined from recognizing as 
exclusive the patent licenses previously exchanged and be restrained in 
future from restricting the right of any party to the agreements to engage in 
the business of its choice or to use its own patent rights; 

(d) RCA relinquish exclusive rights under United States patents in the 
radio field owned by a number of foreign companies with which RCA had 
patent license agreements. 

36. On July 1, 1932, prior to the consent decrees aforesaid, an agreement was 
reached between co-conspirators GE and AT&T, called “Agreement B-—2”, to 
which defendant was made a party by an extension agreement of the same date, 
which terminated prior exclusive cross-licensing agreements among the parties, 
and purported to provide non-exclusive licenses and to grant to defendant the 
non-exclusive right to license others under the patents of AT&T and Western 
Electric within the radio-television industry. 

37. On November 21, 1932, the date of entry of the first consent decree, an 
agreement was reached between defendant, GE, and Westinghouse, called 
“Agreement A-1,’’ which terminated prior exclusive cross-licensing agreements 
among the parties, and purported to provide non-exclusive cross-licenses and to 
grant to defendant non-exclusive rights to license others under the pooled 
patents of said co-conspirators within the radio-television industry. 

38. Agreement A-1, as later modified or supplemented, is presently in effect. 
Although by agreements of June 27 and October 15, 1951 Agreement B-2 is said 
to be terminated, defendant continues to enjoy patent rights and the right to 
license others under the patents of AT&T and Western Electric within the radio- 
television industry. 
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39. On July 31, 1942, the United States moved in the District Court of Delaware 
to vacate the aforesaid consent decrees upon the assertion contained in its 
motion that “in the opinion of the Department of Justice the decrees ... do 
not now promote the public interest.” The Government’s motion was denied 
upon the ground that the decrees could not be reopened upon the mere assertion 
of the Attorney General, without proof as to why the public interest required 
vacation of the decrees. (Opinion of Judge Maris reported at 46 F. Supp. 659.) 
No further proceedings have been initiated by the government under the afore- 
said consent decrees. 

VI. OFFENSES CHARGED 


40. Beginning on or about November 22, 1932 and continuously thereafter up 
to and including the date of filing of this complaint, defendant has attempted to 
monopolize, and has in fact monopolized, the aforesaid interstate trade and 
commerce in radio-television research, patent holding and patent acquisition, 
and the issuance and exchange of radio-television patent licenses, in violation of 
Section 2 of the Sherman Act. Pursuant to the attempt to monopolize and in 
acquiring the monopoly aforesaid, defendant has entered into various agreements 
and concerts of action with the co-conspirators and others which have unrea- 
sonably restrained the aforesaid radio-television patent licensing business and 
the manufacture, sale and distribution of radio-television products and devices, 
in violation of Section 1 of the Sherman Act. Defendant is continuing, and 
threatens to and will continue, said offenses unless the relief hereinafter prayed 
for is granted. The aforesaid offenses and the acts, acquisitions, contracts, agree- 
ments and understandings which formed a part of, or were used in effectuation 
of, said offenses are hereinafter more fully set forth and described. 

41. Defendant, for the purpose of achieving and maintaining a monopoly of 
the radio-television patent licensing business, has amassed ownership of or rights 
to use and/or to license others under approximately 10,000 United States patents 
in the radio-television field. Such patents and patent rights were obtained by 
defendant by (a) purchase or assignment; (b) acquisition of licenses and sub- 
licensing rights under existing and future patents owned by others, including 
the principal foreign radio and television manufacturers; (c) provisions under 
its standard form licensing agreements requiring, upon defendant’s request, 
the grant-back to defendant of rights under the patents and patent applications 
of defendant’s licensees ; (d) its own inventions and technical developments ; and 
(e) patent cross-licensing agreements which pooled in defendant the present and 
future patent rights of the co-conspirators named herein, and of others. Some 
of the means and methods used by defendant in acquiring and monopolizing most 
of the patents and patent rights within the radio-television patent licensing 
business are hereinafter more particularly set forth in paragraphs 42 to 46, 
59 to 62 inclusive. 

42. During the period from November 21, 1932, the date of the consent decree, 
to the date of filing of this complaint, defendant purchased patent rights from 
many of its important domestic licensees, including among others, the Phileo 
Corporation (1946 and 1950); Allen B. Dumont Laboratories, Inc. (1941 and 
1950) ; Zenith Radio Corporation (1983); Raytheon Manufacturing Company 
(1938 and 1948) ; AVCO Manufacturing Corporation (formerly Crosley Corp.) 
(1940 and 1946) ; Capehart-Farnsworth Corporation and Federal Telephone and 
Radio Corp. (1950); Admiral Corporation (formerly Radio Patents Corp.) 
(1942) ; Stromberg-Carlson Co. (1988); Motorola, Inc. (formerly Galvin Manu- 
facturing Co.) (1945); and Sylvania Electric Products, Ine. (1938, 1940, 1948 
and 1950). Some of the companies aforesaid which granted to defendant the 
right to sublicense also reserved the right to license others, the effectiveness of 
which was destroyed by defendant’s monopoly of patents and patent licensing. 

43. Following the consent decree of May 25, 1934 and a related stipula- 
tion of the same date concerning foreign agreements, and the consent decree of 
July 2, 1935 relating to defendant’s foreign contracts, defendant acquired the 
right to use and to grant licenses under the United States patents and patent 
applications of the following companies, including most of the principal manu- 
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and television industry equipment located throughout the 


Companies 
RCA Victor Argentina, C.A. 
Transradio International, Compania Argentina de Telecom- 
municaciones, S.A. 
Amalgamated Wireless (Australasia) Ltd. 
RCA Victor Radio, S.A. 
RCA Victor Company Ltd. 
RCA Victor Chilean, S.A. 
Amalgamated Wireless Valve Company Pty. Limited 
Combined Optical Industries, Ltd. 
Electric & Musical Industries Limited 
English Electric Company Limited 
English Electric Valve Company Limited 
Hivac Limited 
Marconi’s Wireless Telegraph Company Limited 
M-—O Valve Company Limited 
Murphy Radio Limited 
Pye Limited 
RCA Photophone Limited 
Compagnie Generale de Telegraphie Sans Fil 
Sadir-Carpentier 
Societe des Lampes Fotos 


Germany___.--__. Siemens & Halske Aktiengesellschaft 
Telefunken Gesellschaft fur Drahtlose Telegraphie m.b.H. 
 _—_—e N. V. Philips’ Gloeilampenfabrieken 
Italy_-- __... Ottico Mecannica Italiana 
Mexico_________-. RCA Victor Mexicana, S.A. 
Philippines_____-~- Bolinao Electronics Corporation 
ENS iccg diem chigiveas waite Tubos Electronicos, S.A. 


Oxelosunds Jarnverksktiebolag 
Telefonaktiebolaget L. M. Ericsson 


ci oda 


Although the defendant’s patent licenses and sublicensing rights received from 
foreign companies were in form non-exclusive, the rights to sublicense obtained 
by defendant from companies listed above became in fact exclusive by force of 
defendant’s licensing policies, described in paragraphs 49 to 57 herein. 

44. Defendant contracted with the co-conspirators named herein and with 
other domestic patent holders and with many foreign companies to receive 
rights, including sublicensing rights, under all future radio-television patents of 
said companies during the terms of the respective license agreements, and/or for 
the lives of all such patents. 

45. For the purpose of achieving a monopoly of the patent rights relating to the 
commercial transmission and reception of black and white television, defendant 
purchased control over patent positions held by others, as described below. 

3efore making black and white television commercially available to other 
manufacturers by the grant of patent licenses, defendant in 1936 acquired for 
$150,000 the United States patent rights of Francoise C. B. Henroteau bearing 
on television transmission. Defendant in 1941 acquired for $475,000 rights under 
United States television patents and applications of the Loewe Group, consisting 
of Loewe Radio Incorporated, an American company; Loewe Radio Company 
Limited, an English company; and Radio A.G.D.S. Loewe, a German company. 
In or about 1939, 1946 and 1947, defendant acquired rights to use and to sub- 
license under the United States patents of Farnsworth Television and Radio 
Corporation in the television receiver and receiving tube fields for approximately 
$3,125,000 in addition to the payment of royalties. 

46. Defendant, with the purpose of obtaining patent control of newly-developed 
color television, by 1950 had purchased color television patents of Robert 
Lorenzen, Pierre Marie Gabriel Toulon, and Charles Willard Geer, inventors who 
had made important contributions to development of this new art. In 1950 
the Federal Communications Commission, over defendant’s opposition, licensed the 
field sequential system for the broadcast and reception of color television de- 
veloped by the Columbia Broadcasting System, which was inconsistent with 
defendant’s own developments. Defendant widely made known to its manu- 
facturing licensees within the industry, and others, its opposition to said color 
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system. Thereafter, no commercial color television receivers capable of receiy. 
ing field sequential transmission were manufactured by others than the Columbia 
Broadcasting System. Defendant has since developed a new color television 
system which conforms with standards adopted by the Federal Communica- 
tions Commission on December 17, 1953 without objection by other manufacturers, 

47. Defendant has achieved and exercised the power to shape, time and retard 
the introduction to commercial use of new radio and television developments and 
services thereby maintaining its monopoly of the radio-television patent licensing 
business and unreasonably restraining the manufacture, sales and distribution of 
radio-television products and devices. 

48. Defendant acquired the patents and patent rights described in paragraphs 
41 to 46 above, with the purpose and effect of achieving control over, and the 
power to exclude, potential or actual competitors in the radio-television patent 
licensing business, all in excess of the legitimate rewards which the patent 
laws afford to patentees and in subversion of, and misuse of, such laws. 

49. During the period from November 21, 1982, the date of the consent decree, 
to the time of filing of this complaint, defendant has licensed all of the presently- 
existing manufacturers of radio and television equipment in the United States 
under its patents and patent rights, and substantially all of such manufactures 
presently are licensed by defendant, under the restrictive licensing system here- 
inafter outlined. 

50. The licenses granted by defendant, referred to in paragraph 49 above, 
have been in standard forms for specific fields of use under all of defendant's 
patents and patent rights bearing on the fields of licenses. Said licenses require 
the licensees to confine use of patents and patent rights to the fields defined by 
the separate licenses, as follows: 

(a) Radio Broadcast Receiving Set and Electrical Phonograph Licenses, 
which grant the right to manufacture and sell radio broadcast receiving 
sets, electrical phonographs, television receivers and certain combinations 
thereof. Approximately 175 such receiving set licenses are presently in effect. 

(b) Radio Receiving Tube Licenses, which grant the right to manufacture 
and sell electronic tubes of different types, including cathode ray tubes used 
in television receivers, for use in the home entertainment and amateur radio 
field, but not for use commercially. Approximately 62 such radio receiving 
tube licenses are presently in effect. 

(c) Radio Tubes, Transmitting and Power Types, Licenses, which grant 
the right to manufacture and sell such tubes for transmitting purposes only, 
Approximately 17 such radio tubes, transmitting and power types, licenses 
are presently in effect. 

(d) Commercial Radio Apparatus Licenses, which grant the right to 
manufacture and sell manufactured products for commercial use but not 
for home use or other use than for commercial purposes. Approximately 
130 such licenses for commercial apparatus are presently in effect. 

In addition to the foregoing licenses, defendant has granted licenses for the 
manufacture, sale and use of measuring and/or testing equipment, for trans- 
mitting and receiving antennae, and for certain other specified areas of radio- 
television manufacture. 

51. All of the licenses referred to in paragraphs 49 and 50 herein include the 
grant of rights under all of defendant’s patents and such patent rights of others 
under which defendant has a right to grant licenses, which are pertinent to the 
fields of such licenses. Said licenses are referred to herein as “package licenses,” 
because, with very few exceptions, an applicant for any of these licenses has 
been required to accept the standard form license under all of the patents which 
RCA has generally designated or described for inclusion in said license, and 
which are not specified therein. 

52. The package licenses aforesaid contain restrictions on the use of products 
made pursuant to license, as follows: 

(a) The licensees and purchasers from the licensees are confined to the 
use of such products manufactured in the specific fields conforming with 
the types of standard form licensing agreements described in paragraph 50 
above. 

(b) The licensees are required to affix notices to such products enumer- 
ating the fields in which the products may be used and indicating to the 
purchaser that the products may only be used in the designated fields and 
stating that such products use inventions covered by patents owned or sub- 
ject to license by defendant. 
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(c) Some of the package licenses aforesaid, prior to about 1950, have 
restricted the places at which the licensees may manufacture products, and 
some of such licenses convey to the licensees rights to make and sell but not 
to use manufactured products. 

(d) Some of the package licenses aforesaid convey rights to manufacture 
only completed apparatus and combinations thereof. 

53. The package licenses aforesaid require licensees to pay royalties assessed 
against the selling price of the completed products made by licensees as ready 
for sale, including payment of royalties on cabinets, packing materials, boxes, 
cartons, crates and other unpatented and unpatentable materials. Royalties 
exacted by defendant through the package licenses are the same whether one 
or any number of defendant’s patents are actually desired or used by the 
licensee in manufacturing. 

54. The package licenses aforesaid have tied together patents of all kinds 
and different origins, including patents useless to the licensee, patents owned 
by defendant, by the co-conspirators named herein, and by others, including in 
some instances patents owned by the licensees themselves, in furtherance of 
defendant’s policy of block-booking of patents to forestall scrutiny of, and at- 
tack upon, individual patents, and to maintain its monopoly of the radio- 
television patent licensing business. 

55. Pursuant to its policy described in paragraph 54 above, defendant has 
refused and refuses requests to grant licensee under less than its whole patent 
package as contained in its standard form licensing agreements and has refused 
to depart from said standard form license agreements in any significant 
particular. 

56. Defendant has refused and refuses requests to grant licenses in certain 
fields of radio-television manufacture. 

57. Defendant required its licensees by the package licenses aforesaid to grant 
back to defendant the right to acquire a license under any new inventions of the 
licensee within the field of license. Such grantback provisions were removed 
from the package license agreements by formal waiver of defendant on June 
22, 1949. 

58. Defendant has exercised the power to exclude competition in the radio- 
television patent licensing business by various means, among them the following: 

(a) Package licensing as aforesaid which deters radio-television manu- 
facturers from accepting patent licenses from others than defendant; 

(vb) Exacting the aforesaid substantial annual royalty revenues from its 
licensees which deters others from substantial independent research and 
development activity ; 

(c) Harassing and oppressing actual and potential radio-television manu- 
facturers unlicensed by the defendant through the institution by itself, or 
by the co-conspirators named herein, of more than 250 infringement and 
contributory infringement suits against such manufacturers and/or their 
customers without bringing on such suits to trial and by presenting to non- 
licensed manufacturers threatened by infringement suits the difficulty of 
successfully defending against the numerous claims embodied in many or all 
of approximately 10,000 patents owned or controlled by defendant, notwith- 
standing the fact that, insofar as plaintiff has been able to ascertain, de- 
fendant does not presently own or control a single patent which has been 
adjudicated by the courts to be valid. 

59. Subsequent to the consent decree of November 21, 1932, defendant and the 
co-conspirators named herein by concert of action (a) made impotent the re- 
served rights of said co-conspirators to license others under Agreements A-1 and 
B-2 described in paragraphs 36 to 38 herein: (b) discouraged and impeded said 
co-conspirators from engaging in substantial radio-television research, develop- 
ment, and patent licensing; and (c) gave to defendant the radio-television patent 
licensing business as its primary field for research, development, and patent 
licensing free from competition therein by the major research laboratories of 
the co-conspirators, whose technical facilities, financial resources, staff and 
experience were potentially best capable of offering such competition to 
defendant. 

60. Subsequent to the consent decree of November 21, 1932, defendant pos- 
sessed the only right to use and the only effective right to license under the 
pooled radio-television patents owned by all the co-conspirators named herein, 
and each of said co-conspirators was required to pay royalties to defendant 
and to accept standard licenses from defendant in order to use the pooled 
patents, including those patents contributed to the pool by said co-conspirators. 
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61. In 1952, and in furtherance of the concert of action described in para. 
graphs 59 and 60 above, defendant and co-conspirators AT&T and Western 
Electric agreed to extend the life of certain sublicensing rights granted to de. 
fendant by Agreement B-2 from December 31, 1954 to December 31, 1960. 

62. Defendant’s license to manufacture and sell under the patents of all the 
co-conspirators named herein continues until December 31, 1954, the expiration 
date for Agreements A-1 and B-2, and thereafter for the lives of all pre-termina- 
tion date patents or applications owned or controlled by said co-conspirators, 
On January 11, 1954 Circuit Court Judge Albert B. Maris, sitting as Judge in 
the District Court for the District of Delaware on GE’s motion for construction 
and enforcement of the consent decree of November 21, 1932, decided that Agree. 
ment A-—1 grants to defendant the rights to sublicense under the patents of GE 
and Westinghouse acquired prior to December 31, 1954 for the lives of all such 
patents. (117 F. Supp. 449) On March 5, 1954 defendant and GE agreed that 
defendant's rights to sublicense under such patents acquired from GE would 
expire on December 31, 1962. 


VII. EFFECTS OF THE OFFENSES 


63. The aforesaid offenses have had, among others, the following effects: 

(a) Defendant has acquired and maintains a monopoly of radio-television 
research and development, patents, patent rights and patent licensing. 

(b) Manufacturers of radio and television products have been discouraged 
from realizing their full research manufacturing and profit potentialities, and 
have been forced into dependence upon defendant for patent rights and tech- 
nical know-how. 

(c) New radio-television developments have been barred by defendant from 
successful manufacture and use except insofar as they are originated and 
controlled by defendant, and the public has been deprived of the benefit of 
new radio-television developments which might have emerged from those 
competitive research and inventive activities which defendant by its policies 
and practices has discouraged. 

(d) The manufacture, sale and distribution of radio and television prod- 
ucts and devices have been unreasonably restrained. 


PRAYER 

Wherefore, plaintiff prays: 

1. That the Court adjudge and decree that defendant has monopolized, and 
attempted to monopolize the radio-television patent licensing business and con- 
tracted and conspired to restrain such business and the manufacture, sale and 
distribution of radio-television products and devices unreasonably in violation 
of Sections 2 and 1 of the Sherman Act. 

2. That the package licensing agreements between defendant and its licensees 
and certain agreements, understandings and concerts of action between de- 
fendant and its co-conspirators named herein and between defendant and certain 
of the foreign and domestic radio and television companies described herein, 
be adjudged to be illegal and in unreasonable restraint of interstate or foreign 
trade and commerce or used in furtherance of the offenses described above, 
and that the observance of such agreements and the execution of similar agree- 
ments be perpetually enjoined. 

3. That defendant be enjoined from misuse of its patents, patent rights or 
licensing agreements, and that affirmative relief be granted in respect of defend- 
ant’s patents, licensing policies, and release of know-how, after a separate hearing 
relating to issues bearing on relief appropriate for the restoration of competi- 
tive conditions in the radio-television patent licensing business and in the manu- 
facture, sale and distribution of radio-television products and devices and in 
the course of which the government will present for approval by the Court a 
specific plan for such relief. 

4. That defendant and its officers, directors, agents, representatives, and all 
corporations acting and claiming to act on behalf of them be perpetually enjoined 
from monopolizing, attempting to monopolize, combining and conspiring to 
monopolize or agreeing, combining, or conspiring to restrain the aforesaid trade 
and commerce, and be perpetually enjoined from engaging in or participating in 
concerts of action, agreements, licenses, contracts, relationships, or understand- 
ings, or claiming any rights thereunder, having a tendency to continue or revive 
any of the aforesaid violations of the Sherman Act. 
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5. That plaintiff have such other and further relief with respect to the organ- 
ization, functions, and operations of defendant as the Court may deem appro- 
priate and necessary to establish effective competition in the radio-television 
patent licensing business and in the manufacture, sale and distribution of 
radio-television products and devices in the United States and to prevent 
defendant, by abuse of its patent rights, from restricting and eliminating com- 
petition and from depriving others of a fair opportunity to compete freely and 
unrestrictedly with it, and from engaging in any other activities which are 
designed to have the effect of impairing the ability of such competitors to 
compete with defendant. 

6. That plaintiff recover the costs of this suit. 

Dated : New York, New York. 
Filed : November 19, 1954 


/s/ HERBERT BROWNELL, Jr. /8/ Matcoim A, HorrMann, 
Attorney General. Special Assistant to the 

‘s/ STANLEY N. BARNES, Attorney General. 

Assistant Attorney General. /s/ BEeERNARD M. HOLLANDER, 
s/ Marcus A. HoLLABAUGH, /s/ Bappia J. RASHID, 
/s/ RicuarpD B. O'DONNELL, /s/ DANIEL REIcH, 
Special Assistants to the /s/ E.ioTr H. FELDMAN, 

Attorney General. Trial Attorneys. 


s/ J. Epwarp LuMBARD, 
United States Attorney. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
Civil No. 97-88 


UNITED STATES OF AMERICA, PLAINTIFF, V. RADIO CORPORATION OF AMERICA, 
DEFENDANT. 


Filed Oct. 28, 1958 


FINAL JUDGMENT 


The plaintiff, United States of America, having filed its complaint herein 
on November 19, 1954; the defendant, Radio Corporation of America, having 
appeared and filed its answer to the complaint on March 29, 1955, denying the 
substantive allegations thereof, and the plaintiff and the defendant by their 
respective attorneys having severally consented to the entry of this Final 
Judgment without trial or adjudication of or finding on any issue of fact or 
law herein and without this Final Judgment constituting evidence or an admis- 
sion by either of them in respect to any such issue ; 

Now, THEREFORE, before any testimony has been taken and without trial or 
adjudication of or finding on any issue of fact or law herein, and upon consent 
of the parties as aforesaid, it is hereby 

ORDERED, ADJUDGED AND DECREED as follows: 


This Court has jurisdiction of the subject matter herein and of the parties 
hereto. The complaint states claims upon which relief may be granted against 
the defendant under Sections 1 and 2 of the Act of Congress of July 2, 1890, 
entitled “‘An act to protect trade and commerce against unlawful restraints and 
monopolies”, commonly known as the Sherman Antitrust Act, as amended. 


II 

As used in this Final Judgment : 

(A) “RCA” shall mean the defendant Radio Corporation of America and 
each of its subsidiaries. 

(B) “Domestic patent” shall mean United States Letters Patent (and all 
reissues, divisions and extensions thereof) relating to, but only in so far as they 
relate to, the manufacture, use or sale of any radio purpose apparatus. 

(C) “Foreign patent” shall mean foreign patents (and all reissues, divisions 
and extensions thereof) relating to, but only in so far as they relate to, the 
manufacture, use or sale of any radio purpose apparatus. 
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(D) “Person” or “applicant” shall mean any individual, partnership, corpora- 
tion, association, firm, trustee or other legal entity. 

(E) “Radio purpose apparatus” shall mean equipment, any systems and cir- 
cuits for use of such equipment, which transmits or receives, or is used in the 
transmission or reception of, signals by means of electronic impulses or waves for 
whatever use (e.g., radio, television [including color television apparatus], radar, 
sonar, loran, and guiding and controlling devices), or any part thereof including 
tubes or transistors, except such apparatus when used for public service com- 
munication for toll. The term “radio purpose apparatus” shall not be deemed 
to include medical or therapeutic apparatus, business machines, electron micro- 
scopes, microanalyzers, diffraction cameras, high frequency heating apparatus, 
or devices for actuating other mechanisms by the presence, absence or intensity 
of light or color. 

(F) “Color television apparatus” shall mean color television broadcast receiy- 
ing sets, color television picture tubes and color television transmitters and 
associated studio equipment capable of transmitting and/or reproducing a picture 
embodying two or more chromatic colors. 

(G) “Public service communication for toll” shall mean communication (in- 
cluding the sending or the reception or both) by wire or radio for the public 
by a person in a public utility capacity for hire or toll but shall not include serv- 
ices limited to a particular customer or class of customer whether or not such 
services are combined with services for the public. 


III 


The provisions of this Final Judgment shall apply to RCA, and to each of its 
subsidiaries, officers, directors, employees, agents, successors and assigns, and 
to all other persons in active concert or participation with RCA who receive 
actual notice of this Final Judgment by personal service or otherwise. 


IV 


RCA is enjoined and restrained from: 

(A) Entering into, adhering to, enforcing or claiming any rights under any 
term or provision of any contract, agreement or understanding, which term or 
provision or understanding allocates or divides territories, fields or markets for 
the manufacture, use or sale of radio purpose apparatus or for the licensing 
of domestic or foreign patents or other inventions ; 

(B) Entering into or adhering to any contract, agreement, understanding, 
plan or program under which any domestic or foreign patents are licensed upon 
the condition, agreement or understanding that the licensee will limit or cause 
any other person to limit imports into or exports from any couuntry ; 

(C) (i) Entering into or renewing any contract, agreement or understanding 
under which any foreign patents are licensed by any person who directly or 
indirectly licenses patents owned or controlled by any person other than RCA; 
(ii) failing to give notice of the cancellation of any such contract, agreement or 
understanding within thirty (30) days from the date of entry of this Final 
Judgment under any present right of cancellation, or adhering to any such 
contract, agreement or understanding after such cancellation; (iii) granting 
permission for any such person party to any such contract, agreement or under- 
standing to institute infringement suits under RCA foreign patents; 

(D) Entering into or renewing any contract, agreement, understanding, plan 
or program under which any owner or licensor of any foreign patent requires 
that radio purpose apparatus be manufactured in the country issuing such 
foreign patent; 

(E) Except as permitted in V (C) and (D) hereof, conditioning, directly 
or indirectly, the issuance by RCA (i) of any license under any domestic patent 
upon the granting back to RCA a license or any rights under any domestic or 
foreign patent, or (ii) to any domestic applicant of any license under any for- 
eign patent upon the granting back to RCA a license or any rights under any 
domestic patent, provided such applicant is actually engaged in and remains, 
and intends in good faith to remain, in the business of manufacturing in the 
United States; 

(F) Conditionnig, directly or indirectly, the grant of a license under any 
domestic patent upon the prospective licensee taking a license under any other 
domestic patent; 
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(G) Instituting, or causing any other person to institute, any suit or proceed- 
ing for any act of infringement of any domestic patent owned, controlled or 
licensed by RCA at the date of entry of this Final Judgment alleged to have 
occurred prior to the date of entry of this Final Judgment, and from enlarging 
or changing the nature of any pending counterclaim for patent infringement, or 
substituting for or adding to any patents asserted in such counterclaim ; 

(H) Licensing any domestic patent on terms which restrict in any manner 
the right of the licensee to make, use, lease or sell any particular products con- 
stituting radio purpose apparatus, but varying royalty rates may be charged 
for different products; 

(1) Licensing any domestic patent on terms which do not permit deduction 
from the net selling price, against which royalties are assessed, for services 
or unpatented parts or patented parts on which RCA has collected royalties ; 

(J) Licensing or offering to license any domestic patent or limited number of 
domestic patents at the same royalty rate which RCA licenses or offers to 
license a greater number of domestic patents, if there is a difference between 
the reasonable value of the license under the lesser number of domestic patents 
and the reasonable value of the license under the greater number of domestic 
patents, the burden of going forward with the evidence as to such difference 
to be on RCA in any proceeding with respect thereto. 


Vv 


(A) RCA is ordered and directed to grant, to the extent that it has the power 
to do so, to any applicant making written request therefor an unrestricted, 
nonexclusive and royalty-free license to make, have made, use, lease or sell 
any radio purpose apparatus, under all claims of any, some or ail, as the applicant 
may request, domestic patents owned or controlled by RCA issued prior to the 
date of entry of this Final Judgment (other than the patents listed in Exhibit 
A to this Final Judgment in so far as they apply to color television apparatus) 
and under all claims of any, some or all, as the applicant may request, domestic 
patents under which RCA has or shall acquire sublicensing rights under any 
agreement entered into prior to the date of entry of this Final Judgment, such 
license to be for the full unexpired term of the patents licensed, or for such 
lesser term as the applicant may request. 

(B) RCA is ordered and directed to grant, to the extent that it has the 
power to do so, to any applicant making written request therefor an unre- 
stricted, nonexclusive license to make, have made, use, lease or sell any radio 
purpose apparatus, such license to be at reasonable royalties under all claims 
of any, some or all, as the applicant may request, of the domestic patents owned 
or controlled by RCA issued, or under which RCA may have sublicensing rights 
acquired pursuant to Section IX(B) of this Final Judgment, during the period 
of ten years subsequent to the date of entry of this Final Judgment and of the 
patents listed in Exhibit A to this Final Judgment in so far as they apply 
to color television apparatus, such license to be for the full unexpired term of 
the patents licensed, or for such lesser term as the applicant may request. 

(C) Nothwithstanding the provisions of subsection (B) hereof, RCA is further 
ordered and directed to place the patents listed in Exhibit A to this Final Judg- 
ment (and any and all domestic patents which RCA may own or control issuing 
on any invention the use of which is required in order to comply with the color 
television technical standards adopted by Order of the Federal Communications 
Commission, provided such invention is contained in a patent application filed 
in the United States Patent Office prior to the date of entry of this Final 
Judgment) in a color television patent pool which all persons engaged in the 
manufacture of radio purpose apparatus shall be free to join, without regard 
to whether such person has any patent, or has the right to license any patent, 
on condition that such person also places in said pool, to the extent that it has 
the power to do so, such domestic patents applicable to color television apparatus 
as it may have the right to license issued on or before the date of entry of this 
Final Judgment (and any and all domestic patents which such person may acquire 
the right to license issuing on any invention the use of which is required in order 
to comply with the color television technical standards adopted by Order of the 
Federal Communications Commission, provided such invention is contained in a 
patent application filed in the United States Patent Office prior to the date of 
entry of this Final Judgment), all the patents placed in said pool to be licensed 
to all members of said pool royalty-free, non-exclusively and without restriction 
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for the manufacture, use, lease and sale of color television apparatus for the 
full unexpired term of such patents. 

(D) (i) RCA shall not be required to grant a license under any patent owned 
by RCA to any applicant under the provisions of subsection (A) hereof, or 
continue such a license in effect, unless such applicant agrees, upon written 
request made at the time of his application or at any time thereafter, to grant 
to RCA, to the extent such applicant has the power to do so, a non-exclusive 
license to make, have made, use, lease or sell radio purpose apparatus (other than 
color television apparatus) of the same general character or kind as that for 
which a license from RCA is applied for or granted under all claims of any 
domestic patent issued prior to the date of entry of this Final Judgment, owned 
or controlled, directly or indirectly, by such applicant, or under which such 
applicant has sublicensing rights, such license to be at reasonable royalty. 

(ii) RCA shall not be required to grant to any applicant under the provisions 
of subsection (B) hereof, a license to make, have made, use, lease or sell color 
television apparatus under any patent listed in Exhibit A to this Final Judg- 
ment, or continue such a license in effect, unless such applicant agrees upon 
written request made at the time of his application or at any time thereafter to 
grant to RCA, to the extent such applicant has the power to do so, a nonexclusive 
license to make, have made, use, lease or sell color television apparatus of the 
same general character or kind as that for which a license from RCA is applied 
for or granted under all claims of any domestic patent issued prior to the date 
of entry of this Final Judgment, owned or controlled, directly or indirectly, 
by such applicant, or under which such applicant has sublicensing rights, such 
license to be at reasonable royalty. 

(iii) RCA shall not be required to grant to any applicant under the pro- 
visions of subsection (B) hereof a license under any of the domestic patents 
owned or controlled by RCA issued, or under which RCA may have sublicensing 
rights acquired pursuant to Section IX (B) of this Final Judgment, during the 
period of ten years subsequent to the date of entry of this Final Judgment or 
continue such a license in effect unless such applicant agrees upon written request 
made at the time of his application or at any time thereafter to grant to RCA, 
to the extent to which such applicant has the power to do so, a nonexclusive 
license to make, have made, use, lease or sell radio purpose apparatus of the same 
general character or kind as that for which a license from RCA is applied for or 
granted under all claims of any domestic patent issued during the period of ten 
years subsequent to the date of entry of this Final Judgment, owned or controlled, 
directly or indirectly, by such applicant, or under which such applicant has 
sublicensing rights, such license to be at reasonable royalty. 

(iv) Each license to RCA granted pursuant to (i), (ii) or (iii) hereof 
shall be for the same term, or for the remainder of such term, as the case may 
be (so far as the life of the patent or patents involved permits), for which the 
license to the applicant from RCA pursuant to which RCA requested such license 
from such applicant shall be in effect. 

(v) An applicant shall be required to grant to RCA a license provided for in 
(i), (ii) or (iii) of this subsection (D) only under a patent (a) which is 
being licensed (or under which a license is being offered) to any manufacturer 
or user other than the applicant with respect to radio purposes apparatus 
of the same general character or kind as that for which a license from RCA 
is applied for or granted, or (b) the use of which by any other person than the 
applicant is being knowingly allowed or suffered in any way, including by 
failure to assert such patent against any person infringing it, with respect to 
radio purpose apparatus of the same general character or kind as that for 
which a license from RCA is applied for or granted, and (cc) covering an inven- 
tion which is being utilized by RCA with respect to radio purpose apparatus 
of the same general character or kind as that for which a license from RCA 
is applied for or granted. 

(EK) The patents subject to the provisions of subsections (C) and (D) hereof 
shall include any and all patents owned or controlled by any parent or sub- 
sidiary of, or by any person subject to the same control as: (1) RCA, (2) any 
person referred to in subsection (C) hereof, and (3) any applicant referred to 
in subsection (D) hereof, as the case may be. 

(F) Upon receipt of a written request for a license pursuant to subsection (B) 
hereof, RCA shall advise the applicant in writing of the royalties which RCA 
deems reasonable for the license requested of RCA. Upon receipt of a written 
request for a license pursuant to subsection (D) hereof, the applicant, or the 
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licensee of RCA, as the case may be, shall advise RCA in writing of the royalties 
which it deems reasonable for the license requested by RCA. If the parties are 
unable to agree within ninety (90) days from the receipt of a written request 
for a license herein provided for upon reasonable royalties or any other terms, 
the applicant or RCA may apply to this Court for the determination of reason- 
able royalties and other terms, and RCA shall, upon filing or receipt of notice 
of the filing of such application to this Court, promptly give notice thereof to 
the plaintiff. In any such proceeding the burden of proof shall be on RCA to 
establish the reasonableness of royalties or other terms requested by it, and 
on the applicant to establish the reasonableness of royalties or other terms 
requested by the applicant. Pending final determination of the foregoing, the 
applicant or RCA may apply to this Court to fix interim royalty rates and other 
interim terms; If this Court fixes such interim rates or terms, the applicant 
or RCA, as the case may be, shall then tender and the applicant or RCA shall 
then accept an agreement under which licenses shall be granted in accordance 
with such interim determination, which shall provide that the royalty rates 
and other terms finally fixed by the Court shall supersede said interim rates and 
other terms retroactively as well as prospectively. 

(G) RCA is enjoined and restrained from including any restriction what- 
soever in any license granted by it pursuant to the provisions of this Section V 
except that 

(1) the licensee may be nontransferable ; 

(2) a reasonable, non-discriminatory royalty may be charged except where 
the license is issued pursuant to subsections (A) or (C) hereof ; 

(3) reasonable provision may be made for periodic royalty reports by 
the licensee and inspection of the books and records of the licensee by an 
independent auditor or any person acceptable to both RCA and the licensee, 
who shall report to RCA only the amount of the royalty due and payable; 

(4) reasonable provision may be made for cancellation of the license 
upon failure of the licensee to make the reports, pay the royalties or permit 
the inspection of books and records as hereinabove provided ; and the license 
must provide that the licensee may cancel the license at any time after one 
year from the initial date thereof by giving thirty (30) days’ notice in 
writing to RCA. 

(5) the license must provide that the licensee may at any time after one 
year from the initial date thereof surrender its license under any specified 
patent or patents upon written notice to RCA; and shall further provide that 
upon such surrender the royalty rates shall be renegotiated if requested by 
the licensee in writing, and if there is a differfence between the reasonable 
value of licenses granted to the licensee, including the patents affected by 
such surrender, and the reasonable value of such licenses without such 
patents, then such rates shall be reduced by an amount representing such 
difference, with access to the Court for determination of any dispute as 
to such difference as provided in subsection (F) above; 

(6) the license must include (i) royalty-free grants of immunity, to the 
extent RCA has the power to do so, under all foreign patents owned or 
controlled by RCA corresponding to the patents licensed pursuant to this 
Section V for the sale and use of the apparatus manufactured under said 
license, (ii) in the case of foreign subsidiaries or divisions of corporate 
licensees, which are actually engaged in and remain, and intend in good 
faith to remain, in the business of manufacturing in the United States radio 
purpose apparatus of the same general character or kind as that for which 
the licenses are sought, licenses for the manufacture, use, lease and sale 
of such apparatus under such foreign patents, such licenses to be royalty- 
free or at reasonalie royalties to the same extent and subject to the same 
proceedings, terms and conditions with respect to foreign patents as the 
licenses provided for in subsections (A), (B), (D) and (F) hereof but 
without regard to subsection (C) hereof ; 

(7) the license must provide that the licensee is free to contest in any 
proceeding the validity and scope of any of the licensed patents. 

(H) Any existing domestic licensee of RCA shall have the right to apply for 
and receive a license or licenses under this Final Judgment in substitution for 
its existing license or licenses from RCA in so far as future obligations and 
licenses are concerned, provided, however, that in that event the licensee shall 
agree that RCA shall have the option to continue in effect any license or licenses 
from such licensee to RCA, or to cancel any such license or licenses from such 
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licensee to RCA in so far as future obligations and licenses are concerned; 
provided further that nothing in this Final Judgment shall affect any arbitra- 
tion proceeding with respect to the use of RCA patents, which proceeding was 
instituted or agreed to prior to the date of entry of this Final Judgment, or any 
decision in any such arbitration proceeding. 


VI 


RCA is enjoined and restrained from disposing of any patents, or rights there- 
under, so as to deprive it of the power to grant or cause to be granted licenses 
as required under Section V of this Final Judgment unless it be a condition 
of such disposition that the transferee shall observe the provisions of said See- 
tion V with respect to the patents and rights so acquired and shall file with this 
Court, prior to such disposition, an undertaking to this effect; provided, how- 
ever, that this Section VI shall not be deemed to apply to (i) any transfer of 
patents or rights thereunder to the plaintiff or any agency thereof, or (ii) a 
disclaimer, or a concession or other grant in interference proceedings. 


VII 


(A) For so long as RCA offers the services of its Industry Service Laboratory 
to licensees under its domestic patents, such services shall be offered and 
furnished on a non-discriminatory basis to licensees and non-licensees ; and any 
charge for such services shall be separate from, independent of, and unrelated 
to any other payments due RCA and shall be non-discriminatory between users 
of substantially the same type of service for substantially the same radio purpose 
apparatus. 

(B) For a period of ten years subsequent to the entry of this Final Judgment 
RCA is ordered and directed to furnish to any licensee under its domestic patents 
under subsections (A), (B) or (C) of Section V of this Final Judgment re- 
questing it, and for a reasonable and separate charge approximating cost, such 
of RCA’s technical information as the licensee may reasonably need to enable 
him to utilize the invention or inventions of any domestic patent or patents 
licensed by RCA to such licensee in such licensee’s manufacture of the ap- 
paratus licensed. 

VIII 


RCA is ordered and directed (i) upon written request of any person, to 
furnish to such person a list, prepared as of January 1 of the year in which 
the request is made, of unexpired domestic patents owned by RCA and, to the 
extent RCA has knowledge thereof, a list of the unexpired domestic patents 
under which RCA has sublicensing rights, identified with the classification of 
the United States Patent Office and the date of issue of such patents, and, to 
the extent RCA does not have such knowledge, a list of the persons the domestic 
patents of which RCA has the right to sublicense, (ii) upon written request 
of an applicant for a license, to give the same information with respect to the 
domestic patents covered by the license at the time of its issuance, and (iii) 
upon written request of any licensee of RCA under this Final Judgment to give 
the same information with respect to the domestic patents, and the patent num- 
ber and date of issue as to foreign patents, licensed by or under which immuni- 
ties are given by RCA to such licensee as of the date of such request; in each 
case within a reasonable time after receipt of such request. 


IX 


(A) RCA is enjoined and restrained for a period of ten years from the date 
of entry of this Final Judgment from acquiring, directly or indirectly, title to 
any domestic patent on any invention other than an invention made by an 
employee of RCA or any of its subsidiaries, or by a person for RCA pursuant 
to a research, development or consulting contract, except where this Court, 
upon application by RCA and notice to the plaintiff, shall find that RCA could 
not obtain a nonexclusive license under the patent on reasonable terms. 

(B) RCA is enjoined and restrained, except where this Court upon applica- 
tion and notice to the plaintiff shall find good cause therefor, from acquiring any 
exclusive license under, or any right to grant sublicenses under, any domestic 
patent owned or controlled by any other person, except such sublicensing rights 
obtained by RCA under agreements entered into prior to the date of entry of 
this Final Judgment. 
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X 


RCA is enjoined and restrained from making, performing, enforcing or 
adhering to any restrictions or condition on any licenses or other rights under 
domestic or foreign patents granted by or to it that (i) imposes any quantity 
or dollar limitations, (ii) restricts sales to designated customers or classes of 
customers, (iii) restricts the price at which licensed apparatus may be sold, 
or (iv) divides fields of manufacture, sale or distribution of any apparatus or 
the licensing of domestic or foreign patents or other inventions with others. 


XI 


RCA is ordered and directed to mail a copy of this Final Judgment to all 
its existing licensees under domestic patents for radio purpose apparatus within 
thirty (30) days from the date of entry of this Final Judgment. 


XII 


For the purpose of securing compliance with this Final Judgment, duly au- 
thorized representatives of the Department of Justice shall, upon written request 
of the Attorney General, or the Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice to RCA made to its principal office, 
be permitted, subject to any legally recognized privilege, (i) reasonable access 
during the office hours of said defendant to all books, ledgers, accounts, cor- 
respondence, memoranda, and other records and documents in the possession 
or under the control of RCA relating to any matters contained in this Final 
Judgment, and (ii) subject to the reasonable convenience of RCA and without 
restraint or interference from it, to interview officers or employees of RCA, who 
may have counsel present, regarding any such matters. RCA, upon the written 
request of the Attorney General or the Assistant Attorney General in charge 
of the Antitrust division, and upon reasonable notice made to its principal 
office shall submit such written reports with respect to any of the matters con- 
tained in this Final Judgment as from time to time may be necessary for the en- 
forcement of this Final Judgment. No information obtained by the means pro- 
vided in this Section shall be divulged by any representative of the Department of 
Justice to any person other than a duly authorized representative of such De- 
partment, except in the course of legal proceedings to which the United States 
is a party for the purpose of securing compliance with this Final Judgment 
or as otherwise required by law. 


XIII 


Jurisdiction of this cause is retained for the purpose of enabling any of the 
parties to this Final Judgment to apply to this Court at any time for such further 
orders and directions as may be necessary or appropriate in relation to the 
construction of or carrying out of this Final Judgment, for the modification or 
termination of any of the provisions thereof, and for the purpose of the enforce- 
ment of compliance therewith and the punishment of violations thereof. 
Dates: October , 1958 
United States District Judge. 
We hereby consent to the making and entry of the foregoing Final Judgment: 
For the Plaintiff : 


Assistant Attorney General. 


For the Defendant : Attorneys for Plaintiff. 
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2,299,333 
2,344,810 
2,431,115 
2,440,418 
2,446,791 
2,449,969 
2,477,557 
2,497,840 
2,503,700 
2,536,838 
2,545,325 
2,551,228 
2,554,693 
2,560,351 
2,561,059 
2,561,089 
2,595,548 
2,598,134 
2,680,542 
2,633,538 
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2,633,554 
2,633,555 
2,650,264 
2,663,821 
2,677,720 
2,677,721 
2,677,779 
2,678,348 
2,681,379 
2,707,248 
2,712,568 
2,719,242 
2,726,340 
2,728,812 
2,728,857 
2,729,764 
2,733,164 
2,736,765 
2,736,766 
2,737,609 


EXHIBIT 


2,740,889 
2,742,524 
2,742,615 
2,742,627 
2,744,155 
2,747,136 
2,749,475 
2,750,438 
2,750,440 
2.750.456 
2,751,480 
2,751,519 
2,751,520 
2,752,520 
2,755,402 
2,755,405 
2,757,282 
2,758,155 
2,761,916 
2,762,874 


2,768,296 
2,782,333 
2,785,336 
2,789,212 
2,791,644 
2,795,717 
2,795,719 
2,795,733 
2,795,734 
2,799,723 
2,799,798 
2,806,162 
2,806,163 
2,806,164 
2.809.133 
2,810,779 
2,811,577 
2,811,580 
2,811,636 
2,813,225 


(Thereupon at 12:35 p.m., the hearing was adjourned. ) 





2,816,230 
2,817,276 
2,817,788 
2,820,174 
2,821,671 
2,824,172 
2,824,267 
2,830,112 
2,831,968 
2,832,819 
2,834,911 
2,835,728 
2,837,692 
2,841,702 
2,842,708 
2,845,481 
2,846,608 
2,847,600 
2,851,542 
2,855,529 
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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


TUESDAY, MAY 13, 1958 


House or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT OF 
THE CoMMITTEE ON INTERSTATE AND Foreign CoMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to recess, at 10 a.m., 
in the caucus room, Old House Office Building, Hon. Oren Harris 
(chairman) presiding. 

Present: Representatives Harris, Flynt, Moss, Wolverton, O’Hara, 
and Heselton. 

Also present: Robert L. Lishman, counsel to the subcommittee; 
Joseph Conlon, attorney ; and Herman C. Beasley, subcommittee clerk. 

The Cuarrman. Let the committee come to order. 

This morning the committee resumes hearings with further consid- 
eration being given to the subject matter of patents of the Federal 
Communications Commission, or regarding other communications. 

I think, in view of the announcement that I made on Thursday at 
noon of last week, it would be of some interest to further announce 
and explain the program of the committee. 

Contrary to some of the reports that have been disseminated around 
the country, the committee has been very active in the last 6 weeks. 
The staff has been working very hard. It has been assembling a great 
deal of information of substance that will do justice in dealing fairly 
and equitably with everyone concerned, though I cannot indicate 
what the result might be, and particularly the feelings of some people 
who might be involved. 

However, I think, contr ary to certain reports that you have had, 
you are going to find the committee with a very active nervous system. 
There may be a few little dead veins on the nerve center, but neverthe- 
less the information which we are now purporting to bring forth in 
public hearings has come from a very active staff over a rather large 
area of investigation concerning the regulatory agencies which go 
beyond the Federal Communications Commission. 

I think some very helpful and beneficial information will be devel- 
oped. We hope it will help the committee in its effort as we try to 

arry out our responsibilities. We hope it will be helpful to the vari- 
ous commissions or agencies that endeavor to continue with their re- 
sponsibilities in this field. 

We hope it will be helpful to the American people who are the 
recipients of both the regulatory actions of the commissions, and the 
work of this subcommittee and our entire full committee as well as 
the Congress. 


canna iaame 
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Today we resume hearings in the area of patents and monopolies, 

I certainly do not claim to be an expert in this field. I do fully 
understand the importance of it in connection with communications 
and other matters wherein the public is so deeply concerned. 

We had before the committee at the last session, Mr. William H, 
Bauer. Mr. Bauer presented to the committee a résumé of many years 
of service in this field, and many years of study that he had given 
to it. 

Patents become highly important in this age in the development of 
new methods and techniques and in the improvement of facilities. I 
think few people in the country realize just how important it is to our 
own welfare. I wish that my experience had permitted me to learn 
more about the subject matter itself. 

Like a lot of other people, about all I know is the result, and the 
result actually is what we are interested in. 

Mr. Bauer has transmitted a letter to the committee pursuant to 
permission that was granted to him when he was before the committee 
supplementing the statement that he made in the course of his testi- 
mony and in further clarification of some of the questions that he 
discussed, and this information will be included in the record at the 
appropriate place under the authority that was give n at that time. 

The letter that will go in the: ecord is dated May 2, 1958. 

Today we have Mr. John C. Doerfer, Piatra of the Federal 
Communications Commission, back with us on the question of patents 
and monopolies. Mr. Doerfer will give information with reference 
to the patent problem on behalf of the Commission. 

This will not conclude the consideration given by the committee in 
this field. 

[ am advised that a representative of RCA, the counsel who deals 
with this particular technical problem, will be ready in about 10 days 
to come before the committee with reference to their interest and the 
problem of patents in the field of broadcasting and communications. 
So it will probably be the early part of next week or the following 
week before we get to the witnesses who will testify on behalf of RCA. 

The committee is fully aware of the fact that there has been some 
division of opinion within the Federal Communications Commission 
itself on the question of patents, that there have been some members 
of the Commission taking a different viewpoint than some others. In 
view of that, it is very likely that other members of the Commission 
will be given an opportunity to express their viewpoint within the 
next few days, too. I have particular reference to Commissioner Lee 
and Commissioner Bartley. 

Tomorrow the committee will present, through the work of Mr. 
Radigan, technician from the Congressional Library and others with 
whom he has been working, representative comparative cases and the 
application of comparative criteria. 

I might explain that this will be a record of the Commission in the 
consideration of comparative TV cases, generally speaking, from the 
time the applications were filed and as the consideration has been 
given to them all the way through, and in this way we can get. the 
comparative action of the Commission itself with reference to follow- 
ing criteria or so-called standards. That will just be a matter of 
record that will be assembled, which information is in the Commis- 
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sion itself, boiled down to one document whereby the committee can 
have the benefit of it. 

On Thursday Mr. McMahon, another staff member of the commit- 
tee, through the work which he has had under study and considera- 
tion, will develop the question of transfers of permits and licenses, 
mergers, payoffs. That is the elimination of the competitive ap- 
plicant through a practice that has been developed over a period of 
time, and the savings of such transfers and so forth. That will be 
one of the interesting developments in connection with the hearing 
on FCC that, I think, will be helpful to the committee, as to the ac- 
tion of the Commission and the efforts that have been made to make 
adjustments in accordance with requests that they have had from ap- 
plicants and so forth. 

There are going to be some interesting developments and I am sure 
there will be explanations as to the reason of it. Whether it is in the 
public interest or not is something else. We will have to see about 
that development. 

Following this information, the program of the committee will be 
to present comparative cases and ex parte representations. That will 
probably be next week sometime, and during the course of that pres- 
entation, which will require probably a few days, there will be some 
very interesting information developed that will probably open the 
eyes of a lot of people throughout the country as to whether or not 
the law itself has been followed with particular reference to many 
of the applicants interested in a particular award. That will be ¢ 
rather far-reaching development which I think will indicate the tre- 
mendous work that the staff has accomplished within the last month 
to 6 weeks. 

I might say, following that, it is the program of the committee to 
take up some specific incidents, however, that have been developed, 
particular cases that I will not pinpoint at this time, but which the 
staff will have ready at that time. 

I make that announcement so everyone will again know what the 
program of the committee is within the next several days, and to in- 
dicate that efforts have been made to develop this over a long period 
of time, and it is not being done just because some particular reporter 
may make a statement in the paper. 

Of course, the committee itself, as my attention has been called by 
my colleague Mr. O’Hara, has been very active in legislation. We 
have had three legislative subcommittees that have been holding hear- 
ings for the last several weeks; as a matter of fact, since Easter. And 
the committee, therefore, has been about as busy a committee as we 
have on Capitol Hill, assuming the responsibilities that exist. 

We must see that all of this work goes on. The committee does not 
intend to neglect any of it. 

So there has been a lot going on around this phase of congressional 
work of the Committee on Interstate and Foreign Commerce during 
these weeks. 

I think it would be helpful for the committee and the record to 
state that, under the Communications Act, the Federal Communica- 











2796 REGULATORY COMMISSIONS AND AGENCIES 


tions Commission is required in the public interest to, and I quote the 
law: 

(e) Regulate the kind of apparatus to be used with respect to its external 
effects and the purity and sharpness of the emission from each station and 
from the apparatus therein ; 

That is section 303. Under the same section, in subsection (g): 


Study new uses for radio, provide for experimental uses for radio, provide 
for experimental uses of frequencies, and generally encourage the larger and 


2 


more effective use of radio in the public interest. In section 3 of the act the 
term “radio communication” is defined to include TV. 


With respect to common carriers, the act, in section 218, provides: 


Sec. 218, The Commission may inquire into the management of the business of 
all carriers subject to this act, and shall keep itself informed as to the manner 
and method in which the same is conducted and as to technical developments 
and improvements in wire and radio communication and radio transmission of 
energy to the end that the benefits of new inventions and developments may 
be made available to the people of the United States. The Commission may 
obtain from such carriers and from person directly or indirectly controlling or 
controled by, or under direct or indirect common control with, such carriers 
full and complete information necessary to enable the Commission to perform the 
duties and carry out the objects for which it was created. 

Section 314 of the act contemplates that the FCC shall adminis- 
ter the law so as to preserve competition in commerce. 

Section 313 makes the antitrust laws applicable “to the manu- 
facture and sale of and to trade in radio apparatus and devices enter- 
ing into or affecting interstate or foreign commerce and to inter- 
state or foreign radio communications.” 

Section 5(b) of the act authorizes the FCC to include such legal 
and engineering and other personnel as the Commission may deter- 
mine to be necessar y to perform its functions. 

According to the oats Court in the Chain rules case, VBC et 
al.v. U.S. et dl. (319 U.S. 190, 222, 223 (1943)) the FCC is apparently 
under a duty to chi sees the qualifications of any broadcast licensee 
or any licensed applicant to operate the st: ation in the public inter- 
est when said licensee or applicant can exercise monopolistic patent 
control as to broadcasting equipment, even though such licensee or 
applicant has not been adjudged guilty by a Federal court of violat- 
ing the Sherman or Clayton Act. In this connection the Supreme 
Court said: 

That the Commission may refuse to grant a license to persons adjudged guilty 
in a court of law of conduct in violation of the antitrust laws certainly does not 
render irrelevant consideration by the Commission of the effect of such conduct 
upon the public interest, convenience, or necessity. A licensee charged with 
practices in contravention of this standard cannot continue to hold his license 
merely because his conduct is also in violation of the antitrust laws and he 
has not yet been proceeded against and convicted. By clarifying in S. 311 
the scope of the Commission’s authority in dealing with persons convicted of 
violating the antitrust laws, Congress can hardly be deemed to have limited the 
concept of public interest so as to exclude all considerations relating to monopoly 
and unreasonable restraints upon commerce. Nothing in the provisions or his- 
tory of the act lends support to the inference that the Commission was denied 
the power to refuse a license to a station not operating in the public interest 
merely because its misconduct happened to be an unconvicted violation of the 
antitrust laws. 

On January 1, 1958, in U.S. v. RCA and NBC, in which an appeal 
is now pending, Chief Judge Kirkpatrick of the United States Dis- 
trict Court for the Eastern District of Pennsylvania held that under 
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the act the FCC, in a proceeding for approval of a TV and radio sta- 
tion exchange, was under a duty to determine antitrust issues which 
were presented to it, and that the subsequent antitrust suit of the 
Department of Justice after FCC approval of the transfer must be 
dismissed. 

As shown in the Federal Register, volume 22, number 85, page 3125 
for May 2, 1957, the FCC—docket Nos. 10090, 11228—refused to make 
the rule requiring filing of patent reports with the Commission, and 
dismissed the proceedings. Commissioners Bartley and Lee dissented. 

I might say that that 1s one of the interests that the committee would 
like to have discussed, the requirement for the filing of patent reports 
with the Commission. In other words, we want the problem dis- 
cussed as to whether or not it is necessary, whether it should be re- 
quired, and, if not, why. 

One of the reasons advanced for denial of the patent disclosure rule 
was that requiring of reports by patent users or controllers thereof 
would impose too excessive a burden on the patent-holding parties 
involved. But it was also stated that if a great mass of raw patent 
data were supplied to the Commission—and ‘this is what the Commis- 
sion said: 

That data would have to be examined by a large and experienced staff to 
cull out the particular items warranting consideration by us in the discharge 
of our statutory functions. The most compelling reason for rejection of the 
proposals is that we have no such staff, and that overall surveillance of this 
field must properly be left to other Government departments having important 
and more direct responsibilities to correct patent abuses and, we believe, the 
necessary staffs to carry out those responsibilities. It would be contrary to 
sound administrative practice to require parties, at considerable expense and 
effort, to file data which, because of its proportions and our own limitations, this 
agency could not effectively make use of, or to give the impression that we were 
actually exercising a concurrent jurisdiction with the Department of Jutsice 
for general surveillance of the communications patent field, when in fact we 
were not and, in our opinion, could not appropriately do so. 

That raises the question again as to the requirement under the act 
of the Federal Communications Commission in this field and just 
where its responsibility may end and the responsibility of the Depart- 
ment of Justice takes up. 

Another matter of interest right along in that line which we hope 
to develop is the question of those who are holding patents making 
them available free of charge to any and all other people in the field 
who would like to utilize that patent. 

I think that is something that is misunderstood generally and should 
be developed fully to see to what extent such offer of such patents 
free of charge is being ace epte dd. 

The refusal of the FCC to adopt a rule requiring disclosure to it of 
patent information and the court decisions concerning the antitrust 
duties of the Commission raise very serious questions. 

In promulgating technical standards the FCC controls what TV 
broadcasting systems, equipment, and receivers will be used. 

If the technical standards for a particular broadcast service require 
either a particular operation or specific equipment which is covered by 
the claims of one or more U.S. patents, the Commission would be, by 
regulatory fiat, imposing a greater patent monopoly in the one who 
owns or controls the patent. This blocks off research and development 
by others in the broadcast field. 
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That is an allegation that is being made. That is a contention that 
is being made, and we want to find out whether it is true or not. 

I might further say that this committee is interested in the field of 
science. We have given a lot of thought, attention and study to it, 
We created the National Science Foundation. We have amendments 
before the committee on which hearings start this morning, as a matter 
of fact. Consequently, we are interested in the technical and scien. 
tific fields, and this is one of them. We do not want, as a matter of 
fact, to see anything happen that would prevent the freedom of re- 
search and development i in any of these scientific fields. 

The product of such research and development could have only one 
market—the person who already owns and controls the patents re- 
quired by the technical standards. 

Such a result, of course, has a significance far transcending the 
monopoly evil. Encouragement of new independent scientific re- 
search and development must be of prime concern. If the action or 
inaction of a regulatory commission such as FCC tends to erect an 
iron curtain ar ound inde} vendent invention, research and development, 
then it is our duty to inquire into the situation and ascertain the 
justific ation for such action or inaction. 

Therefore, it is the purpose of the committee to develop just what 
the facts are and be as helpful as we can in helping to bring about 
a procedure that would be in best interests of the public. 

We are blessed to have, as I mentioned a moment ago, the Chair- 
man of the Federal Communications Commission back with us this 
morning on this important matter. 

Mr. Doerfer has with him Commissioner Hyde and, I believe, Mr. 
Warren Baker, chief counsel. 

So, by getting the big guns from the Commission in charge of this 
work, we should have a very beneficial and interesting discussion on 
it this morning from the standpoint of the Commission. 

Mr. Doerfer, we are glad to have you back before the committee. 


TESTIMONY OF JOHN C. DOERFER, CHAIRMAN; ROSEL H. HYDE, 
COMMISSIONER ; AND OF WARREN E. BAKER, GENERAL COUNSEL, 
FEDERAL COMMUNICATIONS COMMISSION—Resumed 


Mr. Dorrrer. Thank you. 

The Cuamman. Mr. Hyde, we are glad to have you. I think you 
might as well see if you can get another chair and all three of you 
come up here. 

Mr. Dorrrer and Mr. Hyde both have heretofore been sworn and 
testified to this committee, and, therefore, it will be unnecessary to 
swear them over again. 

Mr. Dorrrer. Mr, Chairman, you referred to Mr. Hyde and my- 
self as the big guns. 

The CuarrMan. I was facetious about it. I hope you understand 
that. However, I meant to emphasize your importance. 

Mr. Dorrrer. 1 appreciate that. 

My name is John C. Doerfer. I was designated Chairman of the 
Federal Communications C ommission on July 1, 1957. 

I appreciate this opportunity to appear before this committee to 
describe the position that the Federal Communications Commission 
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‘has taken toward patents and related matters within the statutory 
jurisdiction conferred on the Commission. iosidecctry 
| It may be appropriate at the very beginning to distinguish the re- 
| lationship of patent matters in the scheme of the Commission’s func- 
‘tions. The primary function of the Commission is to provide the 
public with the finest communication service obtainable. It is readily 
‘apparent that patent matters bear on this responsibility only in a 
collateral manner, This is not to say that patent issues are not impor- 
tant, but the Commission has always considered the public’s need for 
economical and efficient communication service to be the Commission’s 
aramount responsibility. 
The patent problem has on occasion been before the Commission in 
the matter of deterniinien whether or not the Commission should have 
apatent rule which would require the disclosure of — information 
| from its licensees. When the Commission either adopts a new techni- 

cal standard or changes the existing technical standard the disclosure 
| of the number and character of patents held by broadcast licensees may 
/become important because patent information can be a factor in the 
adoption or the revision of a technical standard. All other things 
being equal, the Commission would probably tend to adopt a standard 
that would encourage freedom of competition and redound to the 
public interest. 

However, the difficult problem of whether some patent holder is in a 
position of patent domination must be subordinate to the duty and 
responsibility of the Commission to adopt a standard that will result 
in the public securing the best service obtainable. In this connection 
the Commission insisted on obtaining substantial patent information 
in the color hearings in 1949-50 where there were several conflicting 
systems being proposed. 
| The most recent action of the Commission with reference to a patent 
milemaking proceeding occurred on April 24, 1957, when the Com- 

mission terminated dockets 10090 and 11228. 

Docket 10090, filed November 29, 1951, would have required any 
carrier subject to the provisions of title II of the act or any radio sta- 
tion licensee of the Commission owning or having the right to sub- 
license one or more groups of electrical communications patents to file 
annually certain information as to those patents. 

Docket 11228, filed December 3, 1954, would have required any per- 
on seeking a rulemaking for new or modified standards as to equip- 
ment in any communications service or any person filing comments 
directed toward rulemaking to include a statement as to whether that 
| person owns or has the right to license patents covering any equip- 

ment which would be affected to any extent by the adoption or the 
nonadoption of the proposed rule or standard. 

A majority of the Commission decided that there was no pressing 
need for the Commission to begin accumulating pertinent patent in- 
formation in order that it would be readily available to the Commis- 
sion when the Commission required it. 

It appeared unrealistic to secure patent information only from 
licensees when there were many communications patents held by non- 
licensees. Besides, accumulation without analysis, classification and 

conclusion was merely a warehousing process. The majority felt that 

this information could best be obtained on a case-by-case basis as the 
tlevancies arose. 
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While the Commission specifically recognized the importance of 

patent information in the order terminating the two rulemaking pro- 
ceedings, the majority felt that there were compelling reasons for not 

effecting the proposed patent rule at this time. T he communications 
patent information would have to have been examined by a large 
and experienced staff in order to determine the particular items 
which would have warranted consideration by the Commission. The 
Commission did not have a large or experienced patent staff. 

In addition, there are other Government agencies having direet 

responsibility for the correction of patent abuses. Presumably, these 
agencies have the necessary staff and expertise to effective sly carry 
mut that function. For the Commission to have undertaken the same 
tacks, it would have been an unnecessary duplication of effort. 

In addition, the Commission did not wish, when it could not effee- 
tive ly do so, to give the 1 impression that it was atte mpting to exercise 
a concurrent jurisdiction with the Department of Justice of a general 
surveillance of the communications patent field. 

It seems more appropriate and efficient to consider patent or anti- 
trust problems that may arise in the establishing of standards at the 
time when an application or petition for the approval of the stand- 
ard is made. We consider it to be more in keeping with efficient ad- 
ministrative procedure to consider each problem as it arises rather 
than to accumulate a great amount of patent information which may 
never be useful. 

There does not appear to be any specific authority in the Com- 
munications Act. requiring the Commission to accumulate such in- 
formation, and our experience indicates that even if we did have the 
manpower and the expertise to analyse patents, we do not have the 
expertise to develop that information into effective prosecution of an 
alleged antitrust violation, 

With reference to these two rulemaking procedures, it is appro- 
priate to state that unanimity of opinion did not exist on the Com- 
mission. Two Commissioners felt that the proposed patent rule 
should have been adopted. The decision was one upon which reason- 
able men could and did differ 

In relevant instances patent misuse and the violation of antitrust 
laws is of concern to the Commission. Section 311 of the Communi- 
cations Act of 1934, as amended, directs the Commission to refuse 
a station license or a construction permit to any person whose license 
has been revoked by a court under section 313. Section 313 of the 
act relates to the application of antitrust laws of interstate and 
foreign communications. 

A great majority of the C ommission’s broadcast licensees do not 
engage in any activity other than broadcasting, but some broadcast 
licensees are engaged in the manufacture of many types of products. 
Any patent misuse or patent monopoly on their part would be of 
concern to the Commission, 

If an alleged patent misuse or monopoly is brought to the attention 
of the Commission and finally established, it is a character blemish 
which may disqualify a licensee. 

The Commission, of course, has no direct jurisdiction over manu- 
facturers who are not licensees of the Federal Communications Com- 
mission, nor does the Federal Communications Commission have di- 
rect jurisdiction over the parent company of one of its licensees. 
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The question then arises as to what forum is appropriate to deter- 
mine an antitrust law violation. 

Alleged patent misuse or monopoly are similar to many other al- 
leged violations of law. Although these may reflect on the character 
qualifications of a licensee, the determination of these violations are 
not. within the ie ary jurisdiction of the Federal Communications 
Commission. If so, then we should develop departments containing 
persons qualified to determine guilt of all felonies, misdemeanors 
conduct contrary to the public interest. 

Even though any violation of law by a licensee might reflect on his 
character qui rlific ations and thus be of concern to the C ommission, the 
Commission does not have the expertise or appropriations to deter- 
mine the guilt of every alleged offense, especli ally where there exists 
a forum that has primary jurisdiction. Rather, the Commission be- 
lieves that after determination by a competent tribunal it should 
consider what effect such opinion or decision will have on the char- 
acter qualifications of the licensee. 

This does not mean, however, that the Commission will not con- 
sider and determine whether the activity of its licensees in the area 
in which the Commission is charged with regulating is contrary to 
public interest even though no prosecution or decision is available 
or the alleged acts may fall somewhat short of an actual illegal act. 

With reference to patent misuse or patent monopoly, the Commis- 
sion has taken the position that the Antitrust Division of the De- 
partment of Justice is the appropriate agency to enforce the provi- 
sions of the antitrust laws. 

The Commission is not charged with the duty of enforcing the 
Sherman Act. Nor does it purport to do so. See Mansfield Journal 
case, 180 Fed. 2d, 28, 33-84. 

In the amendment of section 311 of the Communications Act, the 
Senate committee—S. Rept. 44, 82d Congress, first session, 1951, 
page 9—stated that 
there is merit in the contention that citizens should not be subject to trial for 
the same allegations before two different tribunals. 

May I add this parenthetical matter. The Chain Product case was 
decided in 1943, and the act—so-called McFarland Act—was adopted 
in 1952. And the Senate report, which I just read, was issued in 1951, 
which, of course, preceded the adopti ion of the amendment. 

The primary enforcement of the antitrust laws respecting the pat- 
ent field belongs with the De partment of Justice. 

The Federal Communications Commission can and has established 

i liaison with the Department of Justice on antitrust matters, but 
etl a specific case arises over which the Federal Communications 
Commission has jurisdiction, it is expensive to staff and equip an 
independent patent research department and to compel all license 
holders to file wholesale all of their patents which may be directly or 
indirectly connected with the radio industry. 

This Commission has neither the expert knowledge nor the qualified 
personnel to effectively secure compliance with antitrust laws as they 
relate to patents. 

If it appears to the Commission that one of its licensees may have 
achieved a dominant patent position that may be a monopoly or patent 
misuse in violation of the antitrust laws, the Commission will turn 
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over such information as it may have developed to the Antitrust 
Division of the Department of Justice for prosecution. If the viola- 
tion is palpable and beyond the realm of responsible doubt, the Com- 
mission will, I am sure, take appropriate action. 

The present antitrust action against the Radio Corporation of 
America was based in part on information developed by the Com- 
mission. The information prepared by Mr. William H. Bauer, a 
former staff member of the Commission, was made available to the 
Antitrust Division of the Department of Justice and the suit against 
the Radio Corporation of America was subsequently filed. I believe 
that was in November of 1954. 

The Commission believes that referral to the Antitrust Division of 
the Department of Justice to prosecute the alleged antitrust actions 
without more at this time is consistent with its duties. 

Following he filing of the antitrust action against the Radio Corp. 
of America, the Commission has renewed radio and television broad- 
cast licenses of the National Broadcasting Co., a wholly owned sub- 
sidiary of the Radio Corp. of America. But in renewing those 
licenses the Commission attached a condition that the renewal was 
without prejudice to whatever action the Commission may deem appro- 
priate at such time as the presently pending action against RCA and 
NBC is resolved. 

The reasoning behind the position of the Commission is the limited 
jurisdiction that Congress has conferred upon the Commission in the 
Communications Act. There is neither a general nor a specific statu- 
tory provision which gives, nor does the legislative history so indicate, 
a power in the Commission to determine patent or antitrust issues 
outside the narrow confines of the field of broadcast communications, 
In the absence of statutory authority, the Commission’s jurisdiction in 
regard to these matters is necessarily limited. 

I wish to thank the committee for its kind attention and the oppor- 
tunity of appearing and presenting my views. 

The Cuarrman. Thank you very much, Mr. Chairman, for your 
statement. 

I wonder if Commissioner Hyde has anything to supplement the 
Chairman’s testimony. 

Mr. Hype. Mr. Chairman, I would offer a very brief statement at 
this time, if I may. 

The Cuarrman. We will be glad to have your statement Commis- 
sioner. 

Mr. Hyper. I have read the testimony of the committee’s witness 
Mr. Bauer, and I note that he advised the committee that he had no 
criticism of the technical standards which have been prescribed by 
the Commission. As a matter of fact, he stated: 

Mr. Chairman, maybe I can clarify your mind as to what I was testifying to 


when I said that I think that the FCC has got the finest technical standards for 
both black and white and color television in the world. 


Again, on page 89 of the transcript: 


I have never said that those standards are not all right. I am not talking 
about the quality of those technical standards. I have said they are the best 
in the world. 
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What is wrong with standards set up by the Commission if they give 
the finest operation in the world and if they provide an unequaled 
television service to the American public? 

There is one other matter which I feel I must refer to. On page 52 
of the transcript the committee’s witness said : 

On December 1, 19538, the FCC Chairman refused a letter request of the De- 
partment of Justice that it be furnished information for antitrust purposes as 
to the extent of all patent-holding possessions which may read upon any of the 
proposed substitute technical standards for color transmissions being considered 
(docket 10637) in lieu of the technical standards for color transmission, pursuant 
to the CBS field sequestial system promulgated by the FCC in 1950 (docket 
8736 et al.). 

He was chairman of the Commission in 1953. And, in fact, on 
December 1, the date your witness cites, and I will read you an excerpt 
of a letter which I addressed to the Honorable Stanley Barnes, Assist- 
ant Attorney General. 

The CuatrmMan. This is 1953, is it? 

Mr. Hype. That is right, sir. 

The Cuarrman. All right. 

Mr. Hype (reading) : 

I wish to assure you that the Commission will continue to make available 
to the Antitrust Division all information which may be of interest to it in 
carrying out its responsibilities of which we may become aware in the course 
of our activities, and otherwise to cooperate with the Department in carrying 
out our mutual responsibilities. 

That is the pertinent part of the letter. The correspondence, of 
course, is available to the committee if it wishes it. 

The Cuarrman. In view of the fact that you referred to it, Mr. 
Commissioner, at this point the entire letter should be put in the 
record so we would have the benefit of it. 

(The letter referred to follows :) 

DECEMBER 1, 1953. 
Hon. STANLEY BARNES, 
Assistant Attorney General, 
Department of Justice, Washington, D.C. 

Dear Mr. BARNES: I have your letter of October 1, 1953, relating to the study 
the Antitrust Division is making into the possible violations of antitrust laws 
in the manufacture and sale of radio and television equipment. In your letter 
you refer to the Commission’s outstanding notice of proposed rulemaking looking 
toward the adoption of transmission standards for color television broadcasting 
and state that it would be appreciated if the Commission would make known 
to you the nature and extent of all patent holding positions which may read 


upon any proposed new color standards considered by the Commission. 

In order to supply patent information such as that apparently contemplated 
by your letter, it would be necessary for the Commission to make a special 
patent inquiry, either as part of a special investigation or in the pending rule- 
making proceeding, before your request could be satisfied However, it is not 
presentiy contemplated that, as part of the pending rulemaking proceeding, the 
Commission will seek special information with respect to the patent rights re- 
lating to the proposed new compatible color standards. Nor do we understand 
your letter as suggesting that we should initiate a special patent investigation 


separate from the pending color proceeding 

The present proposal has been sponsored jointly by the National Television 
Systems Committee (NTSC), an organization comprehending practically all of 
the principal companies engaged in manufacture and development actiivties in 
the television field and by a number of individual companies represented on the 
NTSC. No other competing system meeting the minimum requirements of the 
Commission for consideration has been presented in opposition to the NTSC 
proposal and none of the many comments which have been received by the Com- 
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mission with respect to the proposed system has suggested either that there are 
any patent considerations which the Commission should consider before deter- 
mining whether the proposed color transmission system should be approved, or 
which indicate in any way that the proposed standards have been drafted in q 
manner so as to favor the patent claims of any one person or group to the dis. 
favor of others. Under these circumstances, the Commission has felt that there 
is no factor which, from the standpoint of the exercise of the Commission’s 
regulatory authority, would warrant the inclusion of any patent issue into the 
pending proceeding or warrant the Commission in delaying its determination ag 
to whether the proposed system should or should not be adopted in order to 
first secure detailed patent information of the type referred to in your letter, 

I wish to assure you that the Commission will continue to make available to 
the Antitrust Division all information which may be of interest to it in carry- 
ing out its responsibilities of which we may become aware in the course of our 
activities and otherwise to cooperate with the Department in carrying out 
our mutual responsibilities. Moreover, the Commission is extremely interested 
in your pending investigation in the field and would appreciate being kept in- 
formed of the continuing developments therein. 

Sincerely yours, 
Rose. H. Hype, Chairman. 

The CHarrMan. That letter is from you as Chairman of the Com- 
mission at that time, 1953, to the Department of Justice? 

Mr. Hype. Yes, sir. 

I believe that that is all I wish to state at this moment. 

The CHarrMaANn. Mr. Lishman, do you have any questions of the 
Commissioners ? 

Mr. LisHMAN. Yes, sir. 

The CHatrMAN. You may proceed. 

Mr. Lisuman. I would first like to address some questions to Chair- 
man Doerfer. 

I notice in your statement, Mr. Chairman, you do not make any 
mention as to whether or not the present technical standards promul- 

gated by the Commission are in any way limited or tied in to the 
male structure of one particular company. I would like to ask you 
this question : 

When the present technical standards were adopted did the FCC 
make any inquiry to determine whether the standards were limited 
and restricted to broadcasting equipment covered by patents owned 
or controlled by one company ‘ , 

Mr. Hyper. May I discuss that question ? 

Mr. Lisoman. I would like to have an answer from the Chairman, 
if I may. 

Mr. Dorrrer. I was going to say that Commissioner Hyde was 
Chairman at that time. 

Mr. Lisoman. What was the date, by the way, when the present 
standards were adopted ? 

Mr. Hype. December 17, 1953. 

Mr. Dorrrrer. May I add that I came on the Commission in April of 
. 153, and a good deal of this transpired before my time. However, 

I did participate in the discussion and I was impressed with the fact 
that a committee had been set up. And all of the bickering and 
charging and counter charges which were made hi ud app: arently been 

resolved, and I was satisfied that the time was ripe to attempt to aid 
in the implementation of the launching of the color television 
program. 
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Mr. Lisuman. Mr. Chairman, do you know whether it is a fact 


today that the technical standards require the use of broadcasting 
equipment on which one company owns or controls the patents? 


Mr. Dorerrer. May I refer that question to Commissioner Hyde? 
Mr. LisHmMAn. Do you know whether or not today, as Chairman? 
Mr. Dorrrer. Yes, I know. 

May I State this, that the order adopting the color standards clearly 
indicates that there are a number of patent holders whose patents are 
being used and who comply with the standards. In other words, 
there is no tieup in the sense that you indicate. 

Mr. LishmMan. Would you name those other companies holding 
such patents / 

Mr. DorrFer. Offhand I think it is the Hazeltine, Phileo—— 

Mr. LisumMan. Wasn’t the Hazeltine patent acquired by RCA ? 

Mr. Doerrer. I think that was since. 

Mr. Lisuman. The standards that are in existence today, I am talk- 
ing about. 

Mr. Dorrrer. Iam sorry. I don’t understand. 

Mr. Lisuman. Will you go back and read my question ? 

The Cramrman. Is it the first question you want answered ¢ 

Mr. Lisiman. The first question I asked was as to what inquiry was 
made at the time they adopted the technical standards, and my second 
question was directed to the Chairman to ascertain whether he knew 
or did not know that the standards today are tied into the patents of 


|, one company. 


The Cuatrman. Do you know whether that is true or not, Mr. 
Chairman ? 

Mr. Dorrrer. I don’t know whether that is true, but I think it is 
very doubtful. 

The Cuatrman. Do you know whether it is true or not, Mr. Hyde? 

Mr. Hype. It is my underst: anding that patents obtained by several 
companies are used in transmission “and receiving of color programs 
under the standards promulgated by the Commission. 

I am not informed as to exactly what rights RCA may have ac- 
quired in the patents which were obtained by Philco, Hazeltine and 
others in this field. 

The CyatrmMan. In order that we can get the entire matter, Mr. 
Chairman, do you want to confer with your counsel a moment and see 
if he has any further advice to give you on the question? 

Mr. Dorrrer. I think there may be some confusion between the 
questioner and those of us who are trying to answer. 

The Federal Communications Commission does not have any juris- 
diction over Hazeltine, Phileo or RCA, 

When the Federal Communications Commission adopts standards 
which it, upon the advice of its staff, thinks are the best standards and 
will promote the public interest and give this country the best com- 
munications services in the world, at that particular moment we have 
performe 7 our duty. 

Now, if, subsequent to that, any patent holders or a combination of 
ent aldoes over whom, as I indicated, we have no jurisdiction, 
take steps to funnel all of these patents into one organization, which 
may or may not be a violation of the antitrust laws, this Commission, 
in the absence of a specific complaint tying it up with a licensee, has 
no jurisdiction, 
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I would add that it would be quite appropriate for the Department 
of Justice to prosecute those matters. 

This Commission has a substantial number of duties to perform 
other than going abroad and looking for antitrust violations, viola- 
tions of corporate laws, violations of divorce laws. 

We have had any number of people urge upon us that we should 
eX: mine all of the possible shortcomings that any licensee may have, 

The Cuamman. We appreciate the tremendous duties and responsi- 
bilities you have, but the chief counsel asked you only a question 

which I' think would require just a simple answer, yes or no. 

Mr. Dorrrer. I wish it were as easy to answer. 

Mr, Lisuman. I asked you if you knew whether or not, or does 
anyone in the Commission ‘know whether or not the existing technical 
standards are tied into the patent structure of one company. That 
is a very simple question. 

Mr. Dorrrer. My answer is I donot know. 

Mr. Lisuman. Does anyone in the Commission know / 

Mr. IHlypr. I wouldn’t want the record to indicate that the Com- 
mission is ignorant of any relationship there may be between patents 
of certain companies and the standards. Of course, we know that the 
patents of several patentees 

Mr. Lishman. Would you mind naming one ? 

Mr. Hyppr (continuing). Are employed in the transmission of tele- 
vision programs under the standards which have been promulgated. 

These patents, as we understand it, were issued in accordance with 
the national policy of the United States, and we do not think it was 
our duty or responsibility to attempt to nullify that policy. 

Mr. Lisuman. Commissioner Hyde, could you name some of the 
others which own or control some of the patents than the one com- 
pany? You said several companies. I would like to have the names 
of them. 

Mr. Hyper. I mentioned three which I recall as contributing pat- 
entable iden to the tranmission system which is employed. Those I 

ientioned were RCA, Phileo, and Hazeltine. But I am sure this 
is nota comple te list. 

There are certain patents which bear upon transmission of pro- 
grams in monochrome which still have some bearing upon the trans- 
mission of television, including color 


Mr. Lisuman. Do you know whether or not Philco is a licensee of 
RCA today ? 

Mr. Hypr. I know there has been a cvood deal of litioeation bet ween 
the two companies. I cannot give you the exa ct tatus of their claims 
ind counterclaims al the moment, I think there are cross-l} ‘ensing 


arrangements, but I cannot spell those out for you in detail. 

Mr. Lisuman. Do you know whether or not RCA has acquired the 
Hazeltine patent ¢ 

Mr. Hypr. I do not have specific information on that that I would 
want to give asa fact for the re ord. 

Mr. Lisuman. Mr. Chairman, don’t you consider it important in 
the pul blic interest, in view of the decision in the Chain rules case 
and 1 in the Supreme Court decision of 1953 and the color sta dards 
cease, that the Commission should, in promulgating its standards, 
make inquiry into whether or not thev are tied into the patents owned 
or controlled by one company ¢ 
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Mr. Dorrrer. Why, yes, but you are mentioning matters which 
occurred after the ap proval of the standards 

Mr. Listiman. Is 1t your theory that once the standards are ap- 
proved the Commission’s functions end with regard to looking after 
the matter ¢ 

Mr. Dorrrer. With respect to standards, if there is any indication 
that there can be an improvement in standards, I assume that appro- 
priate action oul on iz will take place. But I am not aware 


of any change in tl] tandards which were ;: approve <d in December of 
953; reg: irding’ the t ti insmission and reception of color television. 
Mr. Lisuman. Mr. Chairman, is it your position that the FCC dis- 


charges its duty to the public by referring a case to the Justice De part- 
ment after a monopoly*has already developed, or don’t you believe 
that the Commission has a duty to exercise all its st atutory powers to 
prevent suc h monopoly from deve loping, and to prevent the necessity 
for a costly antitrust suit by the Government ? 

Mr. Dorrrer. In the first place, you indicated after a monopoly 
has deve loped. That is begging the question many times before us. 

There is a vast difference, in my opinion, between an allegation of a 
monopoly and the actual existence of a monopoly. 

Point No, 2, the Federal Communications Commission is not staffed, 
tooled or whatever expression you wish to use, to conduct antitrust liti- 
gation per se, and I agree, as I indicated in my statement, that there 
is merit in the contention that citizens should not be subject. to trial 
for the same aoe before two differe nt tribunals. 

Mr. Listpwan. Mr. Chairman, in the Chain rules case the Supreme 
Court. pointed out that there were functions of an antitrust nature that 
the Commission must perform as well as such functions which must be 
performed by the Department of Justice. 

The Supre me Court pointed out in that case that because the mis- 
conduct happens to be an unconvicted violation should not derogate 
from the jurisdiction of the Commission to inquire into what would 
be called cl monopolist! 1c prac I ic e, 

Mr. Dorrrer. Let me point out, first, that there had been a change 
in the law since the Supreme Court decision of 1948. The full impact 
of that, plus statements which have been made, are subjec t to interpre- 
tation. 

No. 2, in the Chain Product Casting case we were dealing with con- 
duct. between licensees. I might say the Federal Communications 
Commission was. 

I don’t recall in the reading of that case that at issue were any ques- 
tions involving patent misuses. The monopoly which was being re- 
ferred to was a characterization which the Commission placed upon 
the practice of a broadeaster oper: ating two or more aainane in the 
same community. That is an entire ly differen situation, and, as I 
indicated in my statement, if there is presented to the Commission 
conduct which is palpable and which a reasonably minded person 
could conclude was monopolistic, certainly the Commission has the 
duty to take that into consideration. 

But when you get into these rather technical fields in which it may 
take years to resolve, I doubt very much whether it is in the public 
interest for the Commission to assume that jurisdiction rather than to 
refer it to a department which has a primary duty and has the skilled 
staff to cope with the problem. 
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Mr. Lisuman. Mr. Chairman, are you familiar with the 1958 case 
of the United States v. CAB in B.C, decided by Chief Judge Kirk- 
patrick on January 22, 1956? 

Mr. Dorrrer. I am somewhat familiar with it, yes. 

Mr. Lisuman. Didn't he hold, in dismissing the Government’s anti- 
trust complaint in that case, that those issues had already been passed 
on by the Commission and that it was the duty of the Commission to 
examine into the antitrust features involved in the matter? 

Mr. Dorrrer. Mr. Lishman, I would like to discuss that case. J] 
havent read it recently, but I would say this, that in the trans- 
fer of that case I wrote a comment indicating that the Federal Com- 
munications Commission was not passing on the antitrust matters, 
and something to the effect that I didn’t think, under the circumstances, 
it was the duty of the Federal Communications Commission to do 
SO. 

And I might indicate that the Federal Communications Commis- 
sion has joined with the Department of Justice in urging the Su- 
preme Court of the United States to issue a writ of certiorari. 

Obviously, if Judge Kirkpatrick is correct, then we were wrong. 
{ do not feel that the final word on that has been said. 

Mr. Lisuman. Mr. Chairman, returning to page 3 of your state- 
ment, you stated that there are other Government agencies having 
direct responsibility for the correction of patent abuses. 

What are those other Government agencies ? 

Mr. Dorrrer. Well, I think the Department of Justice. 

Mr. LisuMan. Any other agency that you know of ? 

Mr. Dorerrer. I had in mind also that if Mr. Bauer’s ideas were 
acceptable, then there should be established in the Patent Office the 
procedures which he has asked the Federal Communications Commis- 
sion, and I can’t see any reason why it should be confined merely to 
an electronic account. 

Mr. Lisoman. Am I correct in understanding your statement then 
to mean that there is only one other Government agency now in ex- 
istence, namely, the Department of Justice, which has the responsi- 
bility for the correction of patent abuses ¢ 

Mr. Dorrrer. Well, I can’t answer that. I haven't given it much 
thought, but I could envisage where the Federal Power Commission 
might deny a certificate of convenience and necessity to an analogous 
company. 

Mr. Lisuman. I am speaking with direct relation to the communi- 
cations field. 

Mr. Dorrrer. Oh. Well, the Federal Communications may, con- 
ceivably. 

Mr. Lisuman. Youalsosay in your statement : 

Presumably these agencies 
whichever they are 
have the necessary staff and expertise to effectively carry out that function. 


I would like to ask you this: do you know whether or not the De- 
partment of Justice has a patent staff? 

Mr. Dorrrer. I understand that they did. 

Mr. Lisuman. How many members are there on that staff? 

Mr. Dorrrer. I wouldn’t know. 
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Mr. Lisuman. Could you name the person in charge of that staff ? 

Mr. Dorrrer. Let me put it this way : 

The Department of Justice certainly has experienced attorneys in 
antitrust matters, and we do not. 

I might also add that when I am talking about other agencies and 
other departments, it is a broad, general term, and there are frequent- 
ly presented to the Commission matters alleging violation of State 
laws, corporation laws, and I have always taken the position that un- 
less the violation was quite cognizable by the Federal Communica- 
tions Commission, the proper forum would be the State. 

The Cuarrman. Let me interrupt here just a moment on this ques- 
tion. You seem to be doing a lot of discussing back and forth. 

Is there any conflict between the Federal Communications Com- 
mission and the Department of Justice as to whose responsibility it is 
with reference to matters of this kind ¢ 

Mr. Dorrrer. No, 1 don’t know of any. We have established liaison. 
We have discussed the matter with the Judiciary Committee of the 
House. Chairman Celler has agreed. He indicated that if the case 
turned out the way Kirkpatrick decided it, that perhaps legislation was 
necessary, and we should come back. 

The CHarrman. Why would legislation be necessary when the Com- 
munications Act itself requires the Commission to do certain things ? 

Mr. Dorrrer. There isa big question as to whether or not— 

Let me put it this way, Mr. Chairman: 

Had we held up the approval of the color standards in December 
1953, until this question of patent misuse was resolved, I am perfectly 
safe in saying that those standards would not have been approved by 
today. We just can’t stand still down there while all of these col- 
lateral matters are resolved. 

It must be remembered that all of these licensees must come back to 
the Commission each 3 years, and if in the interim a prosecution has 
been undertaken by the Department of Justice, as was 1n this instance, 
and a resolution was made by a court of competent jurisdiction, that 
the allegations were true and that they were guilty of monopolistic 
practice or a patent misuse, we can always punish those people. It 
doesn't derogate from the standards. It doesn’t take away from the 
good which has come to the public. 

In the meantime the public has enjoyed the fruits of their inven- 
tions. 

They are two collateral issues. 

I will say this: 

Even among my fellow Commissioners, when we discuss these things, 
I have const: antly taken a position that the Federal Communications 
Commission is not the guardian of the morals of the people that appear 
before it. Our job is to try to get out the best communications system 
in the world, to get it out quickly, to be expeditious, to enab le the 
people during their lifetime to enjoy the fruits of these inventions. 

The CHarmman. Mr. Commissioner, I am going to have to reply 
to that that it really is your duty and responsibility to be sure. But 
I do not think you would want this record left open that, in doing so, it 
is going to be the position of a Government agency in the field of 
regulation to leave wide open for anybody to do what they want to do 
regardless of the public interest. 
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Mr. Dorrrer. No. I amsorry if you get that impression. 

The CuarrMman. Surely you do not want to leave that. implication, 
that you are anxious to do a certain thing, perform a re sponsibility, 
and 1 ignore a lot of other things which I feel that information which is 
going to be developed here in a few days is going to prove to be a fact, 

I think in those ways we can be helpful. That is true in connection 
with other agencies, which they h: ve admitted to us recently. The 
ICC admitted to us just a few d ays ago in hearings about what they 
have been doing with reference to established p olicies themselves in- 
stead of the Congress doing it. 

In the public interest I think we ought to understand just what 
these commissions—yours and others—are doing and are going to do 
with reference to arrogating, if I may use that term, to yourselves 
policies that you yourself sought to pursue without carrying out the 
will and intent of Congress. 

Mr. Dorrrer. On the contrary, that was not an arrogation. This 
was a refusal, reluctance to overstep what were our powers. 

The Carman, Just one minute, Mr. Moss. 

The one point I want to develop is that the Commission takes the 
position, if you will pardon me just a moment, to get my mind 
straight, that this is a question that the Department of Justice should 
pursue, and not the Commission. 

Mr. Dorrrer. That is correct. 

The CHatrman. And in the U.S. District Court for the Eastern 
District of Pennsylvania, Judge Kirkpatrick held to the contrary. 
Is that true? 

Mr. Dorrrer. That is right. 

The Cuatrman, Is that appealed to the circuit court of appeals 
now ¢ 

Mr. Dorrrer. That would be an appeal directly to the Supreme 
Court of the United States. 

The Cuamman. Is it on appeal ? 

Mr. Dorrrer. Yes. I don’t know whether the Supreme Court has 
granted the writ of certiorari. 

Mr. Baxer. No, they have not. The Department of Justice filed 
a petition for certiorari. We have filed a supplement urging the 
Court to take jurisdiction. The answers have not been filed yet, and 
therefore, of course, the petition has not been ruled on. 

The Cuarrman. If and when the Court rules on it, then a clear de- 
cision will be made as to what your duty and responsibility is under 
the act and what the Department of Justice is supposed to do. Is 
that true? Would it be that clear-cut ? 

Mr. Doerrer. I think it will clarify it. 

Mr. LisumMan. As toa certain area 

The Cuarmman. I think it important to develop that. 

Mr. Moss had a question. 

Mr. Moss. Mr. Doerfer, you indicated a few minutes ago, in con- 
nection with color standards, had you waited it would be your guess 
it would not be determined today. But you went on to say that there 
is a review on a 3-year basis. 

That is not true of standards, is it ? 

Mr. Dorrrer. Oh, not to review the standards, no, 





n, 


At 


REGULATORY COMMISSIONS AND AGENCIES 2811 


Mr. Moss. So that is an entirely different matter than a licensee. 
The standards, once adopted, become the standards. 

Mr. Dorrrer. Oh, they are subject to change any time. 

Mr. Moss. Of course, they are subject to change at any time. But 
if they are tied to a monopoly, the chance that they will be materially 
changed is somewhat lessened, is it not? 

Mr. Dorrrer. Yes, but you can break the monopoly. 

Mr. Moss. Of course, if the chance for change of standards is some- 
what lessened, what assurance have you then that your determina- 
tion has, in effect, created the best opportunity for a superior system 
of color transmission ? 

Mr. Dorrrer. I think, Congressman Moss, you put your finger on 
the conflict of ideas regarding the Federal Communications Com- 
mission. 

If our primary duty is to suppress monopolies, to see that the anti- 
trust, the Clayton Act, the Robinson-Patman Act and all of those 
take predomin: ince over What I thought was our job—to provide the 
best and the most efficient and equitable television service to the 
people—TI assume that maybe that is our job. 

Mr. Moss. Let’s stop right there because I do not think there is as 
much conflict as you would indicate. 

Is your job to provide the best at the moment or to take steps to 
insure that it will be continually the best ? 

Mr. Dorrrer. I think both. 

Mr. Moss. If it is to see that you have a continuation of a superior 
type of transmission, then is it not important you inquire into the 
degree of control of the standards through patents which might exist 
asa result of the determination by the Commission ? 

When you adopted standards you were adopting standards which 
fitted into a license or a patent structure of one principal company. 

Mr. Dorrrer. No. 

Mr. Moss. How do you know that it did not? You imdicated that 
you weren’t sure. 

What efforts did the Commission take to determine whether that 
was the case? Or did they actively seek to make such a determina- 
tion ? 

Mr. Hypr. May I discuss this question of how the Commission 
went about establishing these standards ¢ 

Standards for color television were not determined on short notice 
after brief study without regard to the positions or patie positions 
of interested parties. Color television standards were the product of 
a long, continuing series of studies and formal proceedings. 

The first proposal for color standards was os in 1947. At 
that time there was proposed a system which would operate in the 
ultrahigh frequencies, using a band width st something from 12 to 
17 megacycles of space, using a so-c ‘alled simultaneous system. 

I think I have elven the second one rather than the first one. 

The original proceeding was initiated by a proposal to approve a 
field sequential system which would operate in the ultrahigh fre- 
quencies. After extensive studies, including examination of patents 
of proponents of the competing systems, the Commission determined 
it was premature to determine upon any standardized plan. 

Of course, the Commission’s reasons for its decisions will be those 
in its written opinion. 
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I would add this, though, that a very important consideration 

would be fear of crystallizing something before adequate study of a 
variety of approac hes to a solution had been examined. The Com- 

mission has always been concerned about some premature act crystal- 
lizing standards or limiting development and exploration. 

The second important proceeding was terminated in 1950. At 
that time there were three proposals before the Commission. One 
was that field sequential system sponsored by CBS. There was the 
system sponsored by RCA, and there was a California color system 
sponsored by a California or west coast group. 

These were all considered in detail, and our consideration of the 
problem included investigation of patent positions, examination 
in hearing of the principles of the several companies regarding patent 
practices, as well as holdings. 

I want to mention here that one of the things the Commission was 
interested in was to what extent would the patented devices of one 
company be available to another if we should standardize any one 
particular system. 

The 1950 decision approved a field sequential system. This in- 
volved a change in the line structure from the 525 monochrome to 
405, as I recall it; also a difference in frames. In short, the proposed 
color system was not compatible with monochrome rec ‘eption, which 
the public was then enjoying. 

A transmission in color would not be receivable even in black and 
white on a consumer’s set unless the consumer had his set modified 
to receive a picture with a different line and frame structure. 

There was no successful exploitation of these standards. In 1953, 
on the basis of information coming to the Commission and petitions 
for further consideration of standards, a further proceeding was held. 
There were no conflicting proposals submitted at this time. There 
had been a good deal of discussion of the several previous efforts to 
attain a successful transmission reception of color pictures. Industry 
committees had devoted tremendous amounts of manpower in the 
consideration of a solution that would be compatible. 

What was desired here was a system that would permit the intro- 
duction of color transmissions without rendering obsolete the re- 
ceivers in the hands of consumers. In connection with the study 
of this problem the Commission had its staff make studies of what 
our procedures should be, the scope of our inquiry. 

We had long discussions of the procedures with Mr, Bauer, then 
of our staff; with our chief engineer, our general counsel, our chief 
of the broadcast bureau. Comprehensiv e studies were made as to 
how we should go about this task, and it was determined that, in the 
circumstances, there was no evidence whatever that patent position 
was affecting the position taken by the petitioners or parties who 
were submitting comment, and also, having in mind the fact. that an 
investigation to try to determine who actually held rights in applica- 
tions—this was before any of the new ideas could possibly have been 
covered completely in due patents—that we would find ourselves in- 
volved in patent litigation rather than in a determination of what 
would be appropriate ‘standards. 

Also, we did not discover a scintilla of evidence that there was any 
conflict among various manufacturers, research organizations; noth- 
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ing to indicate that any useful purpose would be served by a further 
patent investigation. 

I would like to emphasize the word “further.” We had not ignored 
patent considerations at all. We did not find it necessary. 

However, to instigate an entirely new one at this stage, when there 
was pretty genet ral unanimity as to what the requirements would be for 
a successful color system, I would like to call your attention to the fact 
that there were no complaints after adoption of the standards. There 
were no appeals to the court for review of the Commission’s decision. 

Since the adoption of these color standards we have continued our 
interest in obtaining patent information, and we have continued our 
practice, which is always obtained, or referring any information which 
seemed to be of possible interest to the Dep: irtment of Justice for their 
attention. 

I hope that this statement will disabuse the record of any idea that 
the Commission plunged into color standards without regard to patent 
considerations. 

Mr. Moss. I think that it perhaps confuses me rather than clarifies it 
for me, because I can well understand why the patent a might 
not bring about a great many complaints. That would relate some- 
what to the degree of monopoly existing on patents in the then existing 
television transmission system and in the set-manufacturing business. 
So that may have some bearing. 

But now let’s take the present time. 

Knowing that the proposed rule requiring preparation and filing 
of patent reports annually is not adopted, and you say there is a con- 
tinuing cognizance of patent matters by the Commission—— 

Mr. Hyper. I dosostate. 

Mr. Moss. As you modify standards, do you review the patent posi- 
tion of various companies, because inherent in the petition to change 
standards is there not the very great danger that you might well 
strenethen the position of monopoly of the dominant companies who 
control at the moment ? 

Mr. Ilypr. Congressman Moss, the Commission recognized in its 
opinion terminating the rulemaking proceeding which would have set 
up rules in an opinion which includes the following paragraph : 

This does not mean that communication patent information is not pertinent 
to our functions. On the contrary, such information, particularly in specifie 
rulemaking situations, may be of the greatest importance to us. And as such 
situations arise, the Commission, either at the time Notice of Proposed Rule 
Making is issued or at any other time deemed appropriate, can require and ob 
tain the submission of the most recent patent information, directly relating to 
the precise problem or problems involved. It is believed, therefore, that an ad 
hoe or case-by-case approach is the most appropriate and efficient manner of 
dealing with the question of what patent information should be submitted in 
particular proceedings or rule proposals, and that the general rules proposed in 
10090 and 1122S must be rejected as being disadvantageous and unsound ad- 
ministratively. 

We do consider it appropriate to look into patent situations in 
any significant rule change. We have the authority to get necessary 
information, and it is our purpose to exercise that authority. 

Mr. Moss. You feel that there is not the close interrelationship be- 
tween a number of problems you might be considering in connection 
with the standards over a period of time that would require a type of 
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information which this rule would have had available in the Com- 
mission on a continuing basis ? 

Mr. Hypr. We believe that we could get pertinent and relevant 
information more effic lently by directing inquiries to the problem at 
hand rather than attempting to anticipate what may come up. 

Mr. Moss. I find the dissenting opinion is far more persuasive my- 
self. 

The Cnatrman. May we at this moment proceed just with three or 
four questions that counsel has. We are going to have to adjourn in 
a moment. The bells are going to ring. 

Mr. Lisoman. Chairman Doerfer, I hand you a document which is 
a report and order adopted April 24, 1957, by the majority of the 
Commission in dockets Nos. 10090 and 11228, together with the 
attached dissenting statements of Commissioner Bartley and Com- 
missioner Lee, and ask you if this is a true and correct copy of this 
report and order. 

Mr. Dorrrer. Yes. 

Mr. Lisuman. Mr. Chairman, I would like to have this in the record 
at this point. 

The CuarrmMan. Let it be included in the record. 

(The document referred to follows:) 

FCO 57-420, 
14048, 
BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D.C. 
(Docket No. 10090) 


In the matter of promulgation of rule governing the preparation and filing of 
patent reports annually 


and 
(Docket No. 11228) 


In the matter of amendment of part 1 of the Commission's rules to require 
disclosure of patent positions in rulemaking proceedings 


REPORT AND ORDER 


BY THE COMMISSION : COMMISSIONERS BARTLEY AND LEE DISSENTING AND ISSUING 
STATEMENTS ; COMMISSIONER DOERFER NOT PARTICIPATING 

1. The above rulemaking proceedings each deal with the filing of patent in- 
formation with the Commission; the comments filed in docket 11228 supple- 
ment the comments filed in docket 10090. The main reason, however, for tak- 
ing up these proceedings together in this single Report and Order is that the 
grounds for disposition of them are the same. 

2. The proceeding in docket 10090 was initiated on November 29, 1951, by the 
release of a Notice of Proposed Rule Making (16 F.R. 12438). Following a 
second Supplementary Notice, released on January 17, 1952 (17 F.R. 296), and 
the receipt of comments, the Commission on December 8, 1954 issued a Pro- 
posed Report and Order and scheduled an oral argument thereon (19 F.R .8485). 
The argument and some comments indicated the desirability of certain modifica- 
tions, to reduce the volume of work required on the part of the larger patent 
holding companies and to relieve the small patent holding companies of the 
obligations of submitting the reports. Accordingly, the Commission amended 
the proposal in its Second Proposed Report and Order (20 F.R. 3878) and re 
quested comments on the rule as amended. 

3. Briefly stated, the rule proposed in the Second Proposed Report and Order, 
would require any carrier subject to the provisions of title II of the act or any 
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radio station licensee of this Commission owning or having the right to sub- 
license one Or more groups of eiectrical communication patents‘ to file annually 
certain information as to such patents. The comments received * all urged that 
the workload necessary for determining the patents in use about which infor- 
mation would have to be filed, would still be extremely burdensome and expen- 
sive under the amended rule. 

t. On December &, 1954, the Commission issued its Notice of Proposed Rule 
Making in docket 11228 (19 F.R. 8485), the purpose of which was to require 
disclosure of patent positions in rulemaking proceedings. Specifically, the pro- 
posed rule would require persons seeking rulemaking for new or modified stand- 
ards as to equipment in any communications service, or any person filing com- 
ments directed to a notice of such rulemaking, to include a statement “as to 
whether such person owns or has the right to license patents covering in whole 
or in part any equipment or apparatus which would be affected by the adoption 
or nonadoption of the proposed rule or standard and, if such statement is in the 
affirmative, [to] include a description of the nature of such patent interest.” 
The comments filed by the various parties’ raised several objections. Some 
urged that the language of the rule proposed is not sufficiently definite to pro- 
vide the Commission with the necessary patent information for rulemaking as 
to technical standards; others that the proposed rule is so extensive in its ap 
plication that it would provide much patent information not needed in any 
rulemaking proceeding respecting technical standards; while still other advo- 
eated that the Commission should obtain the patent information needed during 
the rulemaking proceeding, and thus have at hand the most current information 
respecting patents at the time standards are being considered. 

5. We have carefully considered the outstanding proposals and have coneluded 
that for a number of reasons, the proposed rules should not be adopted. First, 
we find merit to several of the points raised by parties filing comments, particu- 
larly those listed above such as the burden and expense on large patent holders 
entailed by the proposal in 10090, and the probability that under the rule in 11228 
much patent information not needed in the rulemaking proceeding would be filed. 
However, the question is not solely one of burden or adverse effect on the patent- 
holding parties involved—it is also, and even more important, one of sound ad- 
ministrative procedure. Under the proposal in docket 10090, and to a lesser ex- 
tent in 11228, a great mass of raw patent data would be supplied to the Commis- 
sion. That data would have to be examined by a large and experienced staff to 
cull out the particular items warranting consideration by us in the discharge of 
our statutory functions. The most compelling reason for rejection of the pro- 
posals is that we have no such staff, and that overall surveillance of this field 
must properly be left to other Government departments having important and 
more direct responsibilities to correct patent abuses and, we believe, the necessary 
staffs to carry out those responsibilities. It would be contrary to sound admin- 
istrative practice to require parties, at considerable expense and effort, to file 
data which, because of its proportions and our own limitations, this agency could 
not effectively make use of, or to give the impression that we were actually exer- 
cising a concurrent jurisdiction with the Department of Justice for general sur- 
veillance of the communications patent field, when in fact we were not and, in our 
opinion, could not appropriately do so. 

6. This does not mean that communication patent information is not pertinent 
to our functions. On the contrary, such information, particularly in specific rule- 
making situations, may be of the greatest importance to us. And as such situa- 
tions arise, the Commission, either at the time Notice of Proposed Rule Making 
is issued or at any other time deemed appropriate, can require and obtain the 
submission of the most recent patent information, directly relating to the precise 
problem or problems involved. It is believed, therefore, that an ad hoe or case- 
by-case approach is the most appropriate and efficient manner of dealing with 
the question of what patent information should be submitted in particular pro- 


1The term “group of patents” was defined in the rule in a manner which would exempt 
the small patent holder from the filing requirements. 

2 Aircraft Industries Association, Central Committee on Radio Facilities of the American 
Petroleum Institute, the American Telephone & Telegraph Co., Collins Radio Co., Allen B. 
DuMont Laboratories, Inc., Globe Wireless, Ltd., the National Association of Manufactur- 
ers, and the General Electric Co. submitted comments. 

‘Seven persons filed comments in docket 11228: Central Committee on Radio facilities 
of the American Petroleum Institute; American Telephone & Telegraph Co.; Collins Radio 
Co.; Raytheon Manufacturing Co. ; Skiatron TV, Inc. ; Stromberg-Carlson Co. ; and Sylvania 
Electric Products, Ine. 
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ceedings or rule proposals, and that the general rules proposed in 10090 and 
11228 must be rejected as being disadvantageous and unsound administratively, 
Accordingly, it is ordered that the rulemaking proceedings in dockets 11228 
and 10090, be and are hereby terminated. 
FEDERAL COMMUNICATIONS COMMISSION,‘ 
Mary JANE Morris, Secretary. 
Adopted: April 24, 1957. 
Released: April 29, 1957. 


DISSENTING STATEMENT OF COMMISSIONER BARTLEY 


I dissent to the Commission’s action terminating the proceedings in docket 
10090. 

I am of the opinion that adoption of a rule calling for the filing of patent in- 
formation on a regular reporting basis is necessary for the proper execution of 
Commission functions. 

I believe that objections based upon alleged additional workload on patent 
holders should not militate against the adoption of such rules. Where informa- 
tion is submitted on a regular reporting basis, it is easily kept current as a 
routine matter. The Commission and the public thereby become informed and 
will remain currently informed, through study of such information, as to patent 
developments in the communications field. When rulemaking proceedings af- 
fecting the Commission’s technical standards are instituted, the Commission will 
then have before it current information as to patent questions, if any, that may 
be involved in the adoption of new or improved techniques. Such a rule would 
make unnecessary a separate requirement (such as was envisaged by the pro- 
posed rule in docket 11228) wherein parties requesting changes in the stand- 
ards would have to submit statements relating to patent interests. Nor would 
it be necessary, if we had a regular reporting requirement, to delay the cul- 
mination of rulemaking proceedings pending the receipt and study of the im- 
pact of wholly new and unfamiliar patent information which may be submitted 
by the parties upon specific and isolated requests. 

It appears to me a patents reports rule would not only effectively assist the 
Commission in carrying out its duties in the rapidly expanding fields of com- 
munication, but would, in the long run, aid materially in the expenditious 
dispatch of its business. 


DISSENTING STATEMENT OF COMMISSIONER ROBERT E. LEE 


I dissent. I believe the patent holders who are licensees of this Commis- 
sion, as well as those rendering communication carrier services, should on an 
anuual basis, furnish this Commission with all the patent information it needs 
respecting the technical standards it has promulgated, or will promulgate, for 
either safety or special services, or for broadcast services. My understanding 
of the comments filed in docket 11228 is that the patent holders concerned invite 
a Commission rule for serving such a purpose. 

Briefiy, I understand the proposal before the Commission is a combined report 
and order which terminates the patent rulemaking proceeding in docket 11228 
and adopts a set of rules in docket 10090 requiring each of the patent holders I 
have above defined to file annually with the Commission a report listing the 
patents the “person” reporting employs in the transmitters and receivers he 
manufacturers and sells for the operations specified in the Commission’s tech- 
nical standards or safety and special services and for broadcast services, plus 
copies of his agreements respecting the patents he lists, and certain licensing 
information respecting the same patents. 

It is my further understanding that the primary purpose of the set of rules 
rejected is to obtain the necessary information for ascertaining whether the 
Commission’s existing technical standards, particularly for TV broadcasting, 
can be modified so that the operations specified therein are not tied down to 
one or more patents owned or controlled by one “person.” Unless the Com- 
mission’s standards are so dealt with, it is my view, that competitive research for 
improving the operations required by said standards is stymied, and thus the 
Commission’s function to “generally encourage the larger and more effective use 
of radio in the public interest” is defeated. 


*See attached dissenting statements of Commissioners Bartley and Lee. 
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As is generally known, there exists a dire need for competitive research for 
improving the technical operations required by the Commission’s current stand- 
ards for TV broadcast stations to the end that UHF and VHF stations can work 
together for serving the same area on a more equal basis than now exists. I 
think that the patents listed by the patent holders under the rules rejected 
should be open for public inspection, but not the patent agreements or licensing 
information. The initial notice in docket 10090 stated this intention of the 
Commission (16 F.R. 12438). These patent number lists would pool knowledge 
of the inventions being used in transmitters and receivers for the technical 
operations required by the Commission’s standards. It is my belief that per- 
mitting inspection by all interested persons of the patent lists is consistent 
with making possible and encouraging free enterprise in the matter of research 
for improving the operations specified by the Commission’s technical standards 
for the various services for which it promulgates such standards. 

Because of patent overlap as to the operations required by the Comunis- 
sion’s technical standards for the different services involved, plus the fact 
that patents last 17 years, I believe the patent information that would be fur- 
nished under the rules would also be ample to avoid tying down the opera- 
tions of technical standards for new services, or for improved existing services, 
to patents owned or controlled by one “person.” Additional patent information 
needed, if any, could be obtained at the time the standards for new or improved 
services are considered by the Commission. 

It is also my view that the promulgation of the rules I have above described 
is nothing more than the Commission exercising its authority to obtain the 
necessary information for carrying out its functions under sections 303(e) and 
308(g¢) of the Communications Act of 1984, as amended. Moreover, it is my 
belief, that such information is necessary for the Commission to ascertain 
whether or not there exist patent practices which interfere with the perform- 
ance of its duties or functions pursuant to sections 303(e) and 308(¢). The 
report and order of the majority seeks to escape the need of the proposed single 
set of rules by saying the matter is one for the Department of Justice. It is 
my view that such is tantamount to saying the Department of Justice is re- 
sponsible for the administration of section 308(e) and 3083(g) of the Commu- 
nications Act. 

I further understand that small patent holders need not file reports under 
the rules; and that the lists of patent numbers to be furnished by those re- 
porting respecting the transmitters and receivers manufactured and sold by 
them for the operations specified by the Commission’s technical standards, 
constitute nothing more than the numbers which would be used for marking 
patented equipment manufactured and sold according to section 4900 of the 
Revised Statutes (35 U.S.C., 1946 ed. 49). The remaining part of the informa- 
tion called for by the rules, i.e., patent agreements and licensing information 
has been furnished the Commission by several of the larger patent holders since 
1942, as to all their respective patents on a semiannual reporting basis. Thus, 
it will be seen that the rules would not place a burden upon the patent hold- 
ers reporting. It is also apparent that the filings under the rules would not 
increase the work of the Commission to an extent that its present staff would 
not be adequate. 


Mr. Lisuman. Chairman Doerfer, is it a fact that prior to 1951 the 
Commission considered the patent situation at the time the technical 
standards for any one service were proposed for the purpose of deter- 
mining if an attempt was being made to acquire patent control 
through the standards ? 

Mr. Dorrrer. [ understand that it had. 

Mr. Lisuman. If it was in the public interest to inquire into the 
patent control through the use of the technical standards prior to 1951, 
what new factor was there after 1951 which made it contrary to the 
public interest to make such inquiry ¢ 

Mr. Doerrer. I don’t think there was anything contrary to the pub- 
lic interest. I think there were two new factors. I think the 1952 
amendments indicated a change in the purpose of the FCC Act, and 
I think of the fact that there was a national television system com- 
mittee established. 
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Mr. Lisuman. Mr. Chairman, on December 17, 1953, is it not a fact 
that when the FCC adopted substitute technical standards for color 
video transmission that it refused to consider that these standards 
were tied into the RCA patent structure and its patent monopoly ¢ 

Mr. Hype. That is not true. 

Mr. Lisuman. What document in the Commission will establish 
that such consideration was given ¢ 

Mr. Hypr. The statement which I just made outlined the approach 
to this problem, and answers that question, I think, completely. 

Mr. Lisuman. I am asking what document in the files of the Com- 
mission would bear it out. 

Mr. Hype. A letter which I gave you addressed to the Assistant 
Attorney General, for one document. 

Mr. Lisuman. Did the Commission issue instructions to its engi- 
neers and technical staff to inquire into the patent situation in that 
proceeding ? 

Mr. Hype. We did for purposes of our determination on what would 
be the scope of our hearing. We had long and detailed discussions 
of what would be an appropriate scope of hearing. We had studies 
made by the staff in this connection, and our determination was that, 
under the circumstances and in the light of information we already 
had, and in light of the opportunity that both we and the Department 
of Justice have to take corrective measures, it would serve no useful 
purpose but simply delay examination of standards to undertake a 
new patent survey in December 1953. 

Mr. Lisuman. In other words, these substitute technical standards 
were adopted without making in iquiry into whether or not they were 
tied into the patent structure of RCA. Is that correct ? 

Mr. Hype. No. 

Mr. Lisuman. What document in the FCC shows that that 1s not 
a correct statement ¢ 

Mr. Hypr. Our consideration of the procedures 

The Cuamman. Mr. Commissioner, could you just state 

Mr. Hypr. There is no formal opinion in answer to counsel’s ques- 
tion. 

The Cuatrman. Why do you not just state there is no document 
then ? 

Mr. Hype. There is no formal opinion which answers the question 
addressed to me. 

Mr. Lisuman. I will address my question again to Chairman 
Doerfer. 

In 1948 there were over 1,000 different manufacturers of TV sets 
and components. Today there are less than 40. Great corporations 
such as CBS, Raytheon, Bendix and others have quit. All com- 
petitors of RCA, except Zenith, have to pay RCA patent royalties 
to manufacture TV sets and components. Do you believe under 
these circumstances that the tying in of the technical standards to 
RCA’s patent pool is a matter in which the FCC has no interest or 
control, and that the Department of Justice is the exclusive agency 
to look into this matter ? 

Mr. Dorrrer. That isa pretty long question. 

The Cuarrman. You can answer the latter part of that question. 
If you believe what the counsel said in his question, you can say you 
do; or, otherwise, that you do not. 
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Mr. Dorrrer. I would prefer to answer it by saying that I believe 
that is really the function and duty of the Department of Justice. 
It is the primary duty of the Department of Justice. 

There are some assertions there that I can’t answer. 

The Cramrman. Assertions are something else. We did not call 
upon you to reply to assertions. He just asked you what you be- 
lieve. 

Mr. Doerrer. There were a lot more automobile companies in the 
1920’s and 1930’s than there are in the 1950’s, and I dont’ know how 
that happened either. 

Mr. Lisuman. Mr. Chairman, has the FCC ever challenged a li- 
censee’s right of renewal because of participation in a patent misuse? 

Mr. Dorrrer. Not in my experience. I am not aware of any. 

The Cuamman. Back to the other question, Mr. Counsel, and I 
do not want to interrupt the proceedings any more. But the asser- 
tion in the question that was asked was that RCA charged royalties 
to all of these other companies except Zenith to produce TV sets and 
so forth. Is that true or not ¢ 

Mr. Dorrrer. What was that last question ? 

The Cuarmman. Is it true or not that RCA does charge such royal- 
ties to the other companies ¢ 

Mr. Dorrrer. I assume so. I have no personal knowledge. 

Mr. Hyper. There was testimony in one of our color proceedings by 
the RCA patent chief and other officers detailing their patent licensing 
policies. ‘The Commission has information in its record of the con- 
ditions under which they license them, the rates and all, although I 
cannot recall them in specifices at the moment. 

The Cuamman. Someone had told me that as of today RCA was 
making these patents available to other manufacturers without royalty 
payments. We want to see if that statement is true, or we will develop 
it during the course of this hearing anyway. 

Mr. Hype. That would be a change from the testimony in our 
previous hearings. 

The CHARMAN. I see. 

Is it convenient for you to refrain now ¢ 

Mr. LisumMan. Yes. 

The Cyarrman. In view of the fact that it is after 12 and we will 
be called in a few minutes, the committee will adjourn until 10 o’clock 
in the morning. 

(Whereupon, at 12:10 p.m., the committee adjourned until 10 a.m., 
Wednesday, May 14, 1958.) 
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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


WEDNESDAY, MAY 14, 1958 


House or ReprRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to recess, at 10 a.m., in the 
caucus room, Old House Office Building, Hon. Oren Harris (chair- 
man) presiding. 

Present: Representatives Harris, Flynt, Wolverton, and Hale. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Joseph Conlon, attorney ; and Herman C. Beasley, subcommittee clerk. 

The CuairmMan. The committee will come to order. 

When the committee adjourned on yesterday the Chairman of the 
Federal Communications Commission, Mr. Doerfer, and Commis- 
sioner Hyde were responding to questions primarily from the chief 
counsel. It was understood they would be back this morning in order 
to complete whatever questions we might have. 

Mr. Chairman and Mr. Hyde, will you resume the witness stand ? 

I understand that you have recruited another member of your or- 
ganization who is familiar with some of the problems regarding the 
patents this morning, and I think you might identify him for the 
record, 


STATEMENT OF JOHN C. DOERFER, CHAIRMAN; ROSEL H. HYDE, 
COMMISSIONER; WARREN E. BAKER, GENERAL COUNSEL; AND 
EDWARD W. ALLEN, JR., CHIEF ENGINEER, FEDERAL COMMUNI- 
CATIONS COMMISSION 


Mr. Dorrrer. I would like to present Mr. Ed Allen, our chief engi- 
neer, Chief of the Engineering Bureau. Mr. Allen has had a long 
career with the FCC. He has intimate knowledge with respect to the 
rulemaking process and the adoption of standards, He is also familiar 
with the general nature of the allegations. 

He himself, in addition to an engineering degree, is a patent at- 
torney in his own right. 

I don’t present Mr, Allen this morning as an expert on antitrust 
matters, nor do any of the Commissioners represent themselves as such. 
But I thought that having Mr. Allen here would be helpful to this 
committee. 

The CyarrmMan. Do you expect Mr. Allen to answer some of the 
questions or to testify himself, Mr. Chairman ? 
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Mr. Dorrrrr. I thought I would slip him a few lateral passes when 
the questioning got in the field that was a little over my head. 

The CHatrman. Do you expect Mr. Baker to answer some of the 
questions, too ? 

Mr. Dorrrer. Either that or to assist me or to remind me. 

I might indicate that inquiries of this kind catch the Commission 
by surprise. We really don’t know specifically what questions are 
coming. 

The CuarrMan. Since that is very likely and may very well hap- 
pen, and because of the policy of the committee, I think it might be 
well to have both of them sworn so there will be no problem about 
the answers. 

Do you and each of you solemnly swear that the testimony you give 
to this committee will be the truth, the whole truth, and nothing “but 
the truth, so help you God ? 

Mr. Baxer. I do. 

Mr. Auten. I do. 

The CuatrmMan. Mr. Lishman, you may proceed now. 

Mr. Lisnman. Chairman Doerfer, is it your position that the Com- 
mission may make rules to obtain the necessary information for deter- 
mining who holds patent control in any form, whether patents in use, 
related agreements, and licensing practices, as to either transmitters 
or receivers manufactured and sold for operations called for by the 
Commission’s technical standards? 

Do you agree that the Commission has jurisdiction to make such a 
rule? 

Mr. Dorrrer. We have jurisdiction obviously to make some rules 
which are within the intent and purpose of the act. 

Mr. Lisman. Has the Commission in the past ever required hold- 
ers of patents to file information with the Commission with reference 
to their patent holdings? 

Mr. Dorrrer. Yes, I understand that it has. 

Mr. Lisuman. I am trying to ascertain the position of the Commis- 
sion. Is it the position of the Commission that it does have the 
authority and power to require the filing of patent information 
with it? 

Mr. Dorrrer. I think it has some. It depends upon the nature of 
the proposed rule which is urged. It is quite possible for the Com- 
mission to overstep its authority. 

Mr. Lisuman. That is not a very good answer, Mr. Chairman. 

Mr. Dorerrer. That was precisely the fundamental reason in reject- 
ing the proposed rule whereby we would compel all licensees to file 
with the Commission not only all the patents that they held but state- 
ments indicating where and how and under what circumstances they 
were used in the field of communications. 

Mr. Lisuman. Mr. Chairman, don’t you think that the Commis- 
sion should take rulemaking action which would permit early detec- 
tion and possible prevention of patent misuses, and also aid the Com- 
mission in the determination whether a change in technical standards 
is necessary in order to serve the public interest ? 

Mr. Dorrrer. Mr. Reporter, would you read that back ? 

(Pending question was read by reporter.) 
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Mr. Dorrrer. I would say that we should take steps within the 
bounds of reason. We cannot exhaust every avenue of inquiry which 
is suggested to the Commission in many fields, including the patent 
field. 

Mr. Lisuman. Mr. Chairman, I refer to the Commission report and 
order of April 24, 1957, which was placed in evidence yesterday, and 
ask did you participate in that decision ? 

Mr. Dorrrer. I did not. 

Mr. Lisuman. Why not? 

Mr. Dorrrer. I don’t really know, Mr. Lishman. I may have been 
absent. 

Mr. Lisnman. Do you know who did participate in voting for that 
decision ? 

Mr. Dorrrer. All of the Commissioners other than myself. 

Mr. Lisuman. Will you please name the Commissioners who voted 
in favor of dismissing this rulemaking proceeding ? 

Mr. Dorrrer. Well, the Commissioners holding office on April 24, 
I 957, would be Chairman McConnaughey, Commissioner Rosel Hyde, 
Commissioner Robert E. Lee, Commissioner Richard A. Mack, Com- 
missioner Robert Bartley, Commissioner T. A. M. Craven, and, of 
course, myself. I did not participate. 

Mr. Lisuman. Mr. Chairman, when did the Commission establish 
FM transmission technical standards ? 

Mr. Dorrrer. I'll have to refer that question to somebody who was 
on the Commission when that was done. That was prior to 1953. 

Mr. Lisuman. Could Commissioner Hyde answer that question ? 

Mr. Hype. I believe it would be in the area of 1945; probably ear- 
lier; the first ones. I was not a member of the Commission. No one 
serving on the Commission now was a member at the time. 

Mr. Lisuman. Is there anyone on the Commission who knows the 
procedure that was followed in establishing those FM transmission 
standards ? 

Mr. Hype. We could get that information for you, but there is 
no one here who partic ipated in it and can give it from their own 
record and experience. 

Mr. Lisuman. Isn’t there a record in the Commission ? 

Mr. Hype. Yes. 

I state that we can get that information for you. 

Mr. Lisuman. I would like to ask some questions because this 
seems to be a particularly important matter concerning which the 
present Commission should have knowledge. 

Mr. Hyper. The Commission has knowledge, of course. The story 
of this will be in our files. But, obviously, we cannot be expected to 
answer specific questions addressed to the numerous proceedings that 
occur in the Commission over a period of years. 

Mr. Lisnman. How many technical standards proceedings have 
you had that are so numerous? 

Mr. Hype. Innumerable ones. 

Mr. Lisoman. On FM transmission standards, for example, how 
many proceedings have you had on that ? 

Mr. Hyper. There are many proceedings involving FM transmis- 
sion standards for the reason that FM methods of transmission are 
used in a number of services besides broadcasting. 
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The CHarrMan. For our information, would the counsel permit 
an interruption here at this point ? 

Mr. LisuMan. Yes, sir. 

The Cuarrman. Do I understand you have technical standards on 
AM and then different technical standards on FM ? 

Mr. Hype. Yes, sir. 

The Cuarrman. And then different technical standards on TV ? 

Mr. Hype. Right, sir. 

Even though we may have amplitude modulation in one communi- 
cations service, we may have frequency modulation in another, and 
the requirements will vary as to different services. 

The Cuarrman. Some of the standards may be applicable to all 
three types of broadcast, and some may be applicable only to a par- 
ticular one. Is that true? 

Mr. Hype. Some of the principles would, and there would be simi- 
larities. But there will be specific standards for each distinct service. 

The Cuarmman,. But in the Commission, on record and in consid- 
eration of one set of technical standards for one, and another set for 
another one, and another one for another one / 

Mr. Hype. That is right, sir. They are incorporated in our rules. 

The Crarman. The counsel is asking you about standards in FM 
at this moment. 

Mr. Hype. Yes; and I believe that he must have been referring to 
FM broadeasting. 

We will supply the information that he is requesting. 

The CuairMan. You may do that. 

(The information referred to follows :) 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., May 13, 1959. 
Hon. OREN HARRIS, 
Chairman, Legislative Oversight Committee, 
House of Representatives, Washington, D.C. 

DreaR CONGRESSMAN Harris: When the Legislative Oversight Committee wus 
making inquiry into the patent policies of the Federal Communications Com- 
mission, it was agreed that the Commission would submit a supplemental state- 
ment containing specific information covering several areas relating to patents. 

Enclosed herewith you will find 20 copies of a document entitled “Supple- 
mental Statement of the Federal Communications Commission Before the Legisla- 
tive Oversight Subcommittee of the House Interstate and Foreign Commerce 
Committee.” I believe that the enclosed statement will furnish the information 
which your committee desires. 

Commissioner Lee agrees with the attached supplemental statement of the 
Commission’s patent policy. As shown by his dissent in dockets Nos. 10090 and 
11228, he would favor the adoption of rules requiring the filing of patent infor- 
mation. Although these dockets are not treated as a a part of the attached supple- 
mental statement they relate to patents in that they were rulemaking proceed 
ings which would have required the filing of patent reports annually (docket 
10090), and the amendment of the Commission rule to require the disclosure 
of patent positions in rulemaking proceedings (docket 11228). In a consolidated 
report and order Commissioner Lee stated his views in a dissenting opinion. For 
the record, it might also be noted that Commissioner Bartley issued a dissent 
in that report and order and Chairman Doerfer did not participate in the 
decision. 

If we can be of any further service in furnishing additional information, 
the Commission will be pleased to cooperate, 

By direction of the Commission. 

Roset H. Hyper, Acting Chairman. 
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SUPPLEMENTAL STATEMENT OF THE FEDERAL COMMUNICATIONS COMMISSION 


During the course of the hearing on May 14, 1958, the Federal Communications 
Commission agreed to submit a supplemental statement to the Legislative Over- 
sight Subcommittee containing more detailed information with reference to 
specific matters relating to the Commission’s patent policy. 

The areas in which the committee demonstrated interest in the Commission's 
patent policy related to the adoption of FM standards, the 1945 decision relating 
to black and white television, and the 1953 decision relating to color television. 
The patent information obtained as factors in these decisions cannot be treated 
other than as a part of an integrated whole since the Commission has been 
securing patent information with reference to both black and white and color 
television since 1986 when the Commission instituted its initial general alloca- 
tion proceeding in docket 3929. With reference to FM the Commission first 
took action to secure patent information in 1939 in docket 5805. 

At the outset it is important to state that the Commission has always felt 
that its primary responsibility and obligation has been to give the public the best 
service obtainable and consequently it is important for the Commission to have 
knowledge of the technological advances of the electronics industry. As a part 
of this function the Commission must secure patent information, and as a part 
of its policy, the Commission, in adopting technical standards, has consistently 
attempted to avoid giving any particular company an advantage over its com- 
petitors by virtue of that company’s patent position. The Commission drafts its 
rules so as to be as broad as practical, while yet assuring the quality of the 
service to be rendered by the licensed stations. This limits the inclusion of de- 
tailed requirements that would tend to encourage a patent monopoly or a patent 
misuse and tends to preserve competition in the industry. 

On September 10, 1930, the first proposed technical standards for transmission 
of television signals were submitted to the Commission by the Radio Manu- 
facturers Association and this represented the initial occasion for the Com- 
mission to develop a television patent policy. 

On January 3, 1939, the Commission appointed three of its members as a 
Television Committee to make an investigation and report concerning the Radio 
Manufacturers Association request for consideration of proposed television stand- 
ards. In May of 1939, the Television Committee made a report to the full Com- 
mission and with reference to patents the Television Committee said: 

“The patent question is not a matter directly within the scope of the Commis- 
sion’s jurisdiction and requires the attention and cooperation of other agencies of 
Government. Nevertheless, transmitter performance requirements which insure 
broad patent bases are preferable to those which narrow the base to a few 
patents provided proper quality in improvements will be possible. Therefore, 
before the Commission describes any minimum performance requirements for 
transmitters licensed by it, the Commission should assure itself that the resultant 
patent base is as broad as practical and at the same time is consistent with good 
quality technical transmission to the public. However, the Commission should 
not permit the patent situation to become an obstacle in its encouraging of further 
technical developments in television. Also, the Commission should utilize cau- 
tion to the end that its actions may not favor unnecessarily the patents of one 
person over those of another.” 

This early expression of policy with reference to patents is one that the Com- 
mission has reiterated on a number of occasions throughout the years. The Com- 
mission has consistently taken the position that patent monopolies or patent 
misuses are important considerations in determining the adoption of a standard 
in that the Commission would not consciously show any favoritism to any mann- 
facturing group if standards could be adopted that would both encourage com- 
petition and provide the best communication service obtainable. 

On April 30, 1941, the Commission adopted its first transmission standards for 
commercial black-and-white television. Two of the equipment requirements 
specified in these standards for video transmission were covered by patents; one 
of these was the line interlace standards; RCA had patents covering the line 
interlace standard and one of the four alternative wave forms; the other was 
the synchronizing standard which authorized four types of transmitter wave 
forms. Three of the wave forms authorized were covered by patent claims of 
Farnsworth, Du Mont, and Phileo. It is thus apparent that the Commission was 
following the concept of a broad patent base as the Television Committee had 
expressed it in 1989. However, the authorization of four types of wave forms 
Was only temporary in order to more adequately evaluate the service which would 
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result. Actually, the coverage using receivers which accepted four wave forms 
was not as adequate as appeared desirable. When the Commission revised and 
reissued technical standards in December of 1945, the standards were the same 
as the 1941 standards with the important exception that the synchronizing stand- 
ard was limited to the one of the four previously authorized wave forms which 
had proven to be best in practice, namely, the one covered by the RCA patent. 

The simplest description of a synchronizing standard would be to say that it is 
the method whereby the transmitter emits a signal at short periodic intervals 
that permits the television receiver to synchronize itself with the transmitter and 
then locks the receiver to the precise signal being transmitted and permits repe- 
tition of the process so that the transmitter and the receiver are always perfectly 
synchronized. Among the benefits to be derived from the use of a single synchro- 
nizing standard as against a flexible or multiple standard was improved reception 
in the fringe area or outer service area. It is interesting to note that the theory 
of one synchronizing standard has been adopted by every foreign country having 
any significant television service and that the majority are patterned after the 
U.S. standard. This is perhaps the best demonstration of the superiority of the 
standards adopted by the Commission for black-and-white television in 1945. 

The wave form that was selected was the one recommended by the Radio 
Manufacturers Association in 1938 and with a slight modification suggested by 
the National Television Systems Committee in 1941. These standards are still 
in effect without basic modification. At the time these standards were issued 
both RCA and Farnsworth owned patents with claims reading on this particular 
wave form. The RCA patent had an expiration date of February 27, 1957. The 
applicable Farnsworth patents expired on February 14, 1949, June 24, 1948, and 
April 25, 1956. At the time of the adoption of the 1945 standards, patent control 
of television transmitter equipment which would comply with the standards was 
divided between RCA and Farnsworth. In 1949 Farnsworth had 12 TV patents 
in use, or to be used, for the construction of TV broadcast transmitters. Two 
of the patents covered operation or equipment requirements specifically called 
for by the Commission’s standards. Commission records show that RCA owned 
33 patents then in use in the construction of television transmitters. Three of 
the patents covered operations or equipment requirements specifically called for 
by the Commission’s standards. In licensing others to manufacture and sell 
television transmitters using its patents, RCA also had the right to join its own 
patents with those of the other companies—the Bell System, General Electric, 
Phillips, Westinghouse, Electrical & Musical Industries, Ltd., and Murphy Radio, 
Ltd. In view of its sublicensing rights prior to 1947, RCA was in a position to 
offer a wider selection of improvements or developments in prospective licensees 
than was possible on the part of Farnsworth. In 1947 RCA obtained the right to 
sublicense the Farnsworth patents at a cost of $2,500,000. Commission records 
indicate that in 1949 RCA either owned or had the right to sublicense all impor- 
tant patents relating to the manufacture of television receiver sets and that it 
had no real competitor with respect to licensing others to manufacture and sell 
TV sets capable of receiving the broadcasts of TV transmitters complying with 
the Commission’s transmission standards. 

The only patent owners who furnished information for the year 1949 and 
who had in use television receiver patents not subject to sublicensing by RCA 
were Du Mont, Hazeltine, and Philco. However, none of these patents were 
highly important to the manufacture of television receivers. 

In 1950 the Commissiun’s files indicated that RCA had 54 patents which it 
owned and were in use either by RCA or its licensees in the manufacturer of 
TV transmitters; 67 patents which RCA owned were being used either by itself 
or its licensees in making television receivers. RCA had 27 patents which 
it did not own, but had the right to sublicense in use in the manufacture of 
transmitters; RCA had 25 patents which it did not own but had the right to 
sublicense in the manufacture of television sets. According to these records 
RCA either owned or had the right to sublicense 178 patents used in the manu- 
facture of television transmitters and receivers. However, other parties in the 
1949-50 color proceedings revealed that RCA had the right to sublicense 17 
television transmitter patents and 14 receiver patents in addition to those which 
RCA listed. Thus, the total number of patents relating to the manufacture 
of TV transmitters or receivers which RCA owned or could sublicense was 204. 

In 1950 RCA owned three television patents reading on operations spe- 
cifically called for by the Commission’s standards for black and white trans- 
missions. One of these patents (No. 2,152,234) expired in 1956 and the other 
two (Nos. 2,192,212 and 2,223,812), expired in 1957. The first of these patents 
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covered interlacing operations and the other two related to transmitting tele- 
vision wave forms. 

Through research, purchase, and sublicensing agreements, RCA had acquired 
a patent pool of some 1,800 patents by 1957 which had beeen licensed to others 
to manufacture and sell television equipment. As of June 27, 1950, 299 of these 
patents were being used by RCA, or its licensees, for the manufacture of tele- 
vision black and white receivers. ‘The information above referred to was 
obtained in dockets Nos. 8736, 8975, S976, and 9175, in which the Commission con- 
sidered, among other things, the patent situation as it related to color tele- 
vision. When the Commission issued a notice of further proposed rulemaking 
on June 12, 1949, the Commission included a patent issue in the proceeding. 
Paragraph 14(a) of the notice of further proposed rulemaking provided in 
part as follows: 

“Any person filing comments who owns or has the right to sublicense U.S. 
unexpired patents with claims directed to or covering operations or equipment 
specifically called for by the transmission standards proposed herein, or which 
are proposed by other persons during this proceeding, shall file a statement on 
or before the opening date of the hearing or such later date as the Commission 
may by order provide showing (i) the number of each such patent, and (ii) the 
pertinent claim therein.” 

On August 31, 1949, docket 8736 et al., was amended with reference to the 
obtaining of patent information. Paragraph 3 of this notice read as follows: 

“3. In order to complete the patent information called for above and in order 
to provide the Commission with current technical developments as to television 
broadcast systems and equipment, it is deemed necessary that the Commission 
have knowledge of inventions relating to television transmitter or receivers for 
either monochrome or color transmissions, described and claimed in patent 
applications now pending in the U.S. Patent Office which any person who is a 
party to this hearing either owns or has the right to sublicense. Accordingly, 
section 14(a) of the Commission’s notice of further proposed rulemaking of 
July 16, 1949, is hereby amended by adding to paragraph 14(a) of said notice 
the following: ‘Any person a party to this hearing who owns or has the right 
to sublicense inventions relating to television transmitters or receivers for 
either monochrome or color transmissions which are described and claimed 
in one or more patent applications now pending in the U.S. Patent Office shall 
file with the Commission an abstract of each such pending patent application 
setting forth the Patent Office filing date and serial number of the application 
and a brief statement of the purposes of the invention and the devices or opera- 
tions claimed therein. Also each abstract shall be accompanied by a power to 
inspect the related pending patent application at the U.S. Patent Office by the 
Commission’s Acting Chief Engineer (John A. Willoughby), or his nominee. 
These abstracts and powers to inspect must be filed on or before the opening 
date of the hearing or such later date as the Commission may by order 
provide.’ ” 

During the course of the hearings related in Docket 8736, et al., a great deal 
of patent information was obtained. A portion of it has been described above. 
During the 1949-50 color hearings three systems were proposed—the CBS field 
sequential system, the RCA dot sequential system, and the Color Television, 
Inc., line sequential system. On September 1, 1950, the Federal Communica- 
tions Commission released its order and report adopting technical standards 
for the CBS field sequential system with the proviso that receiver manufac- 
turers would build receivers with sufficient tuning range in the horizontal and 
vertical synchronization circuits in order that color transmissions could be 
received in black and white as well as transmissions from the existing black and 
white stations. With reference to patents, the Commission in its first report 
on color television said: 

“126. During the hearing evidence was introduced to show the patent position 
which is held by RCA in the television field, and one of the parties urged the 
Commission to reject the RCA system in order to encourage competition and 
avoid monopoly. The Commission recognizes that if a monopolistic patent posi- 
tion exists in the radio field, it would tend to discourage fundamental research 
by other companies and would tend to foster concerted action on the part of 
the patent licensor and its licensees, which could result in control of receivers 
sold to the public. However, on the record in these proceedings we do not 
believe that we are called upon to make a decision as to whether RCA does 
have a monopolistic position in the radio field, as urged by some, or merely one 
of leadership as contended by RCA, because the decision as to whether the 
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RCA system should or should not be adopted is based solely on a consideration 
of the system on the merits. If the Commission should find that a monopolistic 
situation does exist or such a situation should develop, appropriate proceedings 
‘an be instituted under the antitrust laws or the Commission can seek from 
Congress legislation to prevent the building of monopolistic patent structures 
in the radio field, or both.” 

There are a number of companies other than RCA that hold a substantial 
number of television patents. The major TV patent holding companies are 
CBS, DuMont, Hazeltine, Sylvania, Phileo, and Zenith. During the period 
from 1950 to 1955 the number of television patents issued to these companies, 
plus some smaller patent holders, was about equal in number to those issued to 
RCA and the companies from whom RCA has sublicensing rights. During the 
1950-55 period a total of about 500 television patents were issued. 

As a result of the evidence developed in the 1949-50 color hearings it appeared 
to the Commission that the possibility of a patent monopoly existed. The 
Commission forwarded copies of its patent reports to the Department of Justice 
and on November 23, 1951, the Commission wrote the Attorney General that in 
consideration of the information contained in the reports “It appears that there 
is involved possible violations of one or more antitrust laws, which, of course, 
is a matter of concern to your Department.” On December 28, 1951, a reply 
was received indicating the interest of the Department of Justice, together with 
the information that the Antitrust Division was “presently studying the situa- 
tion with a view toward making a complete investigation.” On January 24, 
1952, a conference was held between members of the Antitrust Division and 
representatives of the Commission. The Commission was informed that the 
Commission’s reports, together with a preliminary inquiry on behalf of the 
Department of Justice, would justify « complete investigation. In 1952 a 
grand jury was convened in New York, but this proceeding was dissolved on 
January 19, 1953, without an indictment. The Attorney General's press release 
on the dismissal contains the following pertinent statement: 

“The Department study of the documentary material submitted suggests that 
removal of whatever restraints may exist in the industry should more properly 
be the subject of civil litigation than a criminal prosecution.” 

Subsequently, on November 19, 1954, an antitrust action was filed by the 
Department of Justice against the Radio Corporation of America. 

The successful result that accrued from the coordinated effort of the Com- 
mission and the Department of Justice will be more fully discussed at a later 
point in this statement. 

Following the adoption of the 1950 color standards the National Television 
Systems Committee, an association of engineers and scientists interested in the 
development of television, continued research and experimentation in an effort 
to achieve an improved color television service. On January 13, 1953, the Na- 
tional Television Systems Committee adopted specifications for an improved 
type of color television. Petitions urging the adoption of color television signal 
specifications advanced by the National Television Systems Committee were 
filed by RCA and NBC, Philco, Sylvania, GE, Motorola, and the National Tele 
vision Systems Committee. On August 7, 1953, the Commission issued a notice 
instituting a rulemaking proceeding looking toward the adoption of new signal 
specifications for color television transmissions to replace the 1950 color standards, 

When the Commission initially entered the field of color television, two of the 
basic requirements the Commission desired were that color television operate 
within the 6-megacycle band and be compatible with black and white television. 
The highly desirable objective of compatibility had not been reached in the stand- 
ards which authorized the CBS field sequential system in 1950. Although the 
Commission had suggested that industry begin building television receivers that 
would permit black and white reception of color programs as well as normal 
black and white programs, this was not done to any significant degree. How- 
ever, the television industry during the period from 1950 to 1953 had been work- 
ing toward achieving color television that would operate within a 6-megacycle 
band and permit existing black and white television receivers to receive pro- 
grams being broadcast in color as black and white. In 1953 it became apparent 
that research and development by the television industry had finally achieved 
most of the original objectives of the Commission. 

The Commission recognized that compromises were necessary when an attempt 
is being made to economize on spectrum space by compressing within a 6-mega- 
eycle channel as much information as is required in a color television system. 
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A compatible system within a 6-megacycle channel resulted from the utilization 
of extremely complicated and intricate equipment relying on a system of circuitry 
involving the most advanced techniques in optics, mechanics, and electronics. 
This accomplishment within a 6-megacycle band is a tribute to the skill and 
ingenuity of the electronics industry because it permitted a greater number of 
television stations within the limits of the available spectrum space. In de- 
termining whether to adopt these proposed standards the Commission’s prime 
concern was whether the service to be provided to the public would be the best 
possible. During its determination of the proposed standards, the Commission 
considered such matters as misregistration, line crawl, jitter, or unduly promi- 
nent dot structure. 

The Commission recognized that compatibility of black and white and color 
television is a.factor of great importance when adopting color standards in 1953 
because at that time the Commission estimated there were 27 million sets in use 
by the public and a compatible system would have the desirable effect of not re- 
quiring a change in existing monochrome receivers. In this regard the Com- 
mission had to consider, among other things, the problem of how much degrada- 
tion black and white sets would suffer when receiving color transmissions and 
the degradation on color sets during the transmission of monochrome television 
signals. After a great deal of testing the Commission determined that the de- 
gree of degradation in the system proposed by the National Television Systems 
Committee would not be substantial. 

One of the problems which the Commission had to face in arriving at the 
1953 eolor decision was whether or not a further inquiry into the patent situation 
would serve any useful purpose. 

In the case of patents which had been issued by the Patent Office the Com- 
mission had been accumulating information and the patent position of those 
companies to whom patents had been issued was relatively clear. In the case 
of those who had filed patent claims on which the Patent Office had not yet 
acted, the Commission could have secured the patent claims, made an attempt 
to analyze the claims, and then speculate as to what action the Patent Office 
would take with regard to those claims. It is inconceivable that the Commission 
could have required information on allegedly patentable ideas for which no 
claim had been filed with the Patent Office and again speculate as to what 
claims would be upheld if claims were made in the Patent Office. It has already 
been noted that with reference to existing and issued patents the Commission had 
sufficient information to determine the relative patent position of the patent 
holders. However, the Commission felt that there was no justification to attempt 
to analyze either the patent claims presently pending before the Patent Office 
or the potential claims that may at some future date be filed with the Patent 
Office. It is generally recognized that in many instances the outcome of disputes 
arising from competing patent claims is a long and tedious process because of 
the highly difficult and complex problems involved in their determination. The 
(‘commission was of the opinion that it could not conscientiously enter into a 
speculative inquiry into a highly technical field which was outside both the 
expertise and the jurisdiction of this Commission. 

In determining not to seek further patent information in this proceeding one 
of the factors that the Commission considered was that this proposed standard 
represented to a large degree an industrywide project. It thus appeared un- 
likely that any important inventions bearing on the system had been withheld 
from the public and the Commission. The Commission also felt there was great 
significance in the fact that the proposed standards had been developed by the 
National Television Systems Committee, giving some assurance that favoritism 
would not be shown to any particular manufacturing company, because in guard- 
ing their own private interests the parties were, in fact, guarding the public 
interest. The Commission further felt that an inquiry into RCA’s patent struc- 
ture would not have a substantial bearing on whether or not the proposed 
system was adopted because that determination should be made on the basis of 
the system’s merits. Thus the only situation in which the RCA patent structure 
would be pertinent, except as indicated below, was one where there was a com- 
peting system that was substantially equal to a system covered by the RCA 
patents. In such circumstances the question of whether RCA had obtained 
patent domination should be given consideration and might, in fact, be a deciding 
factor. Also, the fact that the Department of Justice was cotinuing its investi- 
gation of RCA indicated that further investigation by this Commission would 
serve no useful purpose. 
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The question remained as to whether or not a grant of RCA’s color petition 
would so strengthen RCA’s industry position as to give it a clear monopoly in the 
manufacture of television broadcast and receiver equipment. In this respect the 
Commission considered, first, that whether or not RCA would obtain a monopoly 
by this means could not be determined at that time. The ownership of many 
patents was in doubt, moreover, it would only be after the adoption of the 
system that indicia of monopolistic control by RCA might be demonstrated, and 
in such an event the Commission’s statement in its first report on color tele- 
vision in 1950 would apply. The Commission there said: 

“If the Commission should find that a monopolistic situation does exist or 
such a situation should develop, the appropriate proceedings can be instituted 
under the antitrust laws or the Commission can seek from Congress legislation 
to prevent the building of monopolistic patent structures in the radio field, or 
both.” 

Another factor which influenced the Commission was the fact that RCA had 
consistently followed a practice of licensing all of its patents and this policy 
indicated that such patents would be available throughout the industry. To 
determine whether or not all of the essential patents would be made available, 
would have required the expenditure of considerable time and money. When 
the theoretical desirability of obtaining the information was balanced against 
the factors of time and expense the Commission felt that, all the circumstances 
considered, a further patent inquiry would serve ho useful purpose at that 
time. 

The fundamental question that the Commission has always faced when the 
question of whether or not a patent issue would be introduced, or, if such an 
issue is present, the weight that should be given it, is whether the Commission’s 
obligation and responsibility to provide the public with the best possible com- 
munication service that can be rendered should be indefinitely deferred until 
such questions of possible violation of an antitrust law or of patent misuse can 
be settled by the appropriate authorities. The Commission has taken the posi- 
tion that in such a situation it must proceed with its primary responsibility— 
to establish by Commission rules such requirements as are necessary to insure 
a good communication service. 

In view of all of the above-described circumstances, the Commission thus 
decided in the 1953 color decision that a patent issue should not be introduced 
because sufficient patent information was available to the Commission for it to 
make a satisfactory judgment of the patent positions of the various manufac- 
turers. The Commission also concluded, after exhaustive analysis and examina- 
tion of the technical aspects of the proposed system, that the National Tele- 
vision Systems Committee proposal had not only met the requirements of com- 
patibility of monochrome and color within a 6-megacycle band but it also pro- 
vided a color television service of good quality. Therefore, on December 17, 
1953, the Commission in docket 10637 adopted technical standards for color 
television which the Commission considered far superior to the 1950 standards 
which required the CBS field sequential system. 

Another problem raised by members of the committee is whether or not the 
Federal Communications Commission, after having adopted the standard, should 
change that standard because a manufacturer subsequently dominates the pat- 
ents necessary to comply with the standard. If, at the time the standard was 
promulgated no one person was in control of the patents and then subsequently, 
through purchase, sublicensing, expiration of basic patents, or some other 
method of patent acquisition, someone then becomes a dominating patent 
holder, is it necessary for the Commission to change its standards to destroy the 
monopoly ? 

The FM standards for the aural side of television which the Commission 
adopted on April 30, 1941, provide an illustration of the answer to this problem 
because they demonstrate that the Commission examined the patent positions 
of the various manufacturers prior to the adoption of FM standards and subse- 
quent to the adoption of those standards RCA achieved a dominant position with 
reference to FM patents. With minor revisions these standards are in effect 
today. The need for stability of standards to maintain a continuing high qual- 
ity broadcast service militates against a change in standards and because they 
were adopted in 1941 any examination of the Commission’s attitude toward 
patents must be made in the light of circumstances as they existed at that time. 

On December 27, 1939, the Commission issued a notice for an informal hear- 
ing (docket 5805) with reference to the use of FM or AM for aural broadcasting. 
It is to be noted that the notice included an issue to determine the existing 
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patent situation regarding these two forms of modulation. Armstrong, A.T. 
& T., GE., and Westinghouse reported that they had AM or FM patents appli- 
cable to high frequency broadcasting. RCA was required to report as to the 
patents it owned, the patents it sublicensed but did not own, and the patents 
under which it was only licensed to manufacture and sell. An analysis of the 
patent structure of RCA revealed that it either owned or had the right to sub- 
license others to manufacture and sell receivers for AM and FM as to all im- 
portant unexpired patents, except those owned by Armstrong. With reference 
to transmitters for high frequency broadcasting patent information disclosed 
that Armstrong, the Bell System, and RCA owned important patents. RCA was 
licensed to manufacture and sell transmitters under Bell System patents, but 
it had no rights under the Armstrong patents issued after 1927. In 1940, the 
Commission adopted standards for FM broadcast stations and, as a result of its 
patent study, the Commission believed that the standards it adopted did not 
specifically call for operations or equipment requirements covered by claims 
of existing patents and that no one patent holder was favored over another 
patent holder in the adoption of these standards. 

With reference to the sublicensing of FM transmitter patents RCA acquired 
the right to sublicense from the Bell System, G. K., and Westinghouse prior to 
the time that the Commission adopted standards for the aural side of TV 
broadcast stations. With reference to FM receivers, the principal aural patent 
holders were RCA, Armstrong, the Bell System, G. E., and Westinghouse; again 
RCA acquired the right to sublicense these patents prior to the time of the 
adoption of standards for the aural side of television. On April 30, 1941, the 
Commission adopted frequency modulation for the aural side of television broad- 
casting and again no one patent holder was favored over other patent holders. 

It thus appears the Commission records reflect diversity of patent control 
at the time of the adoption of the 1941 FM standards. RCA owned patents at 
the time of their adoption and had the right to sublicense other receiver and 
transmitter patents acquired prior to the adoption of the standards. Subse- 
quent to the adoption of the standards RCA developed additional FM patents 
and by agreement obtained the right to use and sublicense other FM patents. 
Thus it would appear that the Commission in the adoption of FM standards 
for the aural side of television broadcasting had considered that there existed 
a diversity of patent control at the time the standards were adopted, and any 
patent monopoly or patent misuse by RCA occurred after the adoption of the 
basic standards. 

When the Federal Communications Commission adopted technical standards 
in 1945 for the black and white transmission, the aural side of the TV broad- 
casting was FM and FM patents relating to the aural side of the TV broadeast- 
ing were in the hands of both Armstrong and RCA. After the Commission pro- 
mulgated its technical standards RCA paid Armstrong $2% million for a non- 
exclusive right to sublicense and retain royalties on all FM—TV receiver patents, 
which right, it has been alleged, gave RCA patent control of receivers for black 
and white television receivers. 

It must be recognized that in a discussion of technical standards the Com- 
mission must first adopt a system and then adopt standards to implement 
that system. Many of the standards adopted to implement a system are readily 
susceptible of change and do not disrupt ordinary television service. Other 
types of standards are basic to the existence of the system itself and to change 
those standards would result in a changed system. Thus, in this discussion any 
reference to technical standards is, of course, to those standards which are basic 
to the existence of the system. 

When the Commission has used the utmost care in the selection of the stand- 
ard that would spread the patent control over several or a number of persons, 
the subsequent acquisition of patent control by one firm would not necessarily 
constitute a reason for a change in the technical standards. It is reasonable 
to conclude that public interest would require that the standard remain the 
same irrespective of the acquisition of patent control because through the 
passage of time the public would have acquired a large number of television 
receiver sets. At the present time there are some 45 million television receiver 
sets in use throughout the United States and the modification of these sets to 
meet new basic standards of transmission or reception, or both, would cost the 
American public millions of dollars merely to avoid a patent monopoly that 
could redevelop in some form after the adoption of another set of standards. 











2832 REGULATORY COMMISSIONS AND AGENCIES 


Under these circumstances, it would seem appropriate that the most important 
criterion for the Commission to consider in determining a technical standard 
is the ultimate benefit to the public. The patent situation at the time of deter- 
mination of the technical standard is, of course, of importance to the Commis- 
sion because the Commission would not knowingly adopt a standard that would 
place an unfair competitive advantage in the hands of one manufacturer when 
comparable standards were available that would spread patent control over a 
number of manufacturers. 

The patent situation is critical to the Commission at the time of the adoption 
of the technical standards because once that standard is adopted it is not easily 
susceptible of change. A chaotic condition would exist throughout the communi- 
eation services if the Commission at frequent intervals instituted changes in 
technical standards as to transmission or reception or both. A major purpose 
of adopting a technical standard is to insure stability of transmission and recep- 
tion, as well as providing the public with the finest communication service 
obtainable. 

The question may arise as to whether or not the Commission should be con- 
tinually vigilant, after the adoption of a technical standard, as to the patent 
positions of the manufacturers producing equipment that meet the standard. 
If we assume that the technical standard should be changed when some patent 
holder achieved a dominant patent position and that it is the duty of the Com- 
mission to attempt to eliminate that patent domination by a change of standards, 
the answer is, of course, in the affirmative. If, on the other hand, we assume 
that the purpose of the technical standard is to secure continuing high quality 
communication service to the public over long periods of time, the role of the 
Federal Communications Commission with respect to a continuing investigation 
of the patent position of the various manufacturers becomes less important. 
Patent information would then be obtained, not for the purpose of changing a 
standard, but instead for the purpose of determining whether or not a patent 
monopoly existed to the extent that it would become a violation of the antitrust 
laws. Whether or not this Commission should actively pursue and investigate 
patent information under these circumstances depends on whether or not this 
Commission is the appropriate agency to determine antitrust violations with 
reference to patents related to the communications industry. If we assume that 
the Federal Communications Commission is such an agency the answer is, of 
course, in the affirmative. If we assume that the Antitrust Division of the 
Department of Justice is the appropriate agency to prosecute patent violations 
of the antitrust law, then the need for the Commission to gather patent informa- 
tion for antitrust violations is less evident. However, whatever information this 
Commission develops that would tend to indicate an antitrust violation will 
promptly be turned over to the Antitrust Division for appropriate action. That 
the Commission has consistently followed this practice will be developed herein- 
after. 

This is not to say that the Commission will not consider a violation of the 
antitrust law in connection with its own responsibilities. Section 3811 directs 
the Commission to refuse a station license for a construction permit to any 
person whose license has been revoked by a court under section 313. Section 313 
states that the antitrust laws of the United States apply to interstate and foreign 
communications.. Whenever a licensee of the Commission engages in patent 
misuse or patent monopoly, the Commission may inquire into the character quali- 
fications of the licensee to continue to operate in the public interest and, under 
appropriate circumstances, refuse to issue or renew a broadcast license.” The 
Supreme Court in the NBC v, U.S. (319 U.S. 190, 223, 224), has declared that 
the Commission need not wait until a violation of law is found to exist in some 
other forum prior to taking action looking toward the challenging of the licensee’ 
qualifications to use his license in the public interest. But in that case the 


1Sec. 314 (47 U.S.C. 314) also relates to the preservation of competition but with 
reference to cable, wire, telegraph, or telephone communication, 

*See also the Commission Report on Uniform Policy As To Violation By Applicants of 
Laws of United States, Docket No. 9572 (1950), ILR.R. 91:495. ‘The report deals with 
the broad aspects of qualifications of applicants and licensees and par. 15 contains in part, 
this statement: “As hereinabove pointed out, the Commission has the authority to 
examine pertinent aspects of the past history of an applicant and this history, of course 
includes any violation of Federal law. Even though no suit alleging illegal conduct has 
been filed, or if one has been filed but has not been adjudicated, the Commission may 
consider and evaluate the conduct of an applicant insofar as it may relate to mattern 
intrusted to the Commission.” (Italic supplied.) 
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Court also approved the Commission’s statement that “it is not our function to 
apply the antitrust laws as such.” (See also Mansfield Journal Co. v. F.C.C. 
(180 F. 2d, 28, 33, 34). 

In NBC vy. U.S., supra, the Court also noted “the Commission was thus per- 
mitted to exercise its judgment as to whether violation of the antitrust laws 
disqualified an applicant from operating in the ‘public interest’.” 

The Commission has consistently taken the position that while it may inquire 
into any activity by a licensee in order to determine whether or not the activity 
will disqualify the licensee from using his license in the publie interest, the 
Commission has also said it did not make a determination of alleged antitrust 
violations since such a function was properly prosecuted by the Antitrust Division 
of the Department of Justice. Whenever the possibility of a violation of the 
antitrust law has become apparent to the Commission, the Commission has trans- 
mitted the information which formed the basis of an alleged violation of the 
antitrust laws to the Department of Justice in order that an expert evaluation 
could be made of the information and an appropriate action filed in the Federal 
district court. 

The appropriateness of the Commission's policy of requesting the Department 
of Justice to pursue antitrust violations has been amply demonstrated by two 
consent decrees and a recent Supreme Court decision. The committee’s record 
already reflects the consent decree which the Department of Justice obtained 
against A.T. & T. in 1956 and the benefits to the public flowing from that decree 
need not be further reiterated at this time. 

However, subsequent to the testimony in this record the Department of 
Justice obtained a consent decree against the Radio Corp. of America on October 
28, 1958, in the U.S. District Court for the Southern District of New York. 
(U.S. v. RCA, Civil No. 97-38.) The information which formed the basis of 
this action was supplied by the Commission to the Department of J'ustice on 
November 23, 1951, and on November 19, 1954, the Department of Justice filed 
an antitrust action against RCA. 

Subparagraphs (A) and (C) of section 5 of the consent decree are of par- 
ticular interest because they provide under certain conditions for the com- 
pulsory licensing of all of RCA’s existing color television patents and for the 
compulsory licensing of any RCA patents which may issue for a 10-year period 
in the future, if the use of these patents are required in order to comply with 
the color television technical standards adopted by the Commission and pro- 
vided that the invention is covered by an existing patent application. Gen- 
erally, there were three basic forms of relief provided: One was the compulsory 
licensing of existing patents just referred to; a second was the prohibition 
against various licensing and commercial practices by RCA; and the third con- 
tained certain provisions which required RCA to furnish certain services and 
limiting the scope of its operation in certain respects. It thus appears that the 
Commission, in following an orderly and consistent policy, has been able to pro- 
vide the public with a fine television service and appropriate liaison with the 
Department of Justice led to the consent decree and thus established competi- 
tive patent positions between RCA and its competitors. 

The recent decision of the U.S. Supreme Court defined some of the limitations 
of the Federal Communications Commission with respect to the application of 
the antitrust laws. See United States of America v. Radio Corporation of 
America and National Broadcasting Co., Inc., 358 U.S. 334 (decided February 
24, 1959). 

The principal question presented in that case was whether approval by the 
Commission for NBC (an RCA subsidiary) to exchange its Cleveland station 
for one in Philadelphia, and in this manner bar an independent action on the 
part of the Department of Justice to attack the exchange as being in further- 
ance of a conspiracy to violate the Federal antitrust laws. The Supreme Court 
examined the appropriate sections of the Communications Act and the legis- 
lative history relating thereto and decided that Congress had not authorized 
the Commission to decide antitrust questions as such and that the Commission 
action here complained of did not prevent enforcement of the antitrust laws by 
the Department of Justice. In this respect the Court said: 

“Thus, the legislative history of the act reveals that the Commission was not 
given the power to decide antitrust questions as such, and that Commission 
action was not intended to prevent enforcement of the antitrust laws in the 
Federal courts” (p. 346). 
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In discussing the application of the doctrine of primary jurisdiction, it is 
interesting to note that the Court characterized the regulatory authority of the 
Commission over the broadcast industry as contrasted to the common carrier 
jurisdiction in this Commission. The Court said: 

“Appellees, like unregulated business concerns, made a business judgment as 
to the desirability of the exchange. Like unregulated concerns they had to make 
this judgment with knowledge that the exchange might run afoul of the anti- 
trust laws. Their decision varied from that of an unregulated concern only 
that they had to obtain the approval of a Federal agency. But scope of that 
approval in the case of the FCC was limited to the statutory standard, ‘public 
interest, convenience, and necessity’ ” (pp. 350 and 351). 

In reversing the action of the Federal district court which had held that 
Commission approval barred the antitrust action by the Department of Justice, 
the court said: 

“But unless the FCC had power to decide the antitrust issues, and we have 
held that it did not, the Government had no duty either to enter the FCC proceed- 
ings or to seek review of the license grant” (p, 352). [Italics supplied.] 

From the foregoing decision, it appears that the Supreme Court has vindicated 
the position that the Commission has taken that it had neither the statutory 
authority nor the necessary expertise to decide antitrust questions in the first 
instance except in the limited circumstances heretofore discussed. 

Another factor to be considered is the fact that the main remedial power of 
the Commission against broadcast licensees who engage in activities violative 
of the antitrust law is revocation of the broadcast license. In many instances 
it is quite conceivable that revocation of a license would be either inequitable 
or inadequate. A district court acting pursuant to statutory powers granted 
to it can give appropriate and effective relief which the Commission is not 
empowered to impose. 

From the foregoing it is evident that the Commission has accumulated a great 
deal of patent information throughout the years. It is equally evident that the 
accumulation of patent information has been an incident rather than a primary 
function of the Commission. The volume and character of patent information 
which the Commission should secure with reference to any specific factual situ- 
ation is in an area where the Commission must exercise discretion and judgment. 
At no time has the Commission ignored its responsibility to secure patent infor- 
mation in appropriate circumstances. 

The Commission has followed a long established policy that it would not know- 
ingly place an unfair competitive advantage in the hands of one manufacturer 
if it were in the public interest to adopt standards that would allow several 
manufacturers to compete. However, in the adoption of standards the dominant 
policy of providing the public with the best obtainable communication service 
has always been of greater importance than patent problems because the publie 
is entitled to that kind of service irrespective of a possible patent monopoly or 
patent misuse; patent monopolies or patent abuses can be corrected in appropri- 
ate forums without sacrificing the public’s right to a superior communications 
service, 

The Commission has never felt that it has a fundamental obligation toward 
primary enforcement of the antitrust laws as such but that it should only make 
an appropriate application of them with respect to the Commission’s obligations 


under the Communications Act. The Commission does not conceive that the 
duties that the Congress aced on it as mtaining a mandate to enforce the 
antitrust laws as the enforcement agency in this area. The Commission has 
instead attempted to remain alert and vigilant to | sible violations of such 
laws and, in the event of a violation or possible violation of the antitrust laws 
as to which it is informed the Commission has placed the information consti- 
tuting the basis of the alleged violation in the hands of the Department of 


Justice as being the appropriate body to prosecut antitrust violations. 


Mr. Lisuman. Continuing the questionine on FM transmission 
standards, when these standards were originally acopted by the Com- 
mission, is 1t a fact that the principal patents involved were owned 


or controlled by Colonel Armstrong? 

Mr. Hype. It is my understanding that Colonel Armstrong was the 
inventor and chief proponent. But there are, I believe, a number of 
patents which have some relationship to the use of FM techniques. 
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Mr. Lisuman. At the time when you established these FM trans- 
mission standards did the RCA have any patent holdings in FM 
transmission equipment? 

Mr. Hyper. I cannot give you an answer to that from my own 
information. 

Mr. Lisoman. Mr. Chairman, I would like to have the witness 
supply for the record a statement showing ths ut at the time FM trans- 
mission standards were adopted by the Commission RCA did not have 
patent holdings on FM transmission equipment at that particular 
time. 

Mr. Hype. We will supply such information as we can on that 
point from our files. 

The Cuarrman. Is that information available in the Commission 
records ? 

Mr. Hype. There will be information on this subject. Whether I 
can give a definitive and yesr-or-no answer such as requested here can 
only be determined when we have had a chance to examine our files, 
records. 

The Cuarrman. You supply such information as you can; all you 
can on this point. 

We are going to have RCA people here, and certainly we can get 
all the facts regarding that matter then. 

Mr. Hype. We will be pleased to do so. 

(The information requested is contained in the supplemental state- 
ment on p. 2825.) 

Mr. Lisuman. In establishing these FM transmission standards, 
the Commission inquired into and required the filing with it of in- 
formation concerning Armstrong’s patent structure, did it not? 

Mr. Hype. I do not have any ‘personal recollection of the proceed- 
ings because I was occupied with other tasks in the organization at 
that time. I have no reason to question your statement. 

Mr. Lisuman. Again, Mr. Chairman, I would like to have the wit- 
ness instructed to bring in data from the files of the FCC showing 
that in establishing the FM transmission standards the Commission 
inquired into and required production and filing with it of informa- 


tion respecting Armstrong’s patent structure. 


Mr. Hype. We will supply that. 

The Cuarrman. You can supply that information. 

Mr. Hyper. I am sure we can. 

(The information requested is contained in the supplemental state- 


| ment on p. 2825.) 


Mr. Lisuman. I will address this question to the Chairman. 

Do you know when the Commission established standards on black- 
and-white TV transmission ? 

Mr. Dorrrer. I have no present knowledge of that. 

Mr. Lisuman. Do any of the gentlemen present know the date 
when such standards were established ¢ 

Mr. Dorrrer. Mr, Allen. 

Mr. Auten. The history of black-and-white television has been 
rather a complicated one, but my recollection is that the first stand- 
ards were adopted by the Commission in the year 1941, in the spring 
of 1941. But the war interfered with any great expansion at that 
time, and it was not until after the war that television really got 
going. 

82000—59—pt. 727 
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Mr. Lisoman. 1945? 

Mr. Auten. 1945 and thereafter. 

Mr. Lisuman. I will address this question to the Chairman, and 
if he cannot answer it he may refer it to whoever can. 

In the proceedings sueilent upon the establishment of the black- 
and-white standards did the Commission inquire into the patent 
structures involved ? 

Mr. Doerrer. I must refer that question to Mr. Allen. 

Mr. Auuen. I do not have a definite recollection as to the details 
of that proceeding, as to how far the Commission went into the patent 
situation. It may have been that they did, but I think that we should 
supply this for the record as we are doing for FM. 

(The information requested is contained in the supplemental state- 
ment on p. 2825.) 

Mr. Lisoman. To make it precise, what we would like to have for 
the record is this: 

Did the Commission require RCA to file information with it con- 
cerning patents on equipment used in the receiving and transmit- 
ting of FM broadcasting ! 

Again I will address the Chairman. 

When did the Commission establish color video standards? 

The Cuarrman. Before we leave this other question, to help some 
of us a little bit, tell us who Colonel Armstrong is. 

Mr. Lisuman. I think Mr. Allen can tell you who Colonel Arm- 
strong is. 

Mr. Auten. The late Col. Edwin H. Armstrong was a very noted 
inventor in the field of radio and had an early concept of FM as a 
method of modulation which would eliminate the types of noise that 
you would get with the regular AM broadcasting. He is well known 
in sachendeat circles, and received many honors from the technical 
societies in this country. 

The CHarrMan. Did he have his own company ¢ 

Mr. AxuEn. I believe that he operated mostly as a private owner 
of patents and a private researcher. 

The Cuarrman. Did he develop frequency modulation ? 

Mr. Auten. He developed the system of frequency modulation on 
which he secured several very important patents. 

The Cuarrman. How many / 

Mr. Auten. I do not know offhand. I would say it was in the 
neighborhood of a half dozen which were of great importance to the 
system. 

The Cuarrman. I assume from the questions asked by the chief 
counsel a moment ago that along the line somewhere his patent rights 
were transferred to RCA. Isthat right ? 

Mr. Auten. No, I donot think so. 

The Cuatrman. Mr. Lishman. 

Mr. Lisuman. I will connect up these questions later on. 

The Cuarrman. I thought you were going into something else, and 
I did not want to leave it that way without knowing a little something 
about it myself. 

Mr. Lispman. These questions will be connected. 

Mr. Fiynt. I have a question to ask Mr. Allen. 
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Is it a fair summation of your statement that Colonel Armstrong 
yas the outstanding technical expert in the field of frequency modula- 
tion radio? 

Mr. Aven. I would say he was probably the outstanding exponent 
of it and certainly one of the top men in frequency modulation. 

The Cuarrman. You may proceed then, Mr. Lishman. 

Mr. Lisuman. Mr. Chairman, in the color standard proceedings did 
the Commission require companies to file with the Commission infor- 
mation respecting their patent position in color TV equipment ? 

Mr. Dorrrer. Which proceeding are you referring to ? 

Mr. Lisuman. In the establishment of the color transmission. 

Mr. Doerrer. They established standards in 1951, which was before 
my time. 

Mr. LisumMan. Now we will go into both proceedings. 

Mr. Dorrrer. And 1953. 

Mr. LisoMANn. Let’s address ourselves to the 1951 standards. In 
those proceedings did the Commission require companies to file with 
it information respecting their patent position ? 

Mr. Doerrer. I cannot answer that of my own knowledge. 

Mr. LisomMan. Can Commissioner Hyde answer that question? 

Mr. Hype. We obtained information from the companies, and we 
also heard testimony on the subject. 

Mr. LisHmMAn. Were they required to file reports with the Com 
mission ? 

Mr. Hyper. They have been required to file reports, and, as a mat 
ter of fact—— 

Mr. LisuMaNn. Concerning their ownership and control of patents ? 

Mr. Hype. Well, it is my understanding that the reports cover that 
area, yes. 

Mr. LisuMAn. Are those reports on file with the Commission ? 

Mr. Hyper. I believe they are. 

Mr. LisumMan. Were they required pursuant to a rule of the Com- 
mission or were they voluntarily supplied ? 

Mr. Hyper. My recollection is that, they were required pursuant to 
our orders issued by the Commission in connection with its proceed- 
ings. 

Mr. Lisuman. And in the subsequent color standard proceedings 
did the Commission require companies then to file information respect- 
ing their ownership and control of the patents involved ? 

Mr. Hype. During the period from the 1950-51 proceedings until 
1953 the Commission maintained a continuing study of techniques— 

Mr. LisuMman. I am not asking that question. Iam asking whether 
the Commission required the companies to file reports detailing their 
patent ownership and control. 

Mr. Hype. We did not enter an order— 

Mr. LisoMaANn. That answer is sufficient for my purpose. 

Mr. Hype (continuing). We did not enter an order requiring in-use 
submission of patent information. It was our understanding that 
many claims would be filed with the Patent Office in an effort to obtain 
patent rights on techniques which were in the process of rapid develop- 
ment during this period. 

Mr. Lisuman. I want the record to make clear that the Commis- 
sion did not require RCA or any other company to file information 
concerning patents when these standards were established. 
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Mr. Hype. I would like the record to show, Mr. Chairman, if I may, 
that the Commission did not ignore developments in this field at ail. 
It was maintaining a continuing liaison with developments in the field, 
sending its technical men out to make observations. And the Com 
mission was fully aware of what was going on in this field. 

The Cuarrman. Now, Mr. Commissioner, there is no indication or 
implication by these questions that the Commission has been derelict 
or has been ignoring anything. The only thing we are trying to do 
is “gt ag the facts in the record. You can state what that is. 

I do not think you should take any exception to developing what 
the facts are. That is all we want. 

Mr. Hype. Mr. Chairman, that is my interest, too. I hope that the 
full facts will be shown on the record. 

Mr. Lisuman. I still want to have the record show, with a “yes” or 
“no” answer, without a speech, whether or not the Commission did 
or did not require, by order, the filing of patent information with it 
when it established color standards. That calls for a “yes” or “no” 
answer. Did it or didn’t it? 

The Cnarrman. The answer is“No.” He just said it was “No.” 

Mr. Frynt. Mr. Chairman, I think, even though a “yes” or “no” 
answer can be called for, that once the answer is given the rule of 
evidence permits the witness to explain his “yes” or “no” answer, if 
he so desires. 

I think that your answer was clear. 

Mr. Hyper. I explained yesterday that in connection with the 1953 
proceeding the Commission did make a study of what should be the 
scope of the hearing, what would be necessary at this stage in the light 
of the information we had already gather ed, and in the light of infor- 
mation we had, and in the light of the conditions under which the new 
proposals had been submitted. 

We did not find it necessary to issue a new order requesting submis- 
sion of patent information. It was our understanding at the time that 
the most that we could have obtained in specific places would be infor- 
mation as to what assertions or claims would be advanced. Even 
that would have been difficult, because applicants are very wary about 
tle wisdom of disclosing patent information until they are protected 
by the issuance of patents. 

Mr. Lisuman. I would like to ask this question of the chairman: 

Is it not a fact that color TV standards established by the Com- 
mission can be met only by equipment on which RCA owns or con- 
trols the patents ? 

Mr. Dorrrer. I cannot answer that from my own knowledge. 

Mr. LisuMan. Is there anyone in the Commission who could answer 
that? 

Mr. Auten. Mr. Counsel, I would like to reiterate in part something 
that Commissioner Hyde said. 

This set of standards which were adopted by the Federal Com 
munications Commission in 1953 wane a very recent development that 
had been worked out through the National Television Systems Com 
mittee in a series of tests extending over a period of about 2 years, and 
none of these companies at that time, as far as I know, had very 
definite indications of just what areas they would be able to make 
and sustain patent claims. Lots of them, I am sure, had not yet even 
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filed patent applications, and anyone who is familiar with the processes 
in the Patent Office and the interference procedures through which 
you have to go in order to establish your claim to a prime invention 
knows that these things do not happen in a few months, and, in all 
probability, the fundamental patent applying to this issue will not 
be answered for years. 

Mr. Lisuman. Mr. Chairman, that answer is not responsive to the 
question. 

The CHarrman. State the question again. 

Mr. Lisuman. Is it not a fact that color TV standards established 
by the Commission can be met only by equipment on which RCA owns 
or controls the patents? That is a simple question. 

The Cuarrman. Do either of you know whether or not that is true? 

Mr. Baxer. I would like to state that since Mr. Bauer was in my 
office and did a certain amount of the analysis relating to patents, 
and made reports through me to the Commission, I cannot state on 
my own knowledge, but only state from what his reports show, namely, 
that no television receiver today can be constructed without at least 
some of the patents of RCA, but that there are a number of patents 
which are not owned by RCA;; at least were not owned by RCA at the 
time the color standards were adopted, that were also necessary. 
Some of those today are in the hands of RCA and some of them are 
not. Also, some of the patents are in dispute in the courts, and only 
when a decision is reached there will anybody be able to tell you 
whether you require only RCA’s license or others. 

That is as much as we can say with respect to what the color 
standards today require. 

The Cuatrman. Your answer is that you cannot construct such 
facilities for broadcasting stations now without at least some of RCA 
patent rights ? 

Mr. Baker. That is correct. 

The Cuarrman. And it may be after the courts get through con- 
sidering it, if the present situation continues, that all of them will 
have tocome from RCA. Is that right? 

Mr. Baker. It may be that they have to have licenses from both 
RCA and others, or it may merely mean that they have to have a 
license only from RCA. We cannot state that until some decisions 
are reached. 

The CuHatrMan. However, a part of that is still in litigation. 

Mr. Baker. That is correct. 

Mr. Harr. Just to clear that up, is RCA a party to all the litiga- 
tion that you speak of ? 

Mr. Baxer. The litigation I am speaking of is the one between 
RCA and Philco. 

Mr. Harr. Then, if I understand you correctly, either Philco has 
the rights or RCA has the rights, and that is what the courts are de- 
termining ? 

Mr. Baker. Yes. But there is no doubt from the reports of 
the patent advisers to my office that, irrespective of whether Philco 
has certain rights, you will still have to have a license from RCA for 
practically any television receiver. 

Mr. Hate. I understand that, but I mean there is no third party 
in the picture? It is just Phileo and RCA? That is what I am try- 
ing to get at. 
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Mr. Baxer. There are certain other claims which are claimed in 
before the Patent Office by people like Hazeltine. There are certain 
patents which have not been transferred to RCA. This is discussed 
in a letter to this committee, my understanding is, by RCA, which 
to my recollection, does coine ide with what the analy sis by Mr. Bauer 
showed in my office. 

The Cuarrman. And the letter was put in the record. 

Mr. Lisuman. Mr. Chairman, the Commission has ay held 
hearings on docket No. 11279 involving subscription TV. Is that 
correct ¢ 

Mr. Dorrrer. That is right. We haven’t had any hearings. We 
have had rulemaking proceedings. 

Mr. Lisuman. No hearings ? 

Mr. Dorrrer. Not yet. 

Mr. LisumMan. But a proceeding has been instituted ? 

Mr. Dorrrer. A rulemaking proceeding; yes. 

Mr. Lisuman. In this rulemaking proceeding am I correct in un- 
derstanding that three different transmission systems are being pro 
posed ? 

Mr. Dorrrer. I am aware that three systems, but- 

Mr. Lisuman. Are these three systems being proposed Skiatron, 
Zenith, and Paramount (Chromatic Ls aboratories) ? Are those the 
three proposed ? 

Mr. Dorrrer. Those are three, and I thought there were two more, 
with variations. Wereally haven’t gotten into it that far. 

Mr. Lisuman. I am just inquiring as to the proceeding and who the 
companies are that are making transmission system proposals. And, 
as I understand it from the records that I have loalesd at, the three 
systems being proposed were those by Skiatron, Zenith, and Para- 
mount. 

Mr. Derrer. Yes. 

Mr. Lisuman. I think that is shown in the papers in your docket 
11279. 

Mr. Dorrrer. Yes, but I think there were others later, Mr. Lish- 
man. 

Mr. LisoMan. It is also my understanding—and you correct me if 
I am wrong—that in this proceeding the RCA has not proposed any 
different transmission system. Is that correct ? 

Mr. Dorrrer. I am not. aware of that. 

Mr. Baxer. May I add, to make the record clear, that although 
these are specific systems, since they would all have to go over trans- 
mission standards which are presently in existence with black and 
white, they would also have to depend in part on the RCA patents 
which are present. This is true of most every invention based on top 
of other inventions. 

I just think the record should show they would be required also to 
depend upon a licensing from RCA on your basic patents in the black 
and white field. 

Mr. Lisuman. Thank you. 

Is it a fact that in this subscription ‘TV proceeding—and correct me 
if Iam wrong—the Commission has asked each of the three proposers 
I have named to submit a list of the patents they own, control, or are 
licensed under ? 
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Mr. Dorrrer. Yes. 

Mr. Lisuman. Mr. Chairman, why does the Commission feel it im- 
portant in the case of FM transmission standards and in the case of 
subscription TV proceedings to require the proposers to submit a list 
of the patents they own, control, or are licensed under, and yet does 
not require submission of the same information concerning the patent 
structures of RCA ? 

Mr. Hype. The answer to that question can be found in the condi- 
tions under which each of these proposals came up and the circum- 
stances under which they were considered. 

In the case of subscription systems there are several a 
systems, as has been mentioned here. And, also, this is the initia 
examination of this type of thing. 

At any time when you have a conflict like this and where there is a 
contest, it will be relevant for us to determine the basis of the interest 
that the proponent has: is their opinion favoring a given method 
influenced perhaps by patent claims? 

In the color standards proceeding of 1953 there were no competing 
systems; one to be compared against the other. We had been through 
that phase of it twice and had made exhaustive studies of the atti- 
tudes, points of view of everyone submitting testimony or evidence in 
it. We had reached the stage where it didn’t seem that any useful 
purpose would be served by starting a new patent search. 

Mr. LisuMan. Mr. Chairman, I would like to return again to your 
statement of yesterday where you indicated that the duty of requiring 
information concerning patent structures devolved more upon the 
Department of Justice than upon the Federal Communications Com- 
mission. 

Again I would like to ask have you had an opportunity to consider 
what other agencies do have patent staffs capable of dealing with 
matters in the communications field ? 

Mr. Dorerrer. I have not had such an opportunity. 

Mr. Lisuman. You had no opportunity to check, for example, 
whether the Department of Justice has or ever had such a patent staff ? 

Mr. Dorrrer. Mr. Lishman, I hate to burden the committee with 
what I did after I left the stand yesterday until I feel asleep at 3 
o’clock this morning. 

Mr. Lisuman. I guess we suffer the same mutual trouble. 

Mr. Dorerrer. We had some other committees here before yesterday 
afternoon. 

Mr. Lisuman. Is it not a fact that there are peculiar patent problems 
involved with the FCC in that the Commission itself establishes tech- 
nical standards, and that, in establishing these technical standards, it 
must have engineering and technical personnel capable of dealing with 
all the patent problems that would be involved ? Ts that correct ? 

Mr. Dorrrer. No; that does not follow, Mr. Lishman. 

Mr. Lisuman. Why doesn’t that follow? 

Mr. Doerrer. The FCC organization has been set up in performance 
of many duties, but, in this particular field, to examine and to approve 
the best possible standards from the public service viewpoint. 

The emphasis is on securing the public benefit in the transmission 
and in the receiving of signals. 
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The manner in which the people who submit their ideas got them, 
whether they were patented or whether there are patents pending g, or 
whether there are patents in litigation are subsidiary problems, and 
it requires different technical people. The one characteristic is essen- 
tially a policeman’s job, and the other, upon which we lay emphasis, 
is the exploitation for the public good. We are explorers; not police- 
men. 

Mr. Lisoman. Mr. Chairman, could you describe how the Commis- 
sion goes about adopting its technical standards? 

Correct me if I am wrong in my understanding. The so-called 
industry, as I understand it, submits a proposed set t of standards with 
the Commission. The Commission then instructs its engineering and 
technical people to inquire and make a report concer ning the excellenc y 
of the standards proposed. 

Mr. Dorrrer. May I just answer from the broad administrative 
aspects and then refer the technical question to Mr. Allen. 

The adoption of standards follows the same procedure as does the 
adoption of any other rulemaking proceeding, in which the public is 
advised, has the opportunity to submit its ideas, and when those ideas 
are submitted they are subject. to inspec tion and criticism by most any- 
body, both within and without the Commission. 

There is a good technical answer, I would like to refer to Mr. Allen. 

Mr. Lisuman. I would like to have that answer 

Mr. Auten. The method to which you refer, of hs aving a group of 
industry people to submit standards to the Commission, is Just one 
of several methods by which the Commission may proceed to set 
standards. 

In general, the procedure is as described by the chairman, that the 
Commission will have a penne of proposed rulemaking in which 
tentative standards are oF out, or perhaps a broad inquiry is set out, 
depending on how much advance information we have of a technical 
nature. Then the industry and other interested persons have an 
opportunity to submit information to the Commission and comment 
on this proposal. 

If the standards are in a complex field and if the information pres 
ently available to individuals is not such as to give a prospect of 
developing a good set of standards, the problem may either be sub- 
mitted by the Commission to a special committee or the industry may 
voluntarily set up its own committee to m: ake a study of the problem 
and make a recommendation to the Commission on a broad basis. 

Mr. Lisuman. In the course of its proceeding does the Commission 
instruct its engineering or technical staff to ascertain whether or not 
the proposed standards are limited to or restricted or tied in with 
any patent system of any particular company ? 

Mr. ALLEN pt studies in general are made, or have been made 
by patent counsel and, to some extent, by my office in connection with 
various proceedings. 

As the chairman said, though, that is not the primary duty of our 
office. 

We try to examine the standards from the standpoint of getting 
the best standards to provide the kind of service that the Commission 
thinks that the public should have. And, in my opinion, we have 
been successful in doing that. 
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Mr. Lisaman. Mr. Chairman, if I may ask you a question now, in 
promulgating these technical standards in a field where it is known 
that there are patent monopoly questions, has the Commission ever 
sought the cooperation of the Antitrust Division of the Department 
of Justice before est: ablishing the technical standards involved ? 

Mr. Dorrrer. What period of time are you referring to? 

Mr. LisumMan. At any time. 

Mr. Dorrrer. I don’t know of any color standards. 

Mr. Lisuman. I mean any standards. I am talking about any of 
the technical standards that were established at the Commission in 
any instance. 

Before establishing these standards, has the Commission sought 
the advice or assistance of the Department of Justice with respect 
to patent monopoly problems that were involved ! 

Mr. Dorrrer. My answer to that is “yes. 

Mr. Lisuman. Could you specify at you have done that? 

Mr. Dorrrer. The manner in which we get the assistance of the 
Department of Justice is by establishing a liaison functions in the 
Office of the General Counsel, and all of the bureau heads are alerted 
to that liaison function, as are the Commissioners. 

Mr. Lisuman. Has the Department of Justice ever given you any 
any written report as to its advice concerning your technical standards 
with reference to the patent problems involved ? 

Mr. Doerrer. I don’t know of any. 

Mr. Lisuman. Mr. Commissioner, you indicated that you could not 
in your statment yesterday go into this patent monopoly problem or 

require the filing of information concerning patents because of lack 
of personnel and funds, And you also stated that various other agen- 
cies of the Goevrnment had expert staffs who would be capable of 
going into the matter. 

Mr. Dorrrer. You were speaking about advice from the Department 
of Justice regarding technical standards. 

Mr. LisuMman. In your testimony yesterday, as I understand, you 
stated that the only agency that had the staff necessary for the work 
involved in having companies file patent information was the Depart- 
ment of Justice. 

Mr. Dorrrer. [ also indicated that perhaps the Patent Office. 

I am on occasion surprised to learn that some agencies have some 
functions about which I knew nothing. 

Mr. Lisuman. When your Commission iteelf, according to your own 
statement, lacks the personnel to handle the job, and in your own state- 
ment you state that another department of the Government does have 
such personnel, don’t you think it would be in the public interest for 
the Commission to enlist the services of this other department which 
has such personnel before it undertakes to promulgate any technical 
standards which are tied to the patent structure of one company 4 

Mr. Dorrrer. Now you are talking again about technical standards. 

Mr. Lisuman. That is what I have been talking about all through 
here. 

Mr. Dorrrer. I thought you were talking about misuse of patent 
advice. 

Mr. Lisuman. I am talking about the establishment of technical 
standards. Iam sorry if you misunderstood. 

32090—59—pt. T—-—_ 28 
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Mr. Dorrrer. I was under the impression that prior to the adoption 
of a standard the staff is perfectly free to consult the Bureau of Stand- 
ards with respect to any data that it had. Iam just talking about the 
prime job of attempting to get the best possible standard. 

Mr. Lisuman. We have no quarrel in that. What I am getting at 
is in ascertaining whether or not the technical standards, excellent as 
they are, are written so as to be tied to or limited to a patent structure 
owned or controlled by one company, has your Commission ever sought 
or received the assistance of the De ‘partment of Justice before you 
promulgated such technical standards 4 

Mr. Hype. Mr. Chairman, may I respond to that question ¢ d 

The making of technical standards is assigned to the Commission by 
Congreess for the purpose of obtaining the best possible communi- 
cation services for the public. We do not think of writing the tech- 
nical standards as a device for policing patent pools or as a device 
for enforcing the antitrust laws. 

We would not knowingly write standards which conduce to an 
unhealthy situation, but the issue really is as simple as this: 

Should the United States have the benefit of the best technical de- 
velopments for their communications services and leave to appropriate 
agencies the policing or the preventing of any abuses? Or should 
we content ourselves with some ‘thing less desirable from a communi- 
cations service standpoint in an effort to use the Communications 
Commission’s licensing and rulemaking functions as a primary method 
of preventing monopoly / 

In other words, should we approve standards using techniques less 
advantageous to the service than those known to us simply to prevent 
a patent holder from having the benefits of a patent issued to him by 
another arm of the Government for the purpose of encouraging inven- 
tion and development ? 

We do not think of our rulemaking function and our function of 
establishing standards as being primarily concerned with enforce- 
ment of the antitrust laws, although we do not ignore our duty to use 
appropriate care in this field. 

Mr. Dorrrer. May I add one brief sentence. 

Where evidence is plain and discernible, certainly this Commission 
would act, but where it consists merely of allegations and urgency 
that we explore the possibilities is where the Commission answers to 
the contrary, saying that that essentially is the function of some 
other department of Government. 

Mr. LisumMan. Commissioner Hyde, you said—and I agree with 
you—that the Commission would not knowingly write standards 
which would be conducive to the establishment of a monopoly in the 
equipment field. 

If that is so, why does the Commission object to making a rule re- 
quir ing the patent holders to file necessar y information with the Com- 
mission concerning their patents / 

Wouldn't that assist the Commission in not knowingly writing 
standards which are tied to the patent structure of one company ¢ 

Mr. Hyper. We have a long-established practice of requiring sub- 
mission of patent information from the major patent holders in the 
field, and we have thought it best to exercise our authority to secure 
information on a case-by-case basis in addition to this annual inquiry 
that we make. 
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We have been concerned about the wisdom of setting up a patent 
registration system in our shop, assuming a responsibility to police 
patent pools, when the law does not give us either the sanctions or the 
authority to do it in the way it would be done by the law-enforcement 
agency. 

7 personally have been concerned lest the Commission’s efforts in this 
field would be thought of as taking care of the situation and perhaps 
discouraging activity in the field by the law-enforcement agency which 
has the paramount duty in the field. 

Mr. Lisuman. On the other hand, in the report and order of April 
24, 1957, both Commissioners Bartley and Lee disagreed with what 
you have now said. Is that correct ? 

Mr. Hype. I believe that the main difference of opinion goes to 
this question as to which is the more efficient way of gathering 
information. 

Mr. LishmMaANn. Maybe I should read into the record the dissenting 
statements of these Commissioners. Or perhaps we better reserve 
that for their appearance because that is not my understanding. 

Mr. Hype. I would like to mention in this connection that the Com- 
missioners who participated in the 1953 rulemaking to establish new 
color standards were unanimous in the vote to proceed in the manner 
that was used. There was no disagreement with the decision of the 
Commission not to undertake a broad, comprehensive investigation of 
patents at that time. 

Mr. Lisuman. Now, Mr. Chairman, I would like to ask you some 
questions, if I may. 

In your opinion, under the existing technical standards does any 
person other than RCA have an incentive to spend the sums neces 
sary for fundamental research and development ? 

Mr. Dorrrer. I couldn’t answer that from my own knowledge. 

Mr. Allen indicates that there is. May I refer that qustion to 
Mr. Allen ? 

Mr. LisnMan. Yes, sir. 

Mr. ALLEN. I would say that there is very definitely the incentive 
for research and developme nt in the electronics and the television 
industry. 

I think that a survey of the number of research agencies in the field 
will substantiate that. 

Mr. Lisuman. I would like to ask the chairman this question : 

How can the Commission descr ibe its policy of ignoring the relation 
of its technical standards to patent control as a hands-off policy when 
its regulations limit broadcasting to those who hold licenses under 
patents controlled by one company ? 

Mr. Doerrer. I don’t think that that is the situation at all. 

Mr. LisHmMaANn. You don’t agree that under your present standards 
one company owns or controls the patents which are required in the 
equipment used ? 

Mr. Dorrrer. I have no knowledge of that. I understand that the 
RCA owns a substantial number of patents, but they were not the 
sole owners at the time the color standards were adopted. 

Mr. LishMan. That leads to this question: 

If the FCC had a rule in effect requiring the filing of patent 
information, patents in use, related agreements, and licenses, would 











2846 REGULATORY COMMISSIONS AND AGENCIES 


not this enable the FCC to make early detection of patent misuses 
and help the Commission to make earlier ascertainment as to the need 
for changes in existing technical standards? 

Mr. Dorrrer. You are speaking about a general rule ? 

Mr. LisHMan. Yes. 

Wouldn’t that be a service in the fields I have just enumerated ? 

Mr. Dorrrer. In my opinion, no, as long as we have that power and 
the Commission has exercised that function on an ad hoc basis. 

May I read into the record a dissenting opinion which I wrote— 
it is only about four paragraphs—in docket No. 11119: 


Apart from serious doubt as to the Commission’s statutory authority to 
reqrire a blanket reporting of patent matters, the rule holds little promise of 
achieving any practical results. Admittedly, the rule was not primarily designed 
to ferret out violations of law relating to illegal patent activities, agreements 
in restraint of trade, or attempts to monopolize. These are the primary funce- 
tions of other departments of government. These agencies are performing their 
duties. (See United States v. RRC, complaint filed in the U.S. District Court 
for the Southern District of New York on November 19, 1954.) 

An objective of this rule is that comprehensive reporting of patent material 
may, by merely filing, prove useful to the end that benefits of new inventions 
and developments may be made available to the people of the United States or 
helpful to competitors to avoid inadvertent infringements, or that such filings 
may be useful to the Commission in adopting policies with respect to licensing 
of broadcasters. 

If the proposed rule were to be implemented with an adequate and well- 
trained staff, it is possible that some of this information might promote the 
public interest, be of aid to the industry, and be of help to the Commission in 
the policymaking function. However, the Commission is not adequately staffed 
with trained personnel to sort, classify, file, analyze, evaluate, or recommend 
any Commission action. Rather, this mass of material is to be merely filed 
with the Commission and placed upon the shelf in the hope that some day 
perhaps some of it may become useful. Merely to gather material out of some 
indefinable sense of surveillance without processing for prompt availability or 
some definite ohjective is to me a waste of time and money both of the Com- 
mission and of the industry. 

The Commission has ample authority at present to probe into any specific 
situation which it has reason to believe would be fruitful and would serve the 
public interest. A blanket requirement to submit a mass of patent information, 
and for no other purpose than to have it available if and when some investiga- 
tion is desirable, finds no clear warrant in law, nor does it appeal to my sense 
of efficient administrative operation. I can see little or no practical, useful 
results emanating from the proposed rule. 


Mr. Lisuman. I think I should read, in answer to that, the two 
dissenting opinions of C ommissioners Bartley and Lee in the report 
and order of April 24, 1957, in dockets 10090 and 11228, because they 
advance reasons which, to me, are far more persuasive than the ones 
advanced by you. 

Commissioner Bartley stated: 


I dissent to the Commission’s action terminating the proceedings in docket 
10090. 

I am of the opinion that adoption of a rule calling for the filing of patent 
information on a regular reporting basis is necessary for the proper execution 
of Commission functions. 

I believe that objections based upon alleged additional workload on patent 
holders should not militate aguinst the adoption of such rules. Where informa- 
tion is submitted on a regular reporting basis, it is easily kept current as a 
routine matter. The Commission and the public thereby become informed and 
will remain currently informed, through study of such information, as to 
patent developments in the communications field. When rulemaking proceed- 
ings affecting the Commission’s technical standards are instituted, the Com- 
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mission will then have before it current information as to patent questions, 
if any, that may be involved in the adoption of new or improved techniques. 
Such a rule would make unnecessary a separate requirement (such aS was 
envisaged by the proposed rule in docket 11228) wherein parties requesting 
changes in the standards would have to submit statements relating to patent in- 
terests. Nor would it be necessary, if we had a regular reporting requirement, 
to delay the culmination of rulemaking proceedings pending the receipt and 
study of the impact of wholly new and and unfamiliar patent information 
which may be submitted by the parties upon specific and isolated requests. 

It appears to me a patents reports rule would not only effectively assist 
the Commission in carrying out its duties in the rapidly expanding fields of 
communication, but would, in the long run, aid materially in the expenditious 
dispatch of its business. 


Again answering your dissenting statement, I would like to read 
the dissenting statement of Commissioner Lee in the same docket : 


I dissent. I believe the patent holders who are licensees of this Commission, 
as well as those rendering communication carrier services, should on an annual 
basis, furnish this Commission with all the patent information it needs respect- 
ing the technical standards it has promulgated, or will promulgate, for either 
safety or special services, or for broadcast services. My understanding of the 
comments filed in docket 11228 is that the patent holders concerned invite a 
Commission rule for serving such a purpose. 

Briefly, I understand the proposal before the Commission is a combined re- 
port and order which terminates the patent rulemaking proceeding in docket 
11228 and adopts a set of rules in docket 10090 requiring each of the patent 
holders I have above defined to file annually with the Commission a report list- 
ing the patents the “person” reporting employes in the transmitters and re- 
ceivers he manufactures and sells for the operations specified in the Commis- 
sion’s technical standards for safety and special services and for broadcast 
services, plus copies of his agreements respecting the patents he lists, and cer- 
tain licensing information respecting the same patents. 

It is my further understanding that the primary purpose of the set of rules 
rejected is to obtain the necessary information for ascertaining whether the 
Commission’s existing technical standards, particularly for TV broadcasting, 
can be modified so that the operations specified therein are not tied down to 
one or more patents owned or controlled by one “person.” Unless the Commis- 
sion’s standards are so dealt with, it is my view, that competitive research for 
improving the operations required by said standards is stymied, and thus the 
Commission’s function to “generally encourage the larger and more effective 
use of radio in the public interest” is defeated. 

As is generally known, there exists a dire need for competitive research for 
improving the technical operations required by the Commission’s current stand- 
ards for TV broadcast stations to the end that UHF and VHF stations can work 
together for serving the same area on a more equal basis than now exists. I 
think that the patents listed by the patent holders under the rules rejected should 
be open for public inspection, but not the patent agreements or licensing infor- 
mation. The initial notice in docket 10090 stated this intention of the Commis- 
sion (16 F.R. 12488). These patent number lists would pool knowledge of the 
inventions being used in transmitters and receivers for the technical operations 
required by the Commission’s standards. It is my belief that permitting inspec- 
tion by all interested persons of the patent lists is consistent with making possible 
and encouraging free enterprise in the matter of research for improving the 
operations specified by the Commission’s technical standards for the various 
services for which it promulgates such standards. 

Because of patent overlap as to the operations required by the Commission’s 
technical standards for the different services involved, plus the fact that patents 
last 17 years, I believe the patent information that would be furnished under 
the rules would also be ample to avoid tying down the operations of technical 
standards for new services, or for improved existing services, to patents owned 
or controlled by one “person.” Additional patent information needed, if any, 
could be obtained at the time the standards for new or improved services are 
considered by the Commission. 

It is also my view that the promulgation of the rules I have above described is 
nothing more than the Commission exercising its authority to obtain the neces- 
sary information for carrying out its functions under sections 303(e) and 303(g) 
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of the Communications Act of 19384, as amended. Moreover, it is my belief that 
such information is necessary for the Commission to ascertain whether or not 
there exist patent practices which interfere with the performance of its duties 
or functions pursuant to sections 303(e) and 303(g). The report and order of 
the majority seeks to escape the need of the proposed single set of rules by 
saying the matter is one for the Department of Justice. It is my view that such 
is tantamount to saying the Department of Justice is responsible for the admin- 
istration of section 303(e) and 3038(g) of the Communications Act 

| further understand that small patent holders need not file reports under 
the rules, and that the lists of patent numbers to be furnished by those report- 
ing respecting the transmitters and receivers manufactured and sold by them 
for the operations specified by the Commission’s technical standards, constitute 
nothing more than the numbers which would be used for marking patented 
equipment manufactured and sold according to section 4900 of the Revised 
Statutes (35 U.S.C., 1946 ed., 49). The remaining part of the information 
called for by the rules, i.e., patent agreements and licensing information has 
been furnished the Commission by several of the larger patent holders since 
1942, as to all their respective patents on a semiannual reporting basis. Thus, 
it will be seen that the rules would not place a burden upon the patent holders 
reporting. It is also apparent that the filings under the rules would not in- 
erease the work of the Commission to an extent that its present staff would 
not be adequate. 

That concludes the dissent of Commissioner Lee. 

The CrarMan. What is the date of that / 

Mr. Lisuman. April 24, 1957. 

Mr. Dorrrer. Mine was in the prior proceeding and was in De- 
cember of 1954. 

Mr. Lisuman. Mr. Chairman, have you had an opportunity of read- 
ing the testimony of Mr. Bauer when he appeared before this com- 
mittee on April 23 and April 24 of this year? 

Mr. Dorrrer. No, I have not had a full opportunity. I have had 
it, and I glanced through it. I have read some parts of it. I can’t 
say that I did it justice. 

Mr. Lisuman. Commissioner Hyde, have you had an opportunity 
of reading it? 

Mr. Hype. I have read the transcript. 

Mr. Lisuman. Are you familiar with the so-called patent misuse 
report of 461 pages which was submitted in evidence at those hearings? 

Mr. Hype. Iam not prepared to answer a detailed cross-examination 
onitatthemoment. I know of the report. 

Mr. Lisuman. I would like to ask you some questions about it, and 
if you can answer them, fine. Otherwise I will take the answers we 
get. 

From this testimony of Mr. Bauer and the patent misuse report, 
it appears that there were two separate and distinct policies or views 
of the FCC majority during the period when you were dealing with 

tCA’s practices for monopolizing patent licensing for the m: inufac- 
ture and sale of transmitters and receivers for TV and FM broad- 
casting stations operating under the Commission’s technical stand- 
ards for such stations. 

The periods were from 1939 to 1944 and from then to 1951, and 1951 
to date. 

It also appears from this testimony that these distinct policies 
were, first, to take all actions possible for defeating such monopolistic 
practices on the part of RCA, and, second, to take no action requiring 
the filing of patent information for defeating such practices. 
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This second period was referred to by the witness and taken from 
reports in the Commission as the “hands-off” policy on the part of 
the majority of the Commission members voting. 

During the period that you were a Commissioner could you ex- 
plain how you voted with respect to these two basic policies ¢ 

Mr. Hype. I do not recognize that there have been two basic policies. 

So far as I have been able to observe, the policy has been essentially 
the same from organization of the Commission until the present time. 

Mr. Bauer's analysis is an opinion of his. He refers to the areas 
of certain chairmen as periods of policy when the Commission was 
using its rulemaking authority to defeat RCA patent practices, and 
all other periods are classified by him as a hands-off policy. He, of 
course, is entitled to that opinion. 

I would deny that there has been any substantial change in policy. 

Mr. Lisuman. Commissioner Hyde, do you recall that on April 30, 
1941, the Commission adopted the first technical standards for bl ck 
and white picture transmissions of TV broadcastings ? 

The FCC agenda memorandums as to patents show and explain 
how the operations required under these standards had a broad patent 
base as to the synchronizing signals transmitted, namely, they per- 
mitted four systems for synchronizing signals. 

Mr. Hyper. Yes; I have some information that would come to my 
attention in the Commission, although I was not concerned directly 
with work in this field. And I have had occasion to review the record 
in part at least. 

The period that you are referring to was the early development of 
television. It was atime when the real challenge was to devise a sys- 
tem that would operate. In the pioneering effort it was certainly 
appropriate to try as many approaches as possible. It is my under- 
standing that subsequent to this, in 1941, study—— 

Mr. LisumMan. I was coming to that. 

Mr. Hype. Would you prefer me to— 

Mr. Lisuman. I was going to say—you correct me if [ am wrong— 
in 1945 isn’t it a fact the industry, through the radio technical planning 
board, recommended that the 1941 st: andards be limited to the RMA 
type synchronizing signals upon which RCA held or controlled several] 
patents or inventions? Isthata fact? 

Mr. Hype. Yes. 

It is my understanding that after this operation with the several 
possible standards—there is a sort of contradiction of terms when you 
talk about standards and yet contemplate several methods of opera- 
tions, but the main issue, as I understand, had to do with the syn- 
chronizing signal, this signal which is used to synchronize the scan- 
ning of lines and the presentation of frames with the transmission 
at the transmitter. It is a very critical part of the operation, of 
course. 

I think this is a part of my answer. I am really not making a 
speech. 

The final determination of the Commission to establish standards 
upon the synchronizing signal now used was an engineering determi- 
nation. It is one that gives good service out to the fringe of your 
signal level. 
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In the absence of an effective synchronizing signal the area in which 
your picture would be intelligible or stable could be lessened very 
much by interferences, low- level interference signals. This syn- 
chronizing signal which is used is one of the correcting elements in 
giving us “the television service which Mr. Bauer told you is superior 
of anything to be found anywhere. 

Mr. Dorrrer. May I suggest, as to the questions and answers yes- 
terday and this morning, that the Commission submit a succinet 
statement to the point, which I think should be in the record. There 
are some inferences which I am sure neither counsel nor the Commis- 
sioners wish to leave in the raw form. 

It requires some supplementation, and I ask that permission. 

The Cuairman. We want to develop just as full and complete « 
record as possible on this subject because I realize how important it is. 
It is also a rather delicate and sensitive one, but if we are going to 
be able to accomplish anything, to add strength to the program on 
our own part and to be of possible assistance to you gentlemen in your 
work, and also with reference to any possible legislation, we are going 
to have to develop it as fully and as completely as we can. It is to 
strengthen the whole program. 

Mr. O'Hara. The permission would be granted to the Commission 
to file the statement ? 

The CHarrman. Yes, of course, they may do that. That is what 
T had in mind. 

On the other hand, it may be that after you do it there may be 
some other questions on it for clarification purposes. 

Mr. Dorrrer. In view of the fact that there have been some dis- 
sents throughout the entire period of time that these matters were 
considered, that, in and by itself, suggests that there is a difference 
of opinion which permits agreeable minds to differ. 

The Cuarrman. There is no question about it. 

Mr. Dorrrer. That again suggests that perhaps Congress should 
take this and indicate clearly what its policy should be. We would 
be very happy, of course, to follow it out. 

Our testimony has been somewhat disjointed because, on the one 
hand, we were trying to explain our views, which were justifiable, I 
think, and, on the other hand, we were on the defensive trying to 
indicate that we did not inadvertently, and certainly not with intent, 
play in the hands of any single manufacturer or patent holder, th: at 
our attention was directed primar ily to getting the best possible serv- 
ices, and there were no blatant violations laid before us, and we 
thought that the best way of handling that would be to refer it to 
a department which was more specialized with respect to that prob- 
lem. I would like to point that up. 

The CnarrmMan. Yes, of course, we realize facts are facts, and that 
is what we want. There is no intention to point the finger at anybody 
at all in matters of this kind. 

It is so terribly important to develop the facts to see whether or not 
the Congress should do anything or whether or not it is necessary to 
do anything. 

Mr. O’Hara. Mr. Chairman, I cannot help but be impressed that 
this is an exceedingly difficult field in which the Commission must 
labor. I realize that it is a highly competitive field, and the opinions 
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of the losers in these things are very bitter. I appreciate it is a very 
difficult field, Mr. Chairman. 

I want to say that it is a difficult field for my colleagues and myself 
to be trying to legislate in. I assure you of that. 

I agree with the chairman that what we are concerned with is the 
facts, : and then we have to base our judgment on whatever those facts 
are. 

I think, as a member of the subcommittee, Mr. Chairman, I am most 
interested in having all of the facts that we can on this subject be- 
cause if we do try to legislate, I think it is highly important that we 
have the facts. 

The Cuarrman. I think it is fair to say—and it is a rather interest- 
ing thing, too—in my more than 15 years as a Member of this Con- 
gress I think this is the first time that the committee has actually 
dug deep into these problems before us. We had it in the 1952 
amendments, but we did not dig deep into it then. Everybody knows 
that. 

I think we have to now really look at the core of it. If you have a 
good many more questions, Mr. Lishman, you could ask them as time 
will permit, and try to get a brief answer. We will try to get as far 
along as we can. 

Mr. LisuMan. I have a good many questions, Mr. Chairman, and, in 
view of the fact that the chairman of the Commission has received 
permission to file a supplementary statement, it might be advisable to 
defer asking some of the questions that I now have until we have the 
benefit of this supplemental memorandum. It may, for example, 
make unnecessary inquiring into certain areas. 

The Cuarrman. It is entirely possible. On the other hand, it may 
make more questions, too. 

Mr. Dorrrer. If Mr. Lishman has some questions that he would like 
to develop and send them to us, I would be happy to supply the an- 
swers, and then perhaps could wind up your questioning much more 
quickly. 

I just wanted to indicate one more consideration, and that is that 
we just can’t put blinders on and look at the patent field. We must 
always be aware of the fact that there are over 40 million television 
sets and 130 million radio sets in the hands of the public, and we 
just can’t obsolete them and penalize the public by trying to put the 
whiplash on the backs of alleged monopolies. Somewhere along the 
line we have to be realistic and hope that if they have done anything 
wrong they get their come uppance in another form than penalizing 
the public. 

The Cuatrman. I asked the question yesterday which has not been 
touched on here yet, and we are going to sooner or later get answers. 

I understand, according to the information, that there are monopo- 
listic practices here in the field, and it may be, as a matter of fact, that 

they just develop naturally that way. Some of them may not have, 
but those who have most of these patents—the RCA, as an example— 
I understand are making them available to other manufacturers. 

Mr. Hype. They are. 

The Cuarman. If that is true we ought to develop it. If we finally 
get that result, then we will be accomplishing.something, to do away 
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with what has been charged as monopoly, if we can, and we want to 
develop that territory, too. 

However, I am not much impressed, I will say frankly, ane two 
things out of this that have been developed, and that is, No. 1, that 
you ‘feel that your jurisdiction is limited in this field, and, No. 2, 
that you do not have the staff to really do what you feel you should 
do if the responsibility is yours. 

Maybe I am wrong about that impression, but that is the impression 
I have. 

Mr. Hype. Mr. Chairman, I do not wish to give the impression that 
I think that we should avoid any duty that we properly should have 
because of the work involved or limitations of staff. If we were 
neglecting work that properly should be done by us because of lack 
of staff, it would be our duty to ask Congress for the money. 

I am suggesting very strongly, though, that the public should not 
be given inferior standards, inferior services, to avoid use of devices 
known to us. I think the better way would be to invoke the powers 
of the Government to prevent the abuses rather than to penalize the 
public through FCC processes in giving them inferior standards. 

The CuHairmMan. I would thoroughly agree with that, and, as I say, 
apparently the trend is to bring about that result without any inferior 
standards that the public will have to suffer with, and if we can ac- 
complish that objective we have done something. You have done 
something from your standpoint. 

However, apparently there is some question as to the extent of 
jurisdiction of the Commission over these matters, as was developed 
yesterday, and then one of the reasons for not having gone further into 
it is the fact that you did not have the staff. You were too busy doing 
other things. 

I know you havea lotof work. You havea terrific job and a terrific 
responsibility. As I said heretofore, what we want to do is to help 
strengthen you in that responsibility and carry it out. Anything we 
can do to accomplish that we want to do. Anything that needs de- 
walepians hereto show that there are some things that need to be done, 
we want to do, and it is not a matter of really | trying to indicate that 
someone is not doing hisjob. That isnot itatall. That is aside result 
of this whole thing, if any such idea has developed. 

However, if you need a bigger staff, if you need somebody to really 
operate in this field under your superv ision and jurisdiction, then we 
want to help you as you go to the Congress to get the money to do it. 
And, if the public interest requires it, I think the Congress would 
certainly give consideration to it. I do not think there can be any 
difference of opinion in that field at all. 

If you think that that would be the better approach, then perhaps 
since it is almost 12 o’clock, in view of the statements that have just 
aon made, I would like to ask just three or four questions, and you 

‘an very briefly answer them because it does relate right to the thing 
we have just been discussing. 

Did you have another question you wanted to ask before we 
adjourn ? 

Mr. Lisuman. I did have one or two that would just wind up this 
particular phase of the questions I was asking. 

The Cuarrman. All right. 
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Mr. Lisuman. Commissioner Hyde, in 1945 these proposed stand- 
ards we were discussing before the interruption were heard in an 
FCC rulemaking proceeding. Do you remember that ? 

Mr. Hype. I know of it although I did not participate in it. 

Mr, Lisoman. Do you recall that at that time you were general 
counsel to the Commission ? 

Mr. Hyper. I was general counsel in 1945. 

Mr. Lisuman. And do you recall that you informed the patent 
adviser, who was Mr. Bauer, that there were to be no patent consid- 
erations given to the revised standards proposed and that no patent 
questions were to be asked in that proceeding ? 

Mr. Hype. I cannot recall giving any such advice. 

This is something going to major policy that I would not under 
any circumstances undertake without the direction of the Commission. 

Sir, could you give me the date of that alleged instruction ? 

Mr. Lisuman. Yes, sir, It was in 1945, and I have the reference 
here. 

December 19, 1945. And it was in docket 6736. And, according to 
the information we have here, which appears to come from a memo- 
‘andum made at or about the time, the statement is made that— 
Shortly before the hearings on which FCC based its revision of transmission 
standards for TV broadcast stations the General Counsel, Rosel Hyde, replaced 
the patent adviser as Commission Counsel with Harry Potkin. He told the 
patent adviser that he could attend the hearings, but to ask no questions because 
the Commission had decided to have no patent issue in the proceeding. The 
Commission’s report on the proceeding made no mention of limiting standards 
to the RMA system, nor did it make any explanation whatsoever for the limita- 
tions. Also no questions were asked about the standards during the hearing. 
although they had been included in the Commission’s Notice of Proceedings. 

Mr. Hyper. I wish you could give me the time of the latest advice to 
counsel, 

Mr. Lisuman. I said on or about December 19, 1945. 

Mr. Hype. Is that when the opinion was entered? Or is that when 
the hearings were held ? 

Mr. LishmMan. Shortly before the hearings. 

Mr. Hyper. The reason I am asking about this is I was out. of the 
country for a substantial period that fall, and I have seen previous 
memorandums attributing instructions to me at a time when I wasn’t 
even present. 

I recalled giving no such instructions as this. 

Mr. Lisuman. What I am reading from, Commissioner Hyde, is 
a diary entry made by Mr. William H. Bauer, former patent adviser 
tothe FCC. 

Mr. Hype. What is the date of the diary entry ? 

Mr. Lisuman. He says on December 19—as I read to you at the 
start—on December 19, 1945, FCC took action on docket 6736, and 
then he relates what happened here. 

Mr. Hyper. It must have been before that, but—— 

Mr. Lisuman. We have complete diary entries with references 
toevery proceeding taken by the Commission. 

Mr. Hype. It would be much easier for me to meet this allegation 
if I could have a specific date. Time and place are an essential part 
of notice, and I think I could deal effectively if I had that. 

Mr. LisuMan. You don’t recall issuing such instructions to the 
natent adviser. Is that correct? 
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Mr. Hype. I cannot recall giving any such instructions. 

I tell you this is something that would be beyond my authority and 
power, and I cannot recall the Commission asking me to do any such 
thing. 

Mr. Lisuman. Do you recall whether or not in that proceeding the 
Commission asked any questions about standards? 

Mr. Hype. No, I don’t believe that I personally participated in the 
hearings, and I cannot tell you now. 

I do know this, that the standards that were finally adopted were 
recommended by a panel of some 29 or 30 industrial concerns, all of 
them tough competitors in the field. 

Mr. Lisuman. I could stop my questioning at this point. I have 
numerous other questions, but they go into another field. 

The Cuarrman, It is a little after 12 now. 

We are going to have to stop at this time and take it up further 
when the committee can get to it and when it is convenient for you 
= to come back. 

I did have these two or three questions, and if you can give me 
brief answers it would be helpful to me. 

I recall, I believe, yesterday that you testified that the Commission 
did not have direct jurisdiction over a parent company of one of its 
licensees. Is that true? 

Mr, Dorrrerr. That is correct. 

The CHatrMan. Does the Commission have the authority to re- 
quire the divestiture of a subsidiary licensee from a parent company 
which would be unqualified to be a licensee itself ? 

Perhaps Mr. Baker would want to answer that. 

Mr. Doerrer. I would say that in an appropriate proceeding where 
there were reasonable grounds it could be possible for the Commis- 
sion to lay down conditions. 

Whether or not we could find statutory authority and court de- 
cisions to support such a drastic condition I simply cannot answer 
very definitely. 

The Cuarrman. You are not in a position to say at this time? 

Mr. Dorrrer. I have never given it any thought. 

The CHatrman. Are you in a position to state an_opinion—I 
suppose it would be an opinion—as to whether or not the Commis- 
sion should grant or renew a license to a subsidiary of what would 
be considered an unfit parent company ? 

Mr. Doerrer. I hesitate to answer that offhand. I would hesi- 
tate to lay down sanctions or urge sanctions for the refusal to re- 
new a license outside of the conduct of the licensee. If in fact the 
licensee is not independent in carrying out the purpose for which 
he got the license, that would be a matter of consideration, but as 
long as that licensee exercises complete independence of judgment 
and is not the tool for carrying out some unlawful purpose, or pur- 
poses, contrary to the calli policy, I am very doubtful that any 
action of the FCC would be other than arbitrary and capricious. 

The Cyarrman. You see what I am getting at, as to whether or 
not you would think there is need for legislation in this field re- 
garding the authority of the Commission. If there is any lack of 
authority to look into the character of the parent company, and if 
the Commission does not have that power, then perhaps legislation 
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might be considered. Or would you think giving the Commission 
the authority to deal with this subject should be considered ? 

Mr. Doerrer. May I say this, Mr. Chairman: When you open up 
that door it would probably open up a whole host of considerations 
which the Commission should take into account. 

I hesitate to try to defend the proposition, for illustration, where- 
by a licensee should be refused a license because his brother or his 
relatives are not good citizens, or somebody’s son is a reprobate. 

I don’t know just where you are going to stop. 

I think that we have to take a look at the licensee, and if he is 
not the tool or the instrument or whatever you call him, just a front, 
I don’t wish to go that far. 

The Cuatrman. Are you referring now to a subsidiary as a brother 
or a relative of some kind to the parent company? Is that what you 
have reference to? 

Mr. Dorrrer. Seriously speaking, we have had some cases in which 
they would bring out that this person should not have the license 
because his brother has a license, operates a station, and there is too 
much family control, albeit the people are fully grown and inde- 
pendent. 

The CuHarrman. That is true, but I was thinking about a case 
where the parent company was an unfit licensee and was so de- 
termined by the Commission. Then should not the Commission have 
authority to consider that with reference to a subsidiary of that 
company becoming a licensee 

Mr. Dorrrer. Where the parent company would be an unfit licensee ? 

The CuarrMan. Yes. 

Mr. Dorrrer. We couldn’t determine that without the parent com- 
pany submitting itself in some proceeding, asking for a license. 

The Cuatrman. Suppose it has already been done. It has already 
been considered and so found out and determined. As an example 
we are getting ahead of ourselves—there is one situation which we are 
going to develop now in the next few days where a certain licensee not 
even an applicant—this is not particularly in point—but was consid- 
ered undoubtedly if he had been an applicant to have not been the 
proper applicant for that particular area, but the Commission gave 
an award to a certain applicant and within 90 days permitted him to 
be transferred to another one which was recognized in the first place 
that would not have been qualified. 

Mr. Dorrrer. I don’t know what the facts are, but if there had been 
a finding that a certain person is not qualified, then, of course, that 
would raise a serious question. Kut where you merely find in a com- 
parative hearing that one is better than the other, it does not neces- 
sarily follow that the other would, if we had the frequency, be un- 
qualified. An entirely different procedural device is used. 

In the one case, where we have competition, conflicting applications, 
we must make a comparative showing, and many, many times we must 
split hairs between some very excellent people. 

However, where there is a sale and transfer involved the standard 
is entirely different. We are not permitted under law to consider a 
person other than the proposed transferee, and unless the record is 
such, involving moral turpitude, that a man is so patently unfit, it is 
rather strange and it would be most difficult for me to condemn a man’s 
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character in a collateral proceeding. I would much rather have him 
established as a reprobate by some other competent jurisdiction before 
[ would, as an aside, say that, in my opinion, he just isn’t 

The Cuairman. I donot approach it, Mr. Chairman, from the stand- 
point of trying to prove somebody is a reprobate. It is from the 
standpoint of real public interest involved and the Commission having 
authority to deal with any circumstances that might develop in con- 
nection with it. That is the thing that I have in mind. I do not 
have in mind questioning the judgment of the Commission on any par- 
ticular decision it might make, but I do have in mind questioning the 
policies and the procedures under which you must operate, and if we 
can get down to that kind of basic underst: anding, then we can do 
something, I think, that will be helpful to you and to the American 
public. 

Mr. Dorrrer. I have expressed before that I think those are very 
good objectives for the Legislative Oversight Committee. I think that 





those are the types of things that Congress should periodically review. 


and I have so expressed it. 

I don’t know whether it should be every 20 years or every 25 years, 
but somewhere along the line Congress owes the agencies a duty. 
The agencies didn’t get. where they got overnight. It is a gradual 
process, and sometimes it is buffeted “by the precedents which other 
Commissioners have established, or the courts, and if over a period of 
time it is far afield from the original congressional purpose, Congress 
is about the only one that can get it back on the track. 

The CHAIRMAN. At the same time, if it develops that the Congress 
has not done its duty in providing you with the authority that you 
should have, then it. is our business to find out and try to provide that 
authority. 


Mr. Dorrrer. I think so, too, because some of the suggestions just ° 


aren't realistic, and I am sure Congress itself, after a thorough hear- 
ing, would reject some of the proposals, 3ut I think we should re- 
serve that until the proper time. 

The Cuatrrman. Of course. 

Mr. Flynt? 

Mr. Frynr. Mr. Commissioner, I was a little bit distressed, even 
shocked at your comparison of the brother of an applicant with the 
question of a wholly owned subsidiary of an applicant. I say that for 
this reason, that I think—and I just want to be sure that I understood 
you correctly—that you are correct. when you say that an applicant 
should not be denied a license or a renewal of a license of any kind 
simply because he has a close blood relative who has for the record or 
otherwise no association with the license itself, but did you nat go so 
far as to say that you felt with a licensee which is a subsidiary, and I 
will go further and make it a wholly owned subsidiary, of the parent 
company, that you cannot go into the qualifications of that parent 
company in determining the licensing or renewal. 

Mr. Doerrer. Oh, yes, I didn’t wish to leave that impression. We 
do that. I just meant that if there isn’t anything over and above 
just a large company having a subsidiary who is a licensee, the mere 
fact that it is a subsidiary shouldn’t be of any moment. There cer- 
tainly should be some conduct which the parent company engages in 





m 


d- 
he 
1g 
n- 
ot 
T- 
he 
ve 
lo 
in 


ry 
at 
We 


‘ 


n 
1e 


or 


REGULATORY COMMISSIONS AND AGENCIES 2857 


which is contrary to the public interest before the Commission should 
consider it. 

Mr. Fiynvt. Then I will rephrase the question that our committee 
chairman just asked. 

Do you feel that you as a Commissioner have, under existing law, 
full power and authority to deny or withdraw a license from a sub- 
sidiary in a case where the parent company is disqualified for the 
license which the subsidiary seeks to get or to have renewed ? 

Mr. Dorrrer. Yes, but there is this qualification : let’s take an illus- 
tration. Let’s assume that a company is convicted of an antitrust 
violation, but the court, having the power to revoke the license, does 
not revoke the license. 

It is my understanding that Congress in 1952 indicated that it did 
not want the FCC to revoke that license on the theory of the injustice 
of double jeopardy. 

With respect to a parent company, certainly the Commission may 
have the authority, but again if in the divestiture proceeding the 
court did not see fit to divest the subsidiary and correct an abuse, I 

cannot say that the Commission would be warranted in inflicting the 
extreme sanctions of revocation. After all, there is a relationship, 
Congressman Flynt, between a sanction which the FCC administers 
and which a court does. A $5,000 fine or a $2 million fine may give 
one pause for thought. 

Mr. Fiynt. Let me ask you this: 

If John Doe is the sole stockholder of A company, which is a licen- 
see, and if he is convicted, you would certainly then go behind the 
corporate identity and associate the sole individual with the corpo- 
ration that owns it? 

Mr. Dorrrer. The answer to that is an unqualified yes. 

Mr. Fuiynr. All right. Q 

Then would you permit a licensee subsidiary company to hide 
behind the cloak of corporate separation and treat that company dif- 
ferently than you would treat A company, which was owned by an 
individual other than by a parent company? 

Mr. Dorrrer. Absolutely not; but I wanted to add that whether or 
not there would be an absolute license revocation depends upon the 
facts of the condition and the circumstances. 

Mr. Frynvr. Let me at this point insert in the record by reading 
section 311 of the Communications Act, which reads: 

The Commission is hereby directed to refuse a station license and/or the 
permit hereinafter required for the construction of a station to any person (or 
to any person directly or indirectly controlled by such person) whose license 
has been revoked by a court under section 313. 

Mr. Dorrrer. Yes. 

[ would like to underscore the last line: 
whose license has been revoked by a court * * *. 

We just wouldn’t let him back in. 

I assume that is what that means. 

They might show change of circumstances or something. I 
wouldn’t know. But literally it is the court that does the revoking, 
and then we refuse reentry. 

Mr. Fiynt. Thank you, Mr. Chairman. 
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The Cratrman. In other words, the act requires the Commission 
to refuse such station license when the court has revoked such license, 
but if the court convicts someone in an antitrust proceeding, as an 
example, and does not revoke the license, then you are not required 
to take such action, but you may if you feel it necessary. Is that 
true ¢ 

Mr. Dorrrer. Yes; we may if we found it necessary. 

Of course, Mr. Chairman, I am speaking for myself, and my 
reaction is, if it were within the power of the court to revoke the 
license and if it had it under consideration and did not do so, I think 
it would be rather presumptuous on the part of the FCC to inflict a 
further penalty. 

I don’t know what short of revocation can do. It may be, as a 
work study committee has indicated, that Congress should permit the 
Commission to levy or assess some fines. 

I am not passing judgment on that at this time because it is under 
consideration, but it is shocking to me that no offense may be punish- 
able with a $5,000 or $10,000 fine and here we are disenfranchising 
a lot of people of a property which may be worth millions. 

There is a gap there which I think the Congress should consider, 
and not necessarily the Commission. 

The CuHatrrMan. We will get to that later. 

Mr. Dorrrer. There is attached a prohibition against—and I for- 
get the wording—unusual punishment or fines. It is part of our 
tradition. It is not as easy from the inside as it is from the outside. 

Mr. Frynr. However, let me add this right there in response to 
what you just said, Mr. Doerfer, that a license issued by the Federal 
Communications Commission is, according to my way of thinking, 
a privilege rather than a right. 

Mr. Dorerrer. Indeed it is, and if the violation was directly a 
flaunting of a public trust, that is one thing. But where an or- 
ganization finds that for 25 years everybody thought it was perfectly 
legal, arid then, by a five-to-four decision in the Supreme Court of 
the United States, wakes up one morning and finds out that it is 
illegal, it is quite a stretch of the imagination to say that that is 
conduct. contrary to the public interest, that it requires not only 
divestiture but governmental action by an agency or bureau that had 
nothing to do with the prosecution to impose its own concept of what 
it hoped perhaps the Court should have done. 

The CuarrMan. The committee will adjourn until tomorrow morn- 
ing at 10 o’clock, in the same room, at which time Mr. Radigan will 
be the first. witness in the presentation of representative comparative 
cases and the application of the comparative criteria. 

The committee is adjourned. 

Thank you very much. 

(Whereunon, at 12:30 p.m., the committee adjourned until 10 a.m., 
Thursday, May 15, 1958.) 








